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TO  THE  PUBLIC. 

In  order  to  insure  correctness  the  publisher  of  this  book  has 
subjected  it  to  a  critical  examination  in  the  following  manner 
—Two  proof-sheets  have  been  put  up  for  pubUc  examination ; 
one  at  the  publisher's  counting-house,  the  other  at  the  city 
library  in  Philadelphia,  and  a  premium  of  one  dollar  has  been 
offered  for  every  error  that  might  be  discovered:  hence  it  i? 
<Iesignated  z.  premium  edition*. 


FRINTED  BY  FRY  AND  KAMMERER, 
Printers  df  W.  P.  FaiTand's  premium  edition;?. 


ay) 

THE  HONOURABLE 

THOMAS  ERSKINE, 

CHANCELLOR 

TO  THE  PRINCE  OF  WALES,  &c. 

THIS  WORK  IS  DEDICATED; 

WITH 

THE  HIGHEST  RESPECT 
FOR  THOSE  GREAT  TALENTS, 

AND 

SHAT  UNIFORM  INTEGRITY  OF  CONDUCT, 

WHICH  HAVE  RENDERED  HIM 

SO  DISTINGUISHED  AN  ORNAMENT 

OF  THE  ENGLISH  BAR, 


PREFACE. 


T>  Y  way  of  introduction  to  the  following  work, 
"^  it  may  not  be  improper  to  take  a  cursory 
view  of  the  proceedings  in  personal  actions  in  the 
court  of  King's-Bench,  and  the  practice  by  which 
they  are  regulated,  from  the  commencement  of 
the  suit  to  the  obtaining  of  final  judgment  and 
execution. 

The  principal  proceedings  in  an  action  in  this 
court  are  first,  the  process,  to  bring  the  defend- 
ant into  court;  secondly,  his  appearance  and  hail; 
thirdly,  the  pleadings,  beginning  with  the  declara- 
tion; fourthly,  the  issue;  fifthly,  the  trial,  or 
determination  of  the  issue;  sixthly,  the  judgment; 
and  seventhly,  the  execution:  To  which  may  be 
added,  the  proceedings  in  scire  facias  to  revive 
the  judgment,  or  in  error  to  reverse  it ;  though 
these  are  rather  to  be  considered  as  distinct  actions, 
growing  out  of,  than  as  parts  of  the  original  suit. 
The  above  proceedings  are  from  time  to  time  en- 
tered on  the  rolls  of  the  court ;  which  thence  take 

their 
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their  denomination  of  the  p7-ocess-Yo\\^  the  appear- 
ance  or  recognisance -r^^  t\\e.plea  or  mwe-roil,  the 
msi-prius  roll,  and  Xkv^  judgment -x<S^^  on  which  lat- 
ter is  entered  the  award  of  execution. 

Subordinate    to   th^se    principal    proceedings, 
there  are  others  of  an  auxiliary  nature,  which  oc- 
cur in  the  course  of  a  suit;  such  as,  in  bailable 
actions,  the  aiTCst  and  bail-bond,  with  the  pro- 
ceedings thereon,  or  against  the  sheriff,  to  com- 
pel him  to  return  the  writ  or  bring  in  the  body. 
These  happen   before  the  plaintiff  has  declared 
absolutely.     After  declaration   and  before    plea, 
the  defendant,  in  order   to    prepare  for  his   de- 
fence, is  under  circumstances  allowed  to   crave 
03^er  of  deeds,   &V.   or  copies  of  written  instru- 
ments, call  for  the  particulars  of  the   plaintiff's 
demand,   or  claim  inspection  of  public    books, 
court-rolls,    ^c.   or  he   may  move  the  court  to 
change  the  venue,  consolidate  actions,  strike  out 
supei'fluous  counts,  or   bring  money  into  court. 
After  issue  and  before  trial,  the  plaintiff  should 
give  notice  of  trial,   sue   out  the  jury-process, 
and  make  up  and  pass  the  record  of  nisi  prius; 
and  each  party  should  prepare  a  brief  for  coun- 
sel, and  subpoena  his  witnesses.    After  trial  and 
before  judgment,   the   unsuccessful    party    may 
3"nove  the  court  for  a  new  trial,   or  in  arrest  of 
judgment,  or  for  judgment  non  obstante  veredicto ^ 
a  repleader,  or  venire  facias  de  novo. 

The 
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The  variations  in  the  proceedings  are  occa- 
sioned, first,  by  the  nature  of  the  actio?!.,  and  by 
or  against  whom  it  is  brought;  as  whether  it  be 
founded  in  contract  or  tort,  or  be  brought  by  or 
against  one  or  more  plaintiffs  or  defendants,  by 
the  assignees  of  a  bankrupt  or  insolvent  debtor, 
or  by  or  against  baron  and  feme,  surviving  part- 
ners, executors  or  administrators,  heirs  or  devi- 
sees, &c.  :  Secondly,  by  the  mode  of  commencing 
the  action;  as  whether  it  be  commenced  origi- 
nally  in  the  King's-Bench,  or  removed  thither 
from  an  inferior  court,  and  in  the  former  case, 
whether  it  be  commenced  by  bill  of  Middlesex  or 
latitat.,  original  writ,  or  attachment  of  privilege, 
and  brought  against  common  persons,  or  peers  of 
the  realm,  members  of  the  house  of  commons, 
corporations,  hundredors,  attornies,  officers  of  the 
court,  or  prisoners  in  the  actual  custody  of  the 
marshal  or  sheriff,  &c.:  Thirdly,  by  the  nature  of 
the  process  used  for  bringing  the  defendant  into 
court;  which  is  either  a  mere  summons,  an  attach- 
ment or  distringas  against  his  property,  or  a  capias 
against  his  person,  which  latter  process  in  point  of 
form  is  common  or  special,  and  in  effect  is  bailable 
or  not  bailable,  and  upon  a  bailable  capias^  the 
defendant  is  either  taken,  or  stands  out  to  pro- 
cess of  outlawry :  Fourthly,  by  the  appearance  of 
the  parties ;  and  whether  they  prosecute  or  defend 
the  action  in  person  or  by  attorney^,  or  in  case  ol 

infancv- 
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infancy,  by  prochein  amy  or  guardian :  Fifthly,  by 
the  course  which  the  proceedings  take ;  and  whe- 
ther the  action  be  prosecuted,  or  abate  by  the  death 
of  the  parties,  or  the  plaintiff  voluntarily  abandon 
it  by  a  discontinuance,  nolle  prosequi^  or  cassetur 
billa  vel  breve y  or  make  default,  and  suffer  judg- 
ment of  non-pros  for  not  declaring,  replying  or 
entering  the  issue,  or  judgment  as  in  case  of  a  non- 
suit for  not  proceeding  to  trial,  or  the  defendant 
compromise  or  compound  the  action,  confess  it,  or 
let  judgment  go  by  default. 

If  the  action  be  prosecuted,  the  variations  in  the 
proceedings  are  occasioned,  sixthly,  by  the  nature 
of  the  declaration  and  subsequent  pleadings ;  as 
whether  the  declaration  be  common  or  special,  and 
consist  of  one  or  more  counts,  and  whether  it  be  in 
chief  or  by  the  bye,  and  delivered  or  filed,  abso- 
lutely or  de  bene  esse,  and  whether  the  defendant 
plead  or  demur  thereto,  and  if  he  plead,  whether  it 
be  to  the  jurisdiction  of  the  court,  in  abatement,  or 
in  bar,  and  if  the  latter,  whether  he  plead  one  or 
more  pleas,  and  whether  they  be  general  or  special, 
and  if  special,  whether  the  replication  thereto  be  in 
denial,  or  confession  and  avoidance,  or  by  way  of 
estoppel,  or  new-assign  the  injury  complained  of, 
and  whether  there  be  any  rejoinder,  surrejoinder, 
rebutter,  or  surrebutter,  and  of  what  it  consists: 
Seventhly,  by  the  nature  of  the  issue  joined  upon 
the  pleadings;  as  whether  it  be  an  issue  in  fact  or 

in 
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in  law,  and  if  In  fact,  whether  it  be  triable  by  the 
court  upon  nul  tiel  record,  or  by  a  jury  upon 
pleadings  concluding  to  the  country :  Eighthly,  by 
the  mode  of  trial,  and  the  proceedings  in  the 
course  of  it;  as  whether  the  trial  be  at  bar  or  nisi 
prius,  or  by  a  common  or  special  jury,  or  the  de- 
fendant at  the  trial  plead  j&ww  darrein  continuance, 
or  the  parties  agree  to  withdraw  a  juror,  or  refer 
the  cause  to  arbitration,  or  there  be  a  nonsuit  or 
verdict,  and  if  a  verdict,  whether  it  be  general  or 
special,  or  there  be  a  special  case,  bill  of  excep- 
tions, or  demurrer  to  evidence :  Ninthly,  by  the 
nature  of  the  judgment ;  which  is  either  for  the 
plaintiff  or  defendant,  for  the  former  by  nihil  dicit, 
non  sum  informatus,  or  confession,  for  the  latter  on 
a  non-pros,  discontinuance,  nolle  prosequi,  cassetur 
billa  vel  breve,  retraxit,  nonsuit,  or  as  in  a  case  of 
a  nonsuit,  and  for  either  party  upon  demurrer,  7iul 
tiel  record,  or  verdict :  Lastly,  by  the  species  of 
execution;  as  whether  it  be  hy  fieri  facias  against 
the  defendant's  goods,  by  elegit  against  his  goods 
and  a  moiety  of  his  lands,  by  capias  ad  satisfacien- 
dum against  his  person,  or  by  extendi  facias  or  ex- 
tent, against  the  whole  of  his  lands,  or  in  some 
cases  against  his  body,  lands  and  goods. 

The  practice  of  the  court,  by  which  the  pro- 
ceedings in  an  action  are  governed,  is  founded 
on  ancient  and  immemorial  usage,  regulated 
from  time  to  time  by  rules  and  orders,  acts  of 

Vol.  I.  b  parliament, 
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parliament,  and  judicial  decisions.  The  practice  is 
the  law  of  the  court,  and  as  such  is  a  part  of  the 
law  of  the  land  "* ;  and  it  has  been  so  strictly 
adhered  to,  that  in  the  case  of  Bewdley  ^^  a  prac- 
tice of  seven  years  only  was  allowed  to  prevail 
against  the  express  words  of  an  act  of  parliament  ^ 
The  rules  and  orders  of  the  court  are  either  such 
as  are  made  for  the  regulation  of  its  general  prac- 
tice, or  such  as  apply  only  to  the  proceedings  in  a 
particular  cause.  The  general  rules  are  confined 
in  their  operation  to  the  court  in  which  they  are 
made ;  and  for  the  most  part  respect  the  mode  of 
conducting  the  proceedings.  Hence  we  find,  that 
acts  of  parliament  are  sometimes  necessary,  to  in- 
troduce regulations  extending  to  all  the  courts,  or 
creating  some  change  or  alteration  in  the  proceed- 
ings themselves.  And  as  questions  arise  respect- 
ing the  regularity  of  the  proceedings,  the  court 
are  called  upon  to  settle,  by  judicial  decisions,  the 
course  of  their  own  practice,  or  to  fix  the  construc- 
tion of  the  rules  or  acts  of  parliament  which  have 
been  made  respecting  it. 

Such  is  the  nature  of  practice :  upon  which  it 
is  observable,  that  as  the  actions  and  proceedings 

in 

^  Jenk.  Cent    295.    2    Co.  ^  \  P.  Wms.  207.  225. 

17.  4  Co.   93.  (6).  Hard.  98.  c  2  Str.  755.  and  see  3  Bur 

2  Sess.  Cas.  342.  1  Wils.  162.  1755.  Sedquxre? 
■\  Bur.  2572, 
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ill  general  are  the  same,  in  all  the  superior  courts 
of  common  law,  there  must  necessarily  be  a  great 
uniformity  in  the  practice  of  each;  and  especially 
when  it  is  considered,  that  the  courts  have  in  ma- 
ny instances  adopted  the  same  general  rules,  and 
are  governed  by  the  same  acts  of  parliament,  in 
the  construction  of  which  their  decisions  must  of 
course  be  similar.  The  principal  differences  arise 
from  the  original  constitution  of  each  particular 
court,  its  jurisdiction  and  officers,  and  the  pecu- 
liar rules  laid  down  for  regulating  its  proceedings ; 
and  they  consist  for  the  most  part  in  the  nature 
of  the  process  used  for  bringing  in  the  defendant, 
&c.  and  the  manner  in  which  it  is  returnable,  the 
times  prescribed  or  allowed  for  particular  purposes, 
and  the  modes  of  transacting  business  by  the  court 
or  its  officers. 

In  the  following  work,  it  is  the  author's  inten- 
tention  to  treat  oi personal  actions,  and  the  various 
means  of  commencing,  prosecuting  and  defending 
them,  in  the  court  of  King's  Bench:  And  with 
that  view,  he  has  considered  the  proceedings,  in  the 
order  in  which  they  present  themselves,  and  fol- 
low one  another  in  the  course  of  the  suit ;  and  has 
endeavoured  to  explain,  not  only  the  principal 
proceedings,  but  also  such  as  are  of  a  subordinate 
nature,  with  all  the  variations  attendant  upon  each, 
by  a  methodical  arrangement  of  the  several  acts  of 

parliament, 


Xli  PREFACE. 

parliament,  rules  of  court,  and  judicial  decisions 
respecting  them.  In  stating  the  mode  of  com- 
mencing the  suit,  he  has  attended  to  the  jurisdic- 
tion of  the  court,  as  it  is  exercised  by  bill,  by 
original  writ,  or  by  attachment  of  privilege.  The 
proceedings  against  attornies  and  officers  of  the 
court,  and  against  prisoners  in  the  actual  custody 
of  the  marshal  or  sheriff,  &.c.  are  classed  under  the 
head  of  proceedings  by  bill:  and  the  proceedings 
against  peers  of  the  realm,  corporations  and  hun- 
dredors^  under  that  of  proceedings  by  original 
writ;  to  which  outlawry  is  considered  as  an  inci- 
dent. The  doctrine  of  pleas  and  pleadings  and  of 
demurrers,  amendments  and  jeofails,  is  considered, 
with  reference  to  the  different  actions,  so  far  as 
appeared  to  be  necessary  for  understanding  the 
practice  of  the  court :  And  the  readers  will  here 
find  some  account  of  the  practice  on  motions^  and 
the  cases  in  which  the  court  will  set  aside  or  stay 
the  proceedings,  the  subject  of  arbitration,  and 
the  law  of  damages  and  costs,  with  the  proceedings 
in  scire  facias  and  error.  The  proceedings  in  cri- 
minal cases  in  general,  and  in  real  and  mixed  ac- 
tions, being  foreign  to  the  purpose  of  this  work, 
are  only  incidentally  mentioned  in  the  course  of  it: 
The  doctrine  of  attachments  however  is  consider- 
ed, as  it  arises  out  of,  and  is  connected  with  the 
proceedings  in  civil  suits. 

In 
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In  preparing  the  present  edition  for  the  press,  no 
pains  have  been  spared,  to  render  the  work  some- 
what less  unworthy  of  the  very  flattering  reception 
it  has  met  with  from  the  profession.  The  general 
arrangement  has  been  materially  altered,  as  will 
appear  by  comparing  the  table  of  contents  in  this, 
with  that  of  the  former  edition ;  more  especially 
in  the  chapters  which  precede  the  declaration. 
And  in  the  particular  arrangement  of  some  of  the 
chapters,  many  transpositions  have  been  made,  in 
order  the  more  clearly  to  connect  the  several  parts 
of  the  subject. 

A  new  chapter  has  been  inserted,  on  the  removal 
of  causes  from  inferior  courts,  by  writ  of  certiorari 
or  habeas  corpus^  from  such  as  are  of  record,  or  by 
WTit  of  pojie,  recordari  facias  loquelam^  or  accedas 
ad  curiam^  from  such  as  are  not  of  record.  The 
decisions  of  the  court  of  King's-Bench  in  matters 
of  practice,  subsequent  to  the  publication  of  the 
former  edition,  have  been  incorporated  in  the  pre- 
sent; including  some  manuscript  cases,  with  which 
the  author  has  been  favoured  by  his  friend  Mr. 
Taunton.  And  more  than  sixty  rules  of  court  have 
been  added  in  this  edition,  to  those  of  the  former ; 
so  that  now,  the  work  will  be  found  to  contain  a 
complete  series  of  the  rules  of  court,  from  the  be- 
ginning of  the  reign  of  Ja?7ies  the  first  to  the  pre- 
sent period.  Where  any  errors  or  mistakes  have 
been  discovered,  they  have  been  carefully  rectified. 

Nor 
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Nor  has  the  author  confined  himself  altogether 
to  the  practice  of  the  court  of  King's-Bench;  but 
has  taken  a  view  of  the  means  of  commencing  ac- 
tions in  the  court  of  Common  Pleas;  and  referred 
throughout  to  the  cases  of  practice  determined  in 
that  court,  as  reported  by  Lord  Chief-Justice 
JVilles^  and  other  reporters,  particularly  by  Messrs. 
Bosanquet  and  Puller:  which  in  may  instances 
will  shew  where  the  practice  of  the  two  courts 
corresponds,  and  in  what  respects  it  differs.  The 
propriety  of  this  extension  of  the  original  plan  was 
suggested  by  Mr.  Serjeant  Marshall^  to  whom  the 
author  is  indebted  for  some  valuable  notes  and 
observations  on  the  practice  of  the  Common 
Pleas.  The  cases  at  Nisi  Priiis,  as  reported  by 
Mr.  Peake  and  Mr.  ^Espitiasse,  have  also  been 
occasionally  referred  to,  where  they  bear  upon 
the  practice  of  the  courts.  It  should  be  remem- 
bered however,  that  in  the  following  work  the 
author  has  principally  had  in  view  the  jurisdiction 
of  the  court  of  King's-Bench  in  personal  actions, 
its  officers  and  rules ;  and  has  in  a  great  measure 
confined  his  attention  to  the  process  of  that  court, 
and  the  times  and  manner  of  transacting  its  busi- 
ness. Such  of  the  differences  in  the  practice  of  the 
two  courts,  as  arise  out  of  the  cases,  are  particu- 
larly marked  in  the  text,  or  more  commonly  in  the 
notes* 

Since 
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Since  the  present  edition  went  to  press,  and 
while  it  has  been  printing  off,  many  cases  have 
been  decided  in  the  different  courts,  and  several 
acts  of  parliament  and  rules  of  court  have  been 
made,  which  have  occasioned  considerable  altera- 
tions in  the  practice.  These  are  noticed  at  the  end 
of  the  work,  by  way  oi  Addenda;^  and  are  indexed 
with  the  principal  matters.  The  Index  also  has 
been  thoroughly  revised,  and  adapted  to  the  vari- 
ous alterations  that  have  been  made ;  and  several 
of  the  titles,  to  which  there  were  many  references, 
have  been  analysed.  A  Table  is  subjoined,  for  the 
benefit  of  those  who  are  or  may  be  in  possession  of 
the  Appendix  of  practical  forms,  connecting  it  with 
the  present  edition,  and  shewing  in  what  pages  of 
the  Appendix  the  different  forms  referred  to  in  the 
body  of  the  work  may  be  found.  The  author  can- 
not conclude,  without  expressing  his  acknowledg- 
ments to  his  late  pupil  Mr.  F.  Moysey^  whose  as- 
sistance in  preparing  for  and  superintending  the 
press,  has  contributed  greatly  to  facilitate  the  pre- 
sent publication. 

Temple,  Oct.  1,  1803. 

*  In  the  present  edition  the  Addenda  have  been  introduced 
into  the  body  of  the  work. 

Philadelfihiay  Ajiril  20,  1807. 
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CHAPTER  I. 


Q^AcTiONS,  and  the  Time  limited /or  their 
Commencement. 

A  CTIONS  are  commonly  divided  into  crimi^ 
nal,  or  such  as  concern  pleas  of  the  crown, 
and  cimly  or  such  as  concern  common  please  And 
these  latter  are  again  divided  into  real,  personal, 
and  mixed  actions.  In  a  real  action,  the  proceed- 
ings are  in  rem,  for  the  recovery  of  real  property 
only;  in  a  personal  action,  they  are  in  personam, 
for  the  recovery  of  specific  chattels,  or  of  some 
pecuniary  satisiiiction  or  recompence;  and  in  a 
mixed  action,  they  are  in  rem  et  personam,  for  the 
recovery  of  real  property,  and  damages  for  with- 
holding it. 

Personal  actions  are  ex  contractu,  vel  ex  delicto; 
being  founded  upon  contracts,  or  for  ^wrongs,  inde- 
pendently of  contract\  Actions  upon  contracts 
are  Account,  Assumpsit,  Coiienant,  Debt,  Annuity, 
and  Scire  facias. 

Account  lies  at  common  law  against  a  guar- 
dian in  socage,  bailiff  or  receiwr,  to  compel  an  ac- 
count 

a  Co.  Lit.  284.  b.  Cowp.    ^  1  Bac.  Abr.  26.  Gilb.  C.P.  5. 
391. 
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count  of  profits,  or  monies  received  by  the  de- 
fendant''; and  by  the  statute  4  and  5  Anne,  c.  16. 
§  27:  it  may  be  maintained  against  the  executors 
and  administrators  of  every  guardian,  baiUff  and 
receiver,  and  also  by  one  joint-tenant  and  te- 
nant in  common,  his  executors  and  administra- 
tors, against  the  other,  as  bailiffs  for  receiving 
more  than  comes  to  his  just  share  or  proportion, 
and  against  his  executors  and  administrators.  The 
proceedings  in  this  action  being  difficult,  dilatory 
and  expensive,  it  is  now  seldom  used;  especially 
as  the  party  has  in  general  a  more  beneficial  re- 
medy, by  action  for  money  had  and  received,  &c. 
or  if  the  matter  be  of  an  intricate  nature,  by  resort- 
ing to  a  court  of  equity. 

Assumpsit,  v.hich  is  now  become  the  most 
common  action  of  any  upon  contracts'^,  lies  for  the 
recovery  of  damages  upon  promises,  express  or  im- 
plied, without  deed.  These  promises  are  various^ 
according  to  the  subject  matter  of  them.  In  ge- 
neral, they  are  to  pay  or  repay  money,  or  to  do  or 
forbear  some  other  act.  Express  promises  are  first, 
to  pay  money,  on  various  considerations,  as  in 
consideration  of  forbearance  (to  the  defendant  or 
to  third  persons),  indemnity,  marriage,  services 
and  works,  necessaries,  the  sale,  exchange,  hire,  or 
carriage  of  cattle  or  goods,  the  sale,  assignment,  or 
use  of  lands,   &.c.     Secondly,  to    repay    money: 

Tliirdly, 

c  Co.  Lit.  172.  a.  is  properly  an  action  upon  the 

^  The   action   of  asswn/isit,     case.    1  Bac.    Abr.    30.    Gilb. 
though  founded  upon  contract,     C.  P.  6. 
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Thirdly,  to  guarantee  the  payment  of  money,  or 
give  securities,  he.  Fourthly,  to  indemnify: 
Fifthly,  to  marry:  Sixthly,  to  serve  or  employ: 
Seventhly,  to  perform  works:  Eighthly,  upon  a 
sale  or  exchange  of  cattle  or  goods,  to  accept,  de- 
liver, take  back  or  return  them;  or  upon  a  war- 
ranty,  as  to  their  title,  quality  or  value :  Ninthly, 
upon  a  sale  or  exchange  of  lands,  &c.  by  or  against 
landlord  or  tenant,  for  not  taking,  letting,  re- 
pairing, holding,  or  quitting  them:  Tenthly,  to 
account  for  money  or  goods,  or  the  profits  of 
lands,  &c. 

Actions  upon  implied  promises  are  first,  the  indebi- 
tatus assumpsit,  which  lies  on  a  promise  to  pay  a 
precedent  debt,  for  monies,  services  and  works,  the 
sale  or  hire  of  goods,  or  the  purchase,  assign- 
ment, or  use  of  lands,  &c.  Secondly,  the  quan- 
tum meruit  or  i)alebant,  on  a  promise  to  pay  the 
plaintiff,  for  the  like  considerations,  as  much  as 
he  deserved  to  have,  or  for  goods.  Sec.  as  much 
as  they  were  reasonably  worth :  Thirdly,  the  insi- 
mul  computassent,  on  a  promise  to  pay  the  sum  due 
on  an  account  stated  between  the  parties:  these 
are  usually  denominated  to wwzo/z  assumpsits:  Fourth- 
ly, upon  a  promise  to  pay  money,  where  there  is 
no  precedent  debt,  in  consideration  of  a  legal  liabi- 
lity to  pay  it,  as  upon  a  promissory  note,  bill  of 
exchange  (inland  or  foreign),  bye-law  or  foreign 
judgment;  or  for  a  fine  on  admission  to  copyhold 
premises,  legacy  charged  on  land,  toll,  port-duty, 
contribution  to  party-walls,  &:c.  Fifthly,  on  mu- 
tual 
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tual  promises,  to  perform,  a  special  agreement,  &c. 
Sixthly,  upon  a  promise  in  consideration  of  a  re- 
tainer for  re^vard,  against  an  attorney,  surgeon,  or 
other  person  executing  a  professional  employment: 
And  seventhly,  upon  a  promise  founded  on  a  bail- 
ment, concerning  goods  lent  or  let  to  hire,  or 
against  a  can-ier,  by  land  or  by  water,  wharfinger, 
inkeeper,  farrier,  &c.  In  some  of  these  cases,  the 
promise  may  be  either  express  or  implied. 

Covenant  lies  for  the  recovery  of  damages  upon 
contracts  by  deed;   as  upon  leases,  mortgages,  ar- 
ticles of  agreement,  charterparties  of  affreightment, 
indentures  of  apprenticeship,   &c.    Debt  lies  for 
the   recovery   of  a  su7n  certain,  upon  simple  con- 
tracts,  specialties,   or   records;     or   is   founded  in 
malejicio,  as  for  escapes;    or  upon  acts  of  parlia- 
ment, by  the  party  grieved  or  common  informers. 
Annuity  is  an  action  which  lies  for  the  recovery 
of  an    annuity,    or   yearly   payment    of  a   certain 
sum  of  money,  granted  to  another  in  fee,  for  life 
or  years,  charging  the  person  of  the  grantor  only; 
and  it  may  be  brought  by  the  grantee  or  his  heirs, 
or  his  or  their  grantee,  against  the  grantor  or  his 
heirs":   This  action  is  at  present  out  of  use,  being 
superseded  by  the  action  of  debt  or  co'uenant.  Scire 
FACIAS   lies  by  or  against  the  parties  or  their Tre- 
presentatives,  to  have  execution   on  a  judgment, 
statute  or  recognisance,  for  the  sum  recovered,  or 
acknowledged  to  be  due. 

Actions 

t  e  Co.  Lit.  144.  b. 
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Actions  for  WRONGS  are  Case^  Detinue ,  Replemn^ 
and  Trespass  i}i  ^  armis. 

Actions  on  the  case  are  founded  on  the  common 
law,  or  given  by  act  of  parliament;  and  lie  to  reco- 
ver damages  for  consequential  wrongs  or  torts,  to 
persons  individually  or  relatively;  or  to  personal 
property,  or  real  property,  or  some  right  or  privi- 
lege incident  thereto.  These  actions  arise  from  male- 
feazance,  or  doing  what  the  defendant  ought  not  to 
do ;  nonfeazance^  or  not  doing  what  he  ought  to  do ; 
and  misfeazance ^  or  doing  what  he  ought  to  do, 
improperly ;  and  are  commonly  for  doing  or  omit- 
ing  something  contrary  to  the  general  obligation  of 
law,  the  particular  rights  or  duties  of  the  parties,  or 
some  implied  contract  between  them.  To  persons 
indhidually y  they  are  for  some  consequential  hurt 
or  damage,  arising  from  public  nuisances,  or  keep- 
ing mischievous  animals^;  in  nature  of  conspira- 
cy; for  malicious  prosecutions,  (of  civil  suits  or 
criminal  charges);  libels,  scandalum  magnatum^  or 
defamation  of  common  persons;  against  justices 
or  other  officers,  for  refusing  bail,  &c.  or  against 
surgeons,  &:c.  for  improper  treatment.  To  per- 
sons 

f  This   and  some  other  of  hereafter  referred  to,   as  af- 

the  wrongs   here   mentioned,  fecting  fiersonal  property,  may 

as  affecting  persons^  may  and  and  do  sometimes  affect  jier- 

do  frequently   affect  personal  sons,  as  neghgence  in   I'idin?^ 

property.     And  on  the  other  horses,  and  driving  carriages, 

hand,    some  of  the    wrongs  Sec. 
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sons  relathely^  they  are  for  criminal  conversa- 
tion, seducing  or  harbouring  wives,  debauching 
daughters,  enticing  away  or  harbouring  appren- 
tices, and  other  servants;  or  for  menacing,  beat- 
ing or  imprisoning  wives,  daughters  or  servants, 
per  quod  consortium  i^el  serxitium  amisit^.  To  per- 
sonal property,  they  are  actions  of  trover  and 
conversion;  for  negligence^  in  riding  horses,  driv- 
ing carriages,  navigating  vessels,  or  performing 
works ;  against  sheriffs  and  other  officers,  for  escapes, 
false  returns,  or  taking  insufficient  pledges,  &.c. 
for  excessive  or  irregular  distresses,  pound-breach, 
and  rescue  of  distresses  for  rent  or  damage-feasant; 

rescue 


s  Actions  of  criminal  con- 
versation, and  for  menacing, 
beating  or  imprisoning  wives, 
&c.  being  laid  vi  iJf  armis 
and  contra  pacem^  are  usually 
considered  as  actions  of  tres- 
fiass.  Mr.  Justice  Blaclcstone 
in  treating  of  an  action  of 
this  nature,  calls  it  an  action 
of  trespass^  in  nature  of  an 
action  upon  the  case.  3  Blac. 
Com.  140.  But  I  have  ven- 
tured to  class  these  actions  as 
actions  on  the  case,  for  the 
following  reasons:  First,  that 
the  wrongs  complained  of 
therein  are  not  immediate, 
but  consequential;  secondly, 
that    the    plaintiff   may    de- 


clare for  them  by  bill  with 
a  quod  cum,  which  is  not 
allowed  in  trespass;  2  Salk. 
636.  1  Str.  621.  Thirdly, 
that  in  these  actions,  the 
plea  of  the  statute  of  limita- 
tions is  not  guilty  within 
six  years,  2  Bur.  753.  and 
not,  as  in  trespass  and  as- 
sault, within  four  years; 
2  Salk.  420.  And  lastly, 
that  though  the  plaintiff 
should  not  recover  forty 
shillings  datnagesy  he  is 
nevertheless  entitled  to  full 
costs.  1  Salk.  206.  2  Ld. 
Raym.  831.  S.  C.  3  Wils. 
319. 
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rescue  of  prisoners;  for  unlawfully  exercising  trades 
or  imitating  inventions ;  or  for  deceit^  on  the  sale  of 
cattle  or  goods,  or  immoderate  use  of  them,  when 
lent  or  let  to  hire;  and  against  carriers,  by  land 
or  by  water,  whai'fingers,  innkeepers,  farriers, 
&c.  To  real  property  corporeal,  they  are  for  nui- 
sances of  a  private  nature,  to  houses,  lands,  &c. 
to  the  prejudice  of  the  plaintiff's  possession  or  re- 
version; against  tenants,  in  nature  of  waste;  for 
not  repairing  fences,  or  for  not  carrying  away 
tithes,  &c.  And  to  real  property  incorporeal,  they 
are  for  disturbance  of  common  of  pasture,  Sec. 
ways,  offices,  franchises,  tolls,  ferries,  and  seats  in 
churches. 

Detinue  lies  upon  a  bailment  or  finding,  for  the 
recovery  of  goods  in  specie,  or  damages  for  detain- 
ing them.  Replevin  lies  to  recover  damages  for 
an  immediate  wrong,  without  force,  in  taking  away 
and  detaining  cattle  or  goods;  and  answers  to  the 
action  of  trespass  de  bonis  asportatis.  Trespass  11  i 
&?  armis  lies  to  recover  damages  for  immediate 
wrongs,  accompanied  with  force ;  to  the  person,  by 
menaces,  assault,  battery,  wounding,  mayhem,  or 
false  imprisonment;  to  personal  property,  by  des- 
troying, damaging,  taking  away,  detaining  or  con- 
verting cattle  or  goods;  and  to  real  property,  as 
houses,  lands,  fisheries,  or  watercourses. 

Upon  contracts,  the  action  should  be  brought  by 
the  party  with  whom  tlie  contract  was  made,  if  living; 

or 
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or  by  his  executors  or  administrators,  if  he  be  dead; 
or  by  his  assignees,  if  a  bankrupt,  or  discharged  un- 
der an  insolvent  debtor's  act:  And  it  should  be 
brought  against  the  party  who  made  the  contract, 
or  if  he  be  dead,  against  his  executors  or  admmis- 
trators:  But  upon  the  contract  of  a  bankrupt  or 
insolvent  debtor,  an  action  at  law  does  not  lie 
against  his  assignees.  Where  there  are  several  par- 
ties to  a  conti-act,  the  action  should  be  brought  by 
or  against  all  of  them,  if  living;  or  if  some  are 
dead,  by  or  against  the  survivors:  And  an  action 
may  be  brought  by  or  against  a  surviving  partner, 
for  his  own  debt,  as  vrell  as  for  that  which  was  con- 
tracted in  the  life- time  of  the  deceased^.  If  an  ac- 
tion be  brought  upon  a  joint  contract,  by  one  of 
several  partners,  the  plaintiff  will  be  nonsuited,  or 
have  a  verdict  against  him':  But  if  it  be  brought 
against  one  of  several  partners,  he  can  only  plead 
in  abatement;  though  the  plaintiff  knew,  and  even 
contracted  with  the  other  partners'". 

For  wro?igs,  independently  of  contract,  the  ac- 
tion must  be  brought  by  the  party  to  whom  the 
injury  is  done,  against  the  party  doing  it.  And  if 
either  of  the  parties  die,  the  action  is  gone;  for  it 
is  a  rule,  that  actio  personalis  moritiir  cum  persona. 
But  there  are  some  exceptions  to  this  rule,  chiefly 
arising  from  an  equitable  construction  of  the  sta- 
tute 

h  3  T.    R.    433.    5    T.  R.         k2Atk.  510.5  Bur.  2611. 
493.  6  T.  R.  582.  2    Blac.  Rep.  947.  5   T.    R. 

i  2  Str.  820.  649. 
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tute  4  Edw.  III.  c.  7.  by  which  executors  shall  have 
an  action  of  trespass,  for  a  wrong  done  to  their 
testator  ^  Where  seijeral  parties  are  jointly  con- 
cerned in  interest,  or  have  suffered  a  joint  injury  ™, 
they  may  and  ought  to  join  in  the  same  action; 
and  if  they  do  not,  the  defendant  may  plead  in 
abatement,  but  cannot  otherwise  take  advantage  of 
the  objection ".  And  as  wrongs  aie  of  a  joint  and  se- 
veral nature,  the  plaintiff  may  proceed  against  all,  or 
any  of  die  parties  who  committed  them;  and  it  is  no 
plea  in  abatement,  that  there  are  other  partners  not 
named  °.  In  bringing  actions  by  or  against  husband 
and  vjife,  the  rule  is,  that  wherever  the  cause  of 
action  would  survive  to  or  against  the  wife,  they 
ought  in  general  to  sue  or  be  sued  jointly  **;  and 
this  rule  holds  as  M^ell  with  regard  to  contracts  as 
wrongs.  But  sometimes,  and  particularly  where 
the  cause  of  acdon  arises  during  coverture,  the 
husband  is  allowed  to  bring  the  action  in  his  own 
name,  or  in  the  joint  names  of  himself  and  his 
wife. 

The  plaintifl*  in  some  cases  has  his  election  to 
bring  one  species  of  action  or  another  for  the  same 
cause;  as  in  actions  upon  contracts,  he  may  bring 

assumpsif 

'  2  Bac.  Abr.   444,    5.    and         "6   T.    R.    766.    7   T.    R. 
seeCowp.  375.  279. 

'"2   Saund.    115.     1  Vent.        « 5  T.  R.    649.  but   see  6 
167.   2  Lev.  97.  S.  C.    1  Ld.     T.  R.  369. 
Raym.  127.  2WiIs.  414.  Pi     Wils.    234.     2    Wils. 

227. 

Vol.  I.  C 
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assumpsit  or  debt  upon  a  simple  contract,  or  debt  or 
coDenant  upon  a  specialty,  for  the  non-payment  of 
money:  Or,  if  the  breach  of  a  simple  contract 
consist  in  misfeaza?ice,  he  may  declare  in  assumpsit, 
or  in  case  on  the  special  circumstances'';  as  for 
deceit  on  the  sale  of  cattle  or  goods,  or  immode- 
rate use  of  them,  when  lent  or  let  to  hire;  and 
against  attornies,  carriers,  wharfingers,  innkeepers, 
&c.  And  where  cattle  or  goods  are  wrongfully 
taken  and  detained,  he  may  bring  trespass  1)1  &? 
armis,  replemn,  troi^er,  or  detinue;  or  if  they  are 
converted  into  money,  he  may  waive  the  tort,  and 
bring  assumpsit  for  money  had  and  received  ^  But 
the  plaintiff  having  once  made  his  election,  can- 
not afterwai'ds  bring  another  action  for  the  same 
cause,  either  whilst  the  former  is  depending,  or 
after  it  has  been  determined. 

It  is  a  rule,  that  several  counts  may  be  joined 
in  the  same  action  for  different  causes,  provided 
they  are  of  the  same  nature.  Thus,  in  actions  upon 
contract,  the  plaintiff  may  join  as  many  different 
counts  as  he  has  causes  of  action  in  account;  so 
likewise  in  assumpsit,  or  in  coi^enant,  debt,  annuity^ 
or  scire  facias:  And  there  is  a  case  where  it  was 
held,  that  debt  and  detinue  might  be  joined  in  the 
same  action'.     In  like    manner,    in    actions    for 

wrongs 

^2    Vvils.     319.     S   Wils.         ^Gilb.    C.    P.    5.     1    Bac 

348.  1  T.  R.274.  Abr.  30.  ^\\\.  trover  and  de- 

5^  Com.  Dig-,  lit.  Actio7r,  M.     tinue  cannot  be  joined.    Wil- 

les,  118. 
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wrongs  independently  of  contract,  the  plaintiff 
may  join  as  many  different  counts  as  he  has  causes 
of  action  in  case^  or  in  detinue^  repleiiin^  or  trespass: 
And  he  may  join  trespass  and  battery  of  his  servant, 
per  quod  servitium  amisit  \  or  trespass  and  rescue  "y 
though  the  loss  of  service,  and  consequence  of  the 
rescue,  are  properly  the  subjects  of  an  action  on  the 
case.  But  with  the  exceptions  before-mentioned, 
counts  in  actions  upon  contract  cannot  be  joined 
with  counts  for  wrongs  independently  of  contract; 
nor  can  counts  in  any  one  species  of  these  actions, 
be  joined  with  counts  in  another"". 

In  order  to  join  several  causes  in  one  action,  it 
must  be  brought,  as  to  all  of  them,  in  the  same 
right;  and  upon  that  ground  it  is  holden,  that  a 
plaintiff  cannot  join  in  the  same  action,  a  demand 
as  executor,  with  another  which  accrued  in  his  own 

right. 


^Aleyn,  9,  1  Bac.  Abr. 
30. 

"  2  Lutw.  1249.  Ld. 
Raym.  83.  There  is  also  a 
writ  in  the  register,  de  uxore 
abduct  a,  cum  bonis  viri.  F. 
N.  B.  89.  but  this  writ  has 
been  said  to  be  against  law. 
2  Salk.  637. 

V  Several  rules  are  to  be 
met  with  in  the  books,  by 
which  the  joinder  of  action  is 
made  to  depend  on  the  simi- 
larity of  the  process,  the  plea 
and  the  judgment.    See  Gilb. 


C.  P.  6,  r.  1  Bac.  Abr.  30. 
1  Wils.  252.  2  Wils.  321. 
1  T.  R.  276.  4  T.  R.  347. 
But  these  rules  will  be  found 
upon  examination  to  be  de- 
fective. All  that  can  be  de- 
duced from  them  is,  that 
where  the  process,  or  the 
plea  and  judgment  are  differ- 
ent, the  actions  cannot  be 
joined:  but  it  by  no  means 
follows  that  they  may  be  join- 
ed, where  the  process,  or  the 
plea  and  judgment  are  the 
same :  for  in  actions  of  tres- 
pass 
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right '".  But  a  count  for  money  had  and  received 
by  the  defendant  to  the  use  of  the  executor,  as 
such,  may  be  joined  with  a  count  for  money  had 
and  received  to  the  use  of  the  testator  "".*  An  exe- 
cutor or  administrator  may  declare  as  such,  on  an 
account  stated  by  the  defendant,  with  the  testator 
or  intestate,  or  of  monies  due  to  himself  in  his  re- 
presentative character.  And  where  a  testator  or 
intestate  has  stated  an  account,  it  is  usual  to  declare 
for  the  balance,  against  his  executor  or  administra- 
tor. Or  if  an  executor  or  administrator  state  an 
account,  of  monies  due  from  the  testator  or  intes- 
tate, he  may  be  declared  against,  as  such,  for  what 
appears  to  be  due  ^.  And  in  any  of  the  above 
cases,  other  causes  of  action,  in  the  same  right, 
may  be  joined  in  the  declaration.  But  if  an  ac- 
count be  stated  by  an  executor  or  administrator, 
of  monies  due  from  him  as  such,  this  will  not 
charge  the  estate,  or  subject  him  to  an  action  in  his 
representative  character  ^. 

The  assignees  of  A.  a  bankrupt,  and  also  of  B.  a 

bankrupt, 

pa^s  vi  is"  armis,  and  actions  tionetl,  be  joined  with  an  ae- 
on   the    case,     there    is    the  tion  on  the  case, 
same    process  of   attacfunent  ^"^  2  Ld.  Raym.  841.  2  Str. 
and  rf?sifrf*«  infinite,  the  same  1271.    1   Wils.    171.    S.   C 
plea   of  not    guilty,   and   the  3  T.  R.    659.  4   T.   R.   277. 
same  judgment  for  damagps ;  3  Ex>s.  ?c  Pul.  7. 
and  yet  it   is  clear,    that   an  "3  T.  R.  659. 
action   of  trespass  vi  (If  armis  y  1  H.  Blac.  102. 
cannot,     except    in    the    in-  ^  Id.    108.   2  Bos.    &   Pul. 
stances  that  have  been  men-  424. 

*  From  the  Addenda  to  the  London  edition.  "  And  a  cotint  in  cssump- 
*'  sit  to  the  plaintiff  as  executor,  for  money  paid  by  him  to  the  det'end- 
"  ant's  '.ise,  mav  be  joined  with  another  count,  en  a  promise  made  to 
"  the  testator.""    3  East,  104. 
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bankrupt,  under  separate  commissions,  cannot  re- 
cover, in  the  same  action,  a  joint  debt  due  from 
the  defendant  to  both  the  bankrupts,  and  aJso  sepa- 
rate debts  due  to  each;  and  if  in  such  an  action 
the  jury  have  assessed  the  damages  severally,  on  the 
separate  counts,  the  court  will  arrest  the  judgment 
on  those  counts  which  demand  the  debts  due  to 
each  bankrupt  separately  \  But  where  the  plaintiffs 
sued  as  assignees  of  A.  and  B.  and  also  as  assignees 
of  C.  for  a  joint  demand,  due  to  all  the  bankrupts, 
the  declaration  was  holden  good,  on  a  motion  in 
arrest  of  judgment ''. 


The  limitation  of  personal  actions  is  regulated 
by  several  statutes.  By  the  31  EHz.  c.  5.  \  5. 
"  All  actions  brought  for  any  forfeiture,  upon  a 
"  penal  statute,  whereby  the  forfeiture  is  limited 
"  to  the  king  only,  shall  be  brought  within  two 
"  years  after  the  offence  committed,  and  not  after. 
"  And  all  actions  brought  for  any  forfeiture,  upon 
"  a  penal  statute,  except  the  statute  of  tillage,  the 
"  benefit  whereof  is  limited  to  the  king  and  the 
*'  informer,  shall  be  brought  within  one  year  after 
"  the  offence  committed;  and  in  default  thereof, 
"  the  same  shall  be  brought  for  the  king,  at  any 
*'  time  within  two  years  after  that  year  ended: 
"  And  if  any  action  shall  be  brought  after  the  time 
"  so  limited,  the  same  shall   be  void.    Provided, 

"that 

»3T.  R.  433.  ^  Id.  779. 
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"  that  where  a  shorter  time  is  limited,  the  action 
"  shall  be  brought  within  that  time."  This  statute 
extends  to  all  actions  brought  upon  penal  statutes, 
whereby  tlie  forfeiture  is  limited  to  the  king,  or  to 
the  king  and  the  part}-,  ^vhether  made  before  or 
since  the  31  Eliz.  But  it  does  not  extend  to  actions 
brought  by  the  party  grieved^-,  and  where  the  pe- 
nalty is  given  to  a  common  informer  alone,  different 
opinions  ha\'e  been  entertahied,  whether  it  is  within 
the  statute.  On  the  one  hand  it  has  been  said, 
that  this  is  not  a  case  within  the  words  of  the  act, 
which  ought  to  be  taken  stricdy,  and  not  extended 
by  an  equitable  construction.  On  the  other  hand 
it  has  been  alleged,  that  as  the  informer  is  bound 
when  the  king  is  joined  with  him,  much  more 
should  he  be  bound  when  he  sues  by  himself*. 
And  accordingly,  where  an  action  was  brought 
after  a  year,  b}^  a  common  informer,  on  the  statute 
9  Ann.  c.  14.  the  court  of  common  pleas  held  this 
to  be  a  case  within  the  31  Eliz.  though  the  action 
be  given  in  the  first  instance  to  the  party  grieved, 
and  afterwards  to  a  common  informer;  for  such 
actions  would  have  been  within  the  7  Hen.  VIII. 
c.  3.  and  die  31  Eliz.  was  made  to  narrow  the  time 
gi"\^en  by  that  statute,  and  could  never  mean  to  leave 
any  actions  unrestrained  in  point  of  time ;  the  latter 

part 

e  Show.      Rep.     353,       4.     S.    C.    Willes,    443.    (a). 
Carth.    233.    Comb.     194.  4         "i  1  Ld.  Raym.  78. 
Mod.      129.      12    Mod.     27. 
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part  of  the  clause  must  therefore  be  construed  to  ex- 
tend to  them^ 

By  the  statute  21  Jac.  1.  c.  16.  §  3.  it  is  enacted, 
*'  That  all  actions  of  trespass  qua  re  clausum  fregit^ 
*'  y^.  detinue,  trover,  and  replevin  for  taking  away 
"  goods  or  cattle;  all  actions  of  account  and  upon 
''  the  case,  other  than  such  accounts  as  concern  the 
"  trade  of  merchandize  between  merchant  and 
"  merchant,  their  factors  or  servants;  all  actions 
*'  of  debt  grounded  upon  any  lending  or  contract 
*'  without  speciality,  or  for  arrearages  of  rent; 
"  and  all  actions  of  assaidt,  menace,  battery^ 
"  ivounding,  and  imprisonment,  shall  be  com- 
"  menced  and  sued  within  the  times  hereafter 
*'  expressed,  and  not  after;  that  is  to  say,  the  said 
*'  actions  upon  the  case  (other  than  for  slander,) 
"  account,  trespass  quare  clausinn  f regit,  ^c.  debt, 
*'  detinue,  and  replevin,  within  six  years  next 
"  after  the  cause  of  such  actions  or  suit,  and  not 
"  after;  actions  of  assault,  battery,  ivounding,  or  im- 
^^ prisonment,  within  four  years;  and  actions  upon 
"  the  cfl:^<?  for  ^uor J.?,  within  two  years  next  after 
'*  the  words  spoken,  and  not  after." 

"  Nevertheless,  if  in  any  of  the  said  actions, 
*'  judgment  be  given  for  the  plaintiff,  and  the  same 
*'  be  reversed  by  error;  or  a  verdict  pass  for  the 
'*  plaintiff,  and  upon  matter  alleged  in  arrest  of 
"judgment,  the  judgment  be  given  against  the 
'*  plaintiff,    that    he    take    nothing  by  his  plaint, 

"  writ 

'^  Lookufi  V.  Sir  T.   Frede-     Pri.  195. 
rick,  M.  6  G.  III.    Bui.    M. 
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*'  writ  or  bill;  or  if  any  of  the  said  actions  shall  be 
"  brought  by  original,  and  the  defendant  therein 
*'  be  outlawed,  and  shall  after  reverse  the  outlawry; 
"  that  in  all  such  cases,  the  party  plaintiff,  his 
**  heirs,  executors  or  administrators,  as  the  case 
*'  shall  require,  may  commence  a  new  action, 
"  within  a  year  after  such  judgment  reversed,  or 
"  given  against  the  plaintiff,  or  outla^vry  reversed, 
**  and  not  after." 

"  And  if  any  person  or  persons,  entitled  to  any 
"  of  the  said  actions,  shall  be  at  the  time  of  any 
**  such  cause  of  action  accrued,  within  the  age  of 
"  twenty-one  yeai"S,  feme- covert,  non  compos  mentis y 
"  imprisoned,  or  beyond  the  seas;  then  such  person 
"  or  persons  shall  be  at  liberty  to  bring  the  same 
"  actions,  within  such  times  as  are  before  limited, 
"  after  their  coming  to  or  being  of  full  age,  disco- 
*'  vert,  of  sane  memory,  at  large,  aaid  returned 
'*  from  beyond  the  seas." 

These  statutes  are  confined  to  the  particular 
actions  enumerated  therein:  and  do  not  extend  to 
actions  of  annuity^  or  of  account  concerning  the  trade 
of  merchandize  between  merchant  and  merchant, 
where  the  accounts  are  open  and  current;  nor  to 
actions  of  covenant.^  or  debt  on  specialty  or  other 
matter  of  a  higher  nature ;  but  only  to  actions  of 
debt  upon  a  lending  or  contract  without  specialty, 
or  for  arrearages  of  rent  reserved  on  parol  leases^. 

A  scire 

*  Hut.  109.  1  Saund.  38.    2  Saund.  ee. 
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A  scire  facias  also,  being  founded  on  matter  of  re- 
cord, is  not  within  the  statutes  of  limitations. 

Suits  in  the  Admiralty  Court  for  seamen'' s  v/ages, 

not  being  provided  for  by  these  statutes^,  it   was 

enacted  by  the  4  Ann.  c.  16.   \  17.  that  "  all  suits 

**  and  actions  in  the  court  of  Admiralty,  for  sea- 

"  men's  wages,  shall  be  commenced  and  sued  within 

"  six  years  next  after  the  cause  of  such  suits  or  ac- 

"  tions  shall  accrue,  and  not  after;"  with  the  like 

proviso,  as  before,  in  favour  of  persons  within  the 

age  of  twenty-one  years,    &c.    In  the   case  of  a 

defendant  beyond  sea'\  it  was  enacted,  by  the  same 

statute,   \    19.    that   "  if  any   person  or   persons, 

'  agai7ist  whom  there  shall  be  any  such  cause  of 

'  suit  or  action  for  seamen's  wages,  or  any  of  the 

'  causes  of  action  mentioned  in  the  21  Jac.  I.  shall 

'  be,  at  the  time  of  any  such  cause  of  suit  or  action 

'  accrued,   beyond   the  seas,   then   the  person   or 

'  persons  entitled  to  any  such  suit  or  action,  shall 

'  be  at  liberty  to  bring  the  said  actions,   against 

'  such  person  and  persons,  after  their  return  from 

'  beyond  the  seas,  within  such  times  as  are  respec- 

'  tively  limited  for  the  bringing  of  the  said  actions, 

'  by  this  act,  and  by  the  said  other  act  of  21  Jac. 

'  I."    And  by  the  lord's  act,  32  Geo.  II.  c.  28. 

\  17.  "no  advantage  shall  be  had  or  taken  in  any 

"  action  or  suit,  ag^ainst  any  prisoner  discharged  by 

"  virtue 

%   2    Ld.     Raym.    934.    3     424.  S.  C. 
Salk.    227.  6  Mod.  25.  S.  C.         »>  2  Salk.  420. 
2  Ld.   Raym.    1204.  2  Salk. 

Voi.  I.  D 
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"  virtue  of  that  act,  his  heirs,  executors  or  admi- 
"  nistrators,  for  that  the  cause  of  action  did  not 
"  accrue  within  six  years  next  before  the  commen- 
"  cing  thereof,  unless  the  prisoner  was  entitled  to 
"  take  such  advantage,  l^efore  he  stood  charged  in 
"  custody  by  virtue  ot  the  original  suit  or  action; 
*'  and  in  such  case,  the  same  may  be  pleaded  by 
"  any  such  prisoner,  his  heirs,  executors  or  admi- 
"  nistrators." 

In  actions  of  assumpsit,  if  the  plaintiff  be  in  £ng- 
land,  \^hen  the  cause  of  action  accrues,  though  he 
afterwards  go  abroad,  the  time  of  limitation  begins 
to  run,  so  that  if  he  or  his  representatives  do  not 
sue  within  six  years,  the  statute  is  a  bar '.  And  if 
one  plaintiff  be  abroad,  and  others  in  England,  the 
action  must  be  brought  within  six  years  after  the 
cause  of  action  arises  ^.  It  has  also  been  determined, 
that  the  statute  of  limitations  extends  to  persons  in 
Scotland '.  But  if  the  plaintiff  be  abroad,  or  beyond 
the  sea,  at  the  time  when  the  cause  of  action  accrues, 
the  statute  ^vill  not  run  against  him,  till  his  return 
to  this  country  "\  And  if  the  plaintiff'  be  a  foreigner, 
and  do  not  come  to  England  for  a  great  manv  years 
after  the  cause  of  action  arises,  lie  still  has  six  years 
after  his  coming  hither,  to  bring  his  action  ":  And 
if  he  never  come  to  England  \iwn'st\i,  he  has  always 
a  right  of  action  while  he  lives  abroad;  and  after 

his 

i  1  Wils.  134.  '"  2    Str.   836.    Fitzgib.  81. 

i^lT.  R.  516.  S.  C. 

M  Blac.  Rep.  28b.  "3    Wils.     U.^.      2     Bhic. 

Rep.  723.  S.  C 
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his  death,  his  executors  or  administrators  are  in  the 
same  situation. 

The  statute  cannot  be  a  bar  in  any  case,  unless 
tlie  time  of  Hmitation  is  expired  after  there  hiith 
been  a  complete  cause  of  action;  as  if  a  man  pro- 
mise to  pay  ten  pounds  to  J.  S.  when  he  comes 
from  Rome,  or  when  he  marries,  and  ten  }'ears  after 
J.  S.  marries,  or  comes  from  Rome^  the  right  of 
action  accrues  from  the  happening  of  the  contin- 
gency, from  which  time  the  statute  will  begin  to 
run,  and  not  from  the  time  of  the  promise  °.  So 
in  assumpsit,  where  the  plaintiff  declared  that  the 
defendant,  in  consideration  that  the  plaintiff,  at  the 
defendant's  request,  Avould  receive  A.  and  B.  into 
his  house  as  guests,  and  diet  them,  promised,  &:c. 
the  defendant  pleaded  non  assumpsit  infra  sex  annos, 
upon  which  the  plaintiff  demurred,  and  it  was  held 
no  plea;  for  the  defendant  cannot  in  such  case 
plead  non  assumpsit  infra  sex  annos,  but  actio  non  ac- 
crevit  infra  sex  annos;  for  it  is  not  material  when 
the  promise  was  made,  if  the  cause  of  action  be 
within  the  six  years,  and  the  dieting  might  be  long 
afterwards  p. 

There  is  no  statute  of  limitations  in  an  action  of 
debt  on  bond'^:  But  where  the  bond  has  been 
given  more  than  twenty  years  before  the  commence- 
ment of  the  action,  and  no  interest  has  been  paid 

upon 

<>  Godb.   437.    1    Lev.  48.         p  2  Salk.  422.  2Ld.  Raym 
1  Blac.  Rep.  3.54.     1  H.  Blac.     838.  S.  C. 
♦iol.  'I  Cowp.  109 
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upon  it,  nor  any  demand  made  by  the  obligee, 
nor  any  acknowledgment  by  the  obligor  of  the 
existence  of  the  debt,  during  that  period,  the  law 
in  general  will  presume  it  to  be  satisfied ' ;  particu- 
lar h.  ii  the  debt  be  large,  and  the  obligor  has  been 
all  along  in  good  circumstances  ^  And  the  defend- 
ant shall  have  the  benefit  of  this  presumption  on  the 
plea  oi  sohit  ad  dier/iy  unless  interest  appears  to  have 
been  paid  upon  the  bond,  after  the  time  mentioned 
in  the  condition ;  in  which  case  he  must  plead  sohit 
post  diem  \  So  where  a  bond  has  been  given,  or  in- 
terest paid  upon  it,  within  twenty  years,  the  law 
in  some  cases  will  presume  it  to  be  satisfied;  as 
where  it  has  been  given  eighteen  or  nineteeh  years, 
and  in  the  mean  time  an  account  has  been  settled 
between  the  parties,  without  taking  any  notice  of 
the  demand'':  but  in  that  case,  the  presumption 
must  be  fortified  by  evidence  of  some  auxiliary  cir- 
cumstances ' ;  though  after  a  considerable  length  of 
time,  slight  evidence  is  said  to  be  sufficient  ". 

This  doctrine  of  presumption  is  said  to  have  been 
first  taken  up  by  Lord  Hale "",   who  thought  the 
lapse  of  time  a  circumstance  only  from  whence  a 
jury  might  presume  payment.    In  this  he  was  fol- 
lowed 

r  6  Mod.  22.    11    Mod.    2.  "  1  Bur.  434.    1  T.  R.  271. 

1  Str.  652.  3  P.  Wms.   395,  v  Cowp.  214.    1  T.  R.  270. 

&c.  1  Bur.  434.  1  Blac.  Rep.  ^^  1  T.  R.  272. 

532.  4  Bur.  1963.  Cowp.  109.  x  Jd,  271.  but  see   1  Chan. 

1  T.  R.  270.  Rep.  42.    47.    and  the  cases 

s  1  T.  R.  271,  2,  referred  to  in  Vin.  Abr.  tit. 

t  1  Str.  652,  Length  of  time,  52,  &c. 
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lowed  by  Lord  Holt^  who  held  that  if  a  bond  be 
of  twenty  years  standing,  and  no  demand  proved 
thereon,  or  good  cause  of  so  long  iorbeaiJiice 
shewn,  on  sohii  ad  diem^  he  should  intend  it  paid^. 
This  doctrine  was  afterwards  adopted  by  Lord 
Raymond^  in  the  case  of  Constable  v.  Somerset'-.  And 
it  is  not  confined  to  actions  of  debt  on  bond;  but 
the  like  presumption  has  been  made  after  twenty 
years,  in  an  action  of  debt  "*,  or  scire  facias '',  on  a 
judgment :  and  in  a  late  case  *",  where  it  appeared 
that  the  bond  \^as  not  satisfied,  the  jury  under  par- 
ticular circumstances,  and  after  a  gieat  lapse  oi  time, 
presumed  it  to  have  been  released. 

The  presumption  of  payment  hoM^ever  may  be 
rebutted,  by  shewing  that  interest  has  been  paid  on 
the  bond  within  twenty  years,  or  that  a  demand 
was  made  by  the  obligee  '^,  or  an  acknowledgment 
by  the  obligor  %  with  inthat  period,  or  that  the  de- 
fendant was  in  bad  circumstances*,  or  the  demand 
trifling"^.  In  order  to  prove  the  payment  of  inte- 
rest, or  a  part  of  the  principal,  an  indorsement 
made  by  the  obligee  upon  the  bond,  within  twenty 
years,  is  allowed  to  be  evidence";  but  an  indorse- 
ment 

>  6    Mod.    22.    11   Mod.    2.  'i  1  T.  R.  271,  2. 

■^  Hill.    iGeo.  II.  at  Guild-  ^  Cowp.  109, 

hall.  f  Id.  ibid. 

a  1  Str.  639.  g  Id.  214. 

b  Peake  on  Evid.  16.  (5;)  h  2  Str.  826.  2  Ld.  Raym. 

c  Washington    (Jf     Brytner,  1370.   8  Mod.  278.  Sel.   Cas. 

H.  T.  42  G.  III.  K.  B.  Ev.  152.3Bro.P.C.535.S.C. 
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ment  made  after  the  piesumption  had  taken  place^ 
is  not  admissible'. 

In  actions  for  ivrongs,  particular  times  of  limita- 
tion are  frequently  appointed  by  statute,    different 
from  those  in  common  cases.   Thus  by  the  statute 
24  Geo.   II.  c.   44.  ^  8.   it  is  provided,   that  ''  no 
'  action  shall  be  brought  against  ^ny  justice  of  the 
'  peace,  for  any  thing  done  in  the  execution  of  his 
'  office,  or  against  any   constable^  headhorough^  or 
'  other  officer,  or  person  acting  by  his  order  and 
'  in  his  aid,  unless  commenced  within  six  calender 
'  months  after  the  act  committed."  And  by  the 
statute  28  Geo.   III.  c.  37.  \  23.  "  if  any  action 
'  or  suit  shall  be  brought  or  commenced  against 
'  any  person  or  persons,  for  an}'  thing  b}'  him  or 
'  them  done  in  pursuance  of  this  or  any  other  act  or 
'  acts  of  parliament  now  in  force,  or  hereafter  to 
•-'  be  made,  relating  to  his  Majesty's  revenues  of 

*  ciistoms  and  excise,  or  either  of  them ;  such  action 
'  or  suit  shall  be  commenced  within  three  months 

*  next  after  the  matter  or  thing  done,  &c"''.  On 
which  latter  statute  it  has  been  holden,  that  the 
action  must  be  commenced  within  three  months 
from  the  time  of  the  original  seizure,  notwithstand- 
ing the  pendency  of  process  in  the    Exchequer'. 

To 

12   Str.  83r.     2  Vez.    43.  24  G.  III.  sess.  2.  c.  47.  §  35. 

ace.   1    Barnard.    K.   B.   432.  39. 

contra.  '2    H.   Blac.    14.    2    East, 

^  See  also  the  former  sta-  454. 
tutes  of  23  G.  III.  c.  70.  §  34. 
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To  take  a  case  out  of  the  statute  of  limitations, 
it  is  usual  in  assumpsit  to  prove  a  promise  to  pay, 
or  acknowledgment  of  the  debt,  within  six  yeai'S 
before  the  commencement  of  the  action.  And 
a  conditional  promise  has  been  held  sufficient  for  tliis 
purpose,  as  well  as  an  absolute  one;  as  where  the 
defendant  said  to  the  plaintiff,  prvoe  your  debt^  and 
I  will  pay  it '.  But  if  an  executor  bring  assumpsit  on 
a  promise  made  to  liis  testator,  cmd  the  deieadant 
plead  that  he  made  no  promise  to  the  testator  Avithin 
six  years;  if  issue  be  joined  thereon,  a  promise  to 
the  executor  within  six  years,  will  not  maintain  the 
action"*. 

It  was  formerly  doubted,  whether  a  bare  ac- 
knoiuledgment  of  the  debt,  witliout  a  promise  of 
payment,  was  sufficient  to  take  the  case  out  of  the 
statute;  such  an  acknowledgment  being  only  consi- 
dered as  evidence  of  a  promise :  as  in  tro'uer^  where  a 
demand  and  refusal  is  not  held  to  be  a  conversion, 
but  only  evidence  of  it.  A  bare  acknowledgment 
however^  and  that  of  the  slightest  nature '',  is  now 
deemed  sufficient  to  prevent  the  operation  of  the 
statute.  And  an  acknowledgment  by  one  of  seve- 
ral drawers  of  a  joint  and  several  promissory  note, 
will  take  the  case  out  of  the  statute,  as  against  any 
one  of  the  other  drawers,  in  a  separate  action  on 

the 

■"  I  Ld.   Raym.    389.    422.  1101.    6  Mod.  309.  S.  C.  Bui, 

1   Salk.    29.    Carth.    470.    5  M.  Pri.  \^0.   3  East,  409. 
Mod.  425.   S.  C.    and   see  2  "2  Bur.  1099. 

Show.    126.  2  Vent.   151.   12         p5    Bur,    2630.    and    sec 

Mod.  224.  Cowp.  548.     4  Esp.  Cas.  M. 

n  I  Salk.  28.    2  Ld.  Raym.  Pri.  46. 
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the  note  against  him  ".  So  ^^•here  one  of  two  draw- 
ers of  a  joint  and  several  promissory  note  having  be- 
come a  bankrupt,  the  payee  receives  a  dividend 
under  the  commission  on  account  of  the  note,  this 
will  prevent  the  other  drawer  li-om  a\'ailing  himself 
of  the  statute,  in  an  action  brought  against  him  for 
4he  remainder  of  the  money  due  on  the  note ;  the 
dividend  having  been  received  v/ithin  six  years  be- 
fore the  action  brought "".  If  a  letter  be  written  by 
a  defendant  to  the  plaintiff's  attorney,  on  being 
served  with  a  writ,  couched  in  ambiguous  terms, 
neither  expressly  admitting  or  denying  the  debt, 
it  should  be  left  to  the  jury,  to  consider  whether  it 
amounts  to  an  acknowledgment  of  the  debt  %  And 
if  there  be  a  mutual  account  of  any  sort  between 
the  plaintiff  and  defendant,  for  any  item  of  which 
credit  has  been  given  Avitliin  six  years,  that  is  evi- 
dence of  an  acknowledgment  of  there  being  such 
an  open  account  between  the  parties,  and  of  a  pro- 
mise to  pay  the  balance,  as  to  take  the  case  out  of 
the  statute  .* 

In  order  to  shew  that  the  action  was  commenced 
in  due  time,  a  bill  of  Middlesex  or  latitat  is  as 
effectual  as  an  original  writ'.    And  an  attachment 

of 

q  Doug.    652,  3.  ^V.  B.   In  =  2  T.  R.  760. 

referring    to    Douglas's    Re-  *  6  T.  R.  189. 

ports,  I  have  attended  to  the  "  Sty.     Rep.     156.     178.    I 

paging    of    the    second  folio  Sid.    53.    60.   Carth.    233.  2 

edition,   which    is    preserved  Ld.  Raym.  880.   1  Str.  550.  2 

in  the  last,  or  octavo  edition.  Str.  736.  2  Ld.  Raym.   1441. 

>-  2H.  Blac.  340.  S.  C. 

*  Froin  the  Addenda  to  the  London  edition.  "  But  where  the  defend- 
"  ant,  on  being' .applied  to  for  payment,  said,  '  I  think  I  am  bound  in 
"  lionour  to  pay  the  money,  and  shall  do  it  when  I  am  able,'  Lord 
*'  Kenron  ruled,  that  it  was  a  conditional  promise  only,  and  that  the 
"  plaintiff  was  bound  to  shew  that  the  defendant  was  then  of  sufficient 
"  ability  to  pav ;  adding;,  that  it  h.ad  been  so  ruled  before  by  lord 
"  chief^ustice'ijre."'   4Esp.  Gas.  Ni.  Pri.  36.  and  see  2  H.  Blac.  116 
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of  privilege  is  holden  to  be  a  good  commencement 
of  the  suit ' ,  even  though  it  be  informal "''.  But  an 
attachment  of  privilege  is  not  a  continuance  of  a  bill 
of  Middlesex^  so  as  to  avoid  the  statute  ".  As  against 
an  attorney  or  officer  of  the  court,  or  a  prisoner  in 
the  actual  custody  of  the  marshal,  the  statute  can 
only  be  avoided,  by  filing  a  bill  with  the  clerk  of 
the  declarations,  in  the  King's  Bench  office;  which 
bill  may  be  filed  in  vacation,  as  well  as  in  term 
time '.  In  proceeding  against  a  peer  of  the  realm, 
corporation^  or  hundredors  on  the  statutes  of  hue  and 
cry,  Sec.  an  original  writ  must  be  sued  out,  for  avoid- 
ing the  statute :  And  where  a  member  of  the  house 
of  commons  is  defendant,  the  plaintiff  must  pro- 
ceed for  that  purpose,  either  by  suing  out  an  original 
vi^rit,  and  getting  it  returned  nihil"-,  or  by  bill  and 
summons,  &c.  on  the  statute  12  &  13  W.  III.  c.  3. 
^2.  If  a  plaint  be  levied  in  an  inferior  court, 
in  due  time,  and  then  it  is  removed  into  the  King's 
Bench  by  habeas  corpus,  and  the  plaintiff  declares 
here  de  novo,  and  the  defendant  pleads  the  statute 
of  limitations,  the  plaintiff  may  reply,  and   shew 

the 

S.  C.  Willes,258.  2Bur.  961.  ^3    t.    R.    662.    but    see 

I    Blac.    Rep.    215.    S,  C.   3  Willes,  259  (c). 

Bur.  1241.    1  Blac.  Rep.  312.  y  Doug.  313,  14.  5  T.  R. 

S.  C.  2  Blac.  Rep.  925.  173.     325.    but    see    Peake's 

V  1  Show.  366.  2  Salk.  420.  Cas.  M.  Pri.  209. 

S.  C.  ^1  Lev.  111.  2  Ld.  Raym. 

^2  Blac.  Rep.  1131,  1113. 
Vol.  I.                        E 
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the  plaint  in  the  inferior  court,   and  that  will  be 
sufficient  to  avoid  the  statute  ^. 

If  an  executor  take  out  proper  process  in  assump- 
sit^ within  a  year  after  the  death  of  his  testator, 
the  six  years  not  being  elapsed  before,  though  they 
expire  within  that  period,  yet  it  will  be  suffi- 
cient to  take  the  case  out  of  the  statute  ••.  So 
if  an  executor  bring  assumpsit^  but  die  before  judg- 
ment, and  the  six  yeai's  run,  his  executor  may 
notwithstanding  bring  a  fresh  action  "^  provided  he 
does  it  recently,  or  within  a  reasonable  time.  What 
shall  be  deemed  a  reasonable  time  in  this  case  is  a 
matter  of  considerable  doubt,  and  there  are  various 
opinions  in  the  books  upon  the  subject.  In  Spe?i- 
f f r's  case  "*,  it  is  said  to  be  entirely  in  the  discretion 
of  the  court.  In  another  case  it  is  said,  that  here- 
tofore they  used  to  allow  half  a  year,  but  diat  was 
held  to  be  too  long,  and  therefore  they  allowed  but 
thirty  days  ^  In  a  third  case,  a  year  was  said  to  be  a 
reasonable  time*^:  And  this  opinion  was  adhered  to 
in  a  subsequent  case  s,  in  analogy  to  that  part  of  the 
statute,  which  authorizes  the  party  to  bring  a  nevv 

action , 

a  1    Sid.  228.    I  Lev.   143.  ^  i  Ld.  Raym.  283.  1  Salk 

S.C.  iLd.Raym.  553.2  Salk.  393.  S.  C.  and  see    1   Lutw 

424.  2  Ld.  Raym.  881.  2  Str.  297. 

719.  2  Ld.  Raym.  1427.  S.  C.  *'  1  Ld.  Raym.  434.  1  Lutw 

b  Bui.  M.  Pri.  150.  256.  S.  C.  and  see  6  Edw.  III. 

<^  2  Salk.  425.  Bui.  M.  Pri.  32.  b.  Willes,  257  (c). 

150.  e2  Str.  907.  Fitzgib.   170. 

'"  6  Co.  10.  289.  1  Barnard, K.B. 335. S.C 
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action,  within  a  year  after  the  reversal  of  the  judg- 
ment by  writ  of  error  ^,  &:c.  But  whatever  may  be 
the  precise  rule  upon  this  subject,  it  seems  that  if  a 
new  action  be  brought  within  half  a  year,  after  the 
abatement  of  the  former,  it  would  be  sufficient  to 
avoid  the  statute '. 

^^  Cro.  Car,  294.  ^  Cowp.  738,  40. 

CHAP- 
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CHAPTER  II. 

Of  the  Jurisdiction  of  the  Court  of  King's 
Bench  in  Personal  Actions;  of  the  Offi- 
cers of  the  Court;  andof  the  Qu  alii  icaiio^ 
afid  TiuTiEs  of  Attornies. 

'^1  ''HE  Court  of  King's  Bench  has  an  original 
•^  jurisdiction  in  actions  for  trespasses  vi  et  anjiisj 
committed  in  Middlesex^  or  other  county  where  the 
court  sits^:  and  it  has  by  degrees  acquired  a  ju- 
risdiction, which  it  exercises  by  original  writ,  in  all 
personal  actions,  brought  against  any  person  not 
privileged  as  an  attorney  or  officer,  nor  being  a  pri- 
soner in  the  actual  custody  of  the  marshal.  This 
court  has  also  jurisdiction  in  all  personal  actions, 
brought  by  or  against  its  attornies  and  officers^ \ 
who  are  entitled  to  sue  therein  by  attachment  of  pri- 
vilege, and  must  be  sued  by  hill:  And  members  of 
the  house  of  commons  may  be  sued  therein  by  bill, 
and  summons,  &:c.  in  consequence  of  the  statute 
12  h.  13  W.  III.  c.  3.  \  2.  This  court  has 
likewise  jurisdiction  by  bill^  in  all  personal  actions 
brought  against  prisoners  in  the  actual  custody  of 
the  marshal,  or  persons  who  have  put  in  bail  upon 
a  cepi  corpus  or  habeas  corpus,  and  who  are  still  for 
this  purpose  supposed  to  be  in  custody  ",    On  these 

grounds, 

•'  Trye'sjusj^iizarii,  28.         Blac.  270.  299. 
^  4  Inst.   71,  2.     1    H.  c  Trye,  28. 
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,^rounds,  the  court  by  a  fiction  is  enabled  to  hold 
plea  by  bill^  in  all  personal  actions  whatever;  for 
on  feigning  a  complaint  of  trespass,  over  which  the 
court  has  an  inherent  jurisdiction,  the  plaintiff  is 
allowed,  when  the  defendant  is  brought  in  on  such 
complaint,  to  waive  or  abandon  it,  and  to  exhibit 
his  bill  and  declare  against  him  as  a  prisoner,  for 
any  other  species  of  injury  ^. 


The  officers  of  this  court  are  first,  and  prin- 
cipally, the  judges,  consisting  of  the  Lord  Chief 
Justice,  created  by  writ,  and  three  other  justices, 
created  by  letters  patent;  who,  by  the  statute 
12  Sc  13  W.  III.  c.  2.  hold  their  places  quamdiu 
bene  se  gesserint^  and  not,  as  formerly,  durante  bene 
placito:  And  by  the  statute  1  Geo.  III.  c.  23.  en- 
acted at  the  earnest  recommendation  of  the  king 
himself  from  the  throne,  the  judges  are  continued 
in  their  offices  during  their  good  behaviour,  not- 
withstanding any  demise  of  the  crown,  (which  was 
formerly  held*"  immediately  to  vacate  their  seats,) 
his  majesty  having  been  pleased  to  declare,  that  he 
looked  upon  the  independence  and  uprightness  oi 

the 

''■  R.  E.    15    G.    II.  Cowp.  tions  by  bill,   see   Sul.  Lect- 

455.    And  for  an  account  of  32.  p,  300,  £cc.  3  Blac.  Com. 

the  jurisdiction  in  general  of  42.     2   H.    Blac.    271.   299, 

the  court  of   King's   Bench,  300. 

and    of    that    in     particular  e  2  Ld.  Raym.  747. 
which  it  exercises  in  civil  ac- 


^0  OF   THE   OFFICERS   OF   THE   COURT. 

the  judges,  as  essential  to  the  impartial  administra- 
tion  of  justice;  as  one  of  the  best  securities  of  the 
rights  and  liberties  of  his  subjects ;  and  as  most  con- 
ducive to  the  honour  of  rhe  crown '.  Secondly, 
tlie  c/erk  of  the  crown  ",  or  king's  coroner  and  attor- 
ney, usually  called  the  master  of  the  cro\vn  office, 
who  holds  his  place  for  life,  by  letters  patent  under 
the  great  seal;  and  has  the  appointment  of  the  se- 
condary, clerk  of  the  rules,  examiner,  calendar- 
keeper,  clerk  of  the  grand-juries,  and  clerks  in 
court.  Thirdly,  the  protkonotary,  or  chief-clerk 
for  enrolling  pleas,  in  civil  causes  depending  be- 
tween party  and  party,  on  the  plea  side  of  the 
court;  and  particularly  by  bilV^.  This  officer  is 
appointed  for  life,  by  the  chief  justice  of  the  court 
for  the  time  being;  and  has  the  appointment  of 
the  secondary^  or  deputy  to  the  chief  clerk,  usually 
called  the  master  of  tht-  K.-ig's  Bench  office,  and 
his  assistant^  the  clerk  of  the  rules^  the  clerk  of  the 
papers  \  the  clerk  of  the  dec/aratio?is,  the  clerk  of 
the  common  bails ^  posteas  and  estreats^  the  clerk  of 
the  dockets^  commitments  and  satisfactions^  and  the 
signer  of  the  writs;  all  of  whom,  except  the  master 
and  his  assistant,  csnd  the,  signer  of  the  wTits,  hold 
their  places  for  life,  by  writing  under  the  hand  and 
seal  of  the  chief  clerk ;  and  most  of  them  have  de- 
puties, to  assist  in  the  execution  of  their  offices. 

Other 

fCom.      Journ.      3    Mar.  ^1    Ch.    Cas.    20.    Show, 

irei.  P.  C.  111.  Skin.  354. 

gShow.  P.  C.    11  Land  see  '1    Vent.     296.     2    Mod. 

Cas.  temfi.  Talb.  97.  95.  S.  C. 
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Other  officers  appointed  by  the  chief  justice  are 
t\\t  filacers  *",  exigcntcr^  and  clerk  of  the  outlawries^ j 
for  proceedings  by  original  writ;  and  the  clerk  of 
the  treasury  '",  and  keeper  of  the  iwits  and  records 
of  the  court,  commonly  called  the  custos  bremum ". 
The  office  of  custos  bre'vium^  as  well  as  that  of  pro- 
thonotary,  has  usually  been  granted  for  the  lives  of 
two  persons,  and  the  survivor  of  them:  and  the 
custos  bre'oiinn  has  annexed  to  his  office,  the  mak- 
ing up  of  records  of  nisi  prius^  except  in  Middlesex ; 
and  appoints  the  clerk  of  the  hiner  and  upper  trea- 
sury, the  clerk  of  the  outer  treasury,  the  bag- bearer, 
and  the  clerks  of  nisi  prius,  for  making  up  the 
above  records.  The  chief  justice  also  appoints  the 
clerk  of  the  errors^  and  clerk  of  nisi  pr ins  for  Mid- 
dlesex, whose  business  it  is  to  transcribe  from  the 
plea-rolls,  the  records  of  7jisi  prius  in  that  county, 
and  to  examine  and  seal  the  same,  and  to  receive 
and  file  the  ^warrants  of  attorney  on  the  plea  side 
of  the  court.  The  three  other  judges  have  the  ap- 
pointment of  the  signer  of  the  bills  of  Middlesex; 
and  each  of  the  judges  appoints  his  own  clerk. 

Besides  the  officers  that  have  been  mentioned, 
there  are   others  who  derive  their  authoritv  more 

immediately 

^  These   officers    are    ap-  and  Trye's  jusjil.  per  tot, 
pointed  to  sign  original  writs,         ^  Trye,  in  jircf. 
and  all  writs  and  process  is-         '"  This   officer   is  required 

suing  thereon,  before  the  ap-  to  appoint  a  person  to  attend 

pearance    of   the    defendant,  in  the  treasiay,  that  the  clerks 

II.  H.    30  Car.  II.  R.  H.  31  may  have  access  to  the  rolls. 

Car.  II.  and   R.  E.  31    Car.  R.  T.  1656.  reg.  2. 
II.  Sec  also  R.  !M.   15  Car.  T.         '■'  ]  Lev.  I.   J  Sid.  74. 
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immediately  from  the  crown,  namely,  the  mar- 
shal °,  the  sealer  of  the  writs,  and  the  chief  usher 
and  crier  of  the  court.  The  office  of  marshal  was 
granted  by  King  James  the  First,  in  the  14th  year 
of  his  reign,  to  Sir  William  Smith  knight,  in  fee; 
and  the  appointment  to  that  office,  as  well  as  of 
the  inferior  officers,  continued  in  the  proprietors 
of  the  inheritance  of  the  prison,  till  the  statute  27 
Geo.  II.  c.  17.  by  which  the  office  was  revested  in 
the  crown;  and  by  that  statute,  the  marshal  has 
the  appointment  of  all  inferior  officers  belonging  to 
his  office,  such  as  the  deputy  marshal,  chaplain, 
clerk  of  the  papers  of  the  King's  Bench  prison,  and 
clerk  of  the  day  rules;  (which  latter  officers,  as  well 
as  the  marshal,  must  be  resident  within  the  prison, 
or  its  rules  *" ; )  three  turnkeys,  and  four  tipstaffs, 
(one  for  each  of  the  judges,)  &.c. 

The  office  of  sealer  of  the  writs  was  granted  by 
King  Charles  the  Second,  in  the  25th  year  of  his 
reign,  to  the  Duke  of  Cleveland,  and  his  heirs  male, 
in  default  of  issue  male  of  Lord  George  Fitzroy;  and 
is  now  vested  in  the  Duke  of  Grafton,  who  exercises 
the  same  by  deputy.  The  seal  office  is  open  from 
eleven  o'clock  in  the  forenoon  till  one  o'clock '',  in 
term  time  as  well  as  vacation,  and  from  four  till 
seven  o'clock  in  the  afternoon,  in  term  time;  in 
vacation,  it  closes  an  hour  sooner  in  the  afternoon : 

And 

o  2  Salk.  439.  3  Salk.  320.       511. 
S.  C.  s  R.  M.  34  G.  Ill 

p  4   T.   R.  716.  5   T.    R. 
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And  the  feast  of  Saint  Barnabas  \  or  the  twenty- 
ninth  of  May%  are  not  hohdays  at  this  cffice;  but 
the  only  allowed  holidays  are  Candlemas^  the  Ascen- 
sion^ and  St.  John  the  Baptist '.  The  chief  usher  and 
crier  of  the  court  holds  his  place  for  two  lives,  by  let- 
ters patent  under  the  great  seal;  and  executes 
the  same  by  two  deputy  ushers,  and  two  deputy 
criers,  who,  according  to  a  late  determination", 
are  considered  as  distinct  and  independent  officers. 
Sheriffs  may  also  to  some  purposes  be  con- 
sidered as  officers  of  the  court;  and  it  is  their 
duty  to  have  deputies  therein,  to  receive  and  re- 
turn writs  and  process ' :  which  deputies  are  re- 
quired to  give  their  personal  attendance  in  West- 
minster-hall, daily  in  term  time'-.  And  for  the 
prevention  and  remedy  of  delays  and  abuses  in  she- 
riffs, under-sheriffs,  bailiffs  of  liberties,  and  their 
deputies,  and  other  bailiffs  of  sheriffs,  &c.  in  the 
execution  of  process  and  writs,  it  is  a  rule  ""^  that 

if 

r2  Blac.  Rep.   1186.   1314.  ed  by  the  proper  officer.  R. 

S7T.R.  336.  T.  1656.  R.  E.    1659.  R.  E. 

t  Id.   ibid.    It  was   former-  15  Car.  II.  reg.  1.  and  see  R. 

ly   usual  to  seal  blank  writs;  M.  13  Car.  II.  R.  H.  25  Car. 

but   an  inconvenience  having  II.   R.    E.    32   Car.    II.   and 

attended  tliis  practice,  it  Avas  R.  T.  4  W.  Sc  M.  reg.  3. 

ordered  that   for  the   future,  "Peak's  Cas.  AV.  Prz.  182. 

no  printed  blanks,    or    other  ^  Stat.    23  Hen.  VI.  c.    9. 

writs,  should  be  sealed,  before  R.  M.   1654.  §  1.  R.  E.    li- 
the same  were  regularly  made  Car.  II.  reg.  4. 

out,    and    filled    up.    R.    3d  ^^  r,  h.  21  Car.  I.  R.  E. 

Apr.   1747.    And   by  several  15  Car.  II.  reg.  4.  and  see  R. 

old  rules  of  court,   no  sign-  E.    23    Car.  I.    and    R.  M. 

able  writs   are  to   be  sealed,  1654.  §  1. 

till  they  have  been  duly  sign-  ^  R.  m.  1 654.  §  2. 
Vol.  T.                    '     F 
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if  any  such  officer  shall  wilfully  delay  the  execution 
or  return  of  any  process  or  execution,  or  shall  take 
or  require  any  undue  fees  for  the  same,  or  shall 
give  notice  to  the  defendant,  thereby  to  frustrate 
the  execution  of  anj^  process  or  writ;  or  having 
levied  mone} ,  shall  detain  it  in  his  hands,  after 
the  return  of  the  writ;  besides  the  ordinary  course 
of  amerciaments,  the  contempt  or  misdemeanor 
appearing,  an  attachment,  information,  commit- 
ment or  fine  shall  be,  as  the  case  requireth;  and 
this  as  well  in  case  of  a  late,  as  the  present  she- 
riff, &.C. 

There  are  other  officers,  who  may  here  be  no- 
ticed, though  they  are  not  properly  officers  of  the 
court.  These  are  the  officers  who  attend  on  the 
trial  of  causes  at  nisi  prius^  in  London  and  Mid- 
dlesex,  consisting  of  the  clerk  of  nisi  prius,  asso- 
ciate and  marshal,  crier,  and  train-bearer,  who 
are  appointed  by  the  chief  justice;  and  the  officers 
belonging  to  the  different  circuits,  namely,  the 
clerk  of  assize,  associate,  clerk  of  arraigns,  clerk 
of  indictments,  judge's  marshal,  crier,  clerk, 
steward  and  tipstaff  >'. 


An  attorney  is  a  person  put  in  the  place,  stead,  or 
turn  of  another,  to  manage  his  law  concerns  ^ ;  and 

before 

y  For    a    more     particular  of  the  house  of  commons,  re- 
account  of  the  officevb  of  the  specthig  courts  of  justice.  26 
court,  their  appointment,  cki-  June  1798. 
ties,  and  fees,  &c.  see  the  re-  ^  3  Blac.  Com.  25.' 
port  of  the  select  committee 
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before  the  statute  Westm.  II.  (13  Edw.  I.)  c.  10. 
the  parties  to  a  suit  could  not  have  appeared  by 
attorney,  without  the  king's  special  warrant,  by 
writ  or  letters  patent ;  but  must  have  attended  the 
court  in  person  ^.  By  the  above  and  other  ancient 
statutes,  a  general  liberty  was  given  to  the  parties, 
of  appearing  and  prosecuting  or  defending  their 
suits  by  attorney ;  in  consequence  whereof  the  in- 
crease of  attomies  was  so  great,  that  several  acts  of 
parliament  were  made  to  regulate  them,  and  to  li- 
mit their  number  ■''.  And  by  the  statute  3  Jac.  I. 
c.  7.  it  was  enacted,  that  *'  none  should  from 
"  thenceforth  be  admitted  attomies,  in  any  of  the 
"  king's  courts  of  record  at  IFestminster,  but  such 
*'  as  had  been  brought  up  in  the  same  courts,  or 
"  otherwise  well  practised  in  soliciting  causes;  and 
"  had  been  found  by  their  dealings,  to  be  skilful 
**  and  of  honest  dispositions."  In  confirmation  of 
this  statute,  a  rule  of  court  was  made,  that  none 
should  be  admitted  an  attorney  of  this  court,  un- 
less he  should  have  served,  by  the  space  of  five 
years,  as  a  clerk  to  some  judge,  serjeant  at  law, 
practising  counsel,  attorney,  clerk,  or  officer  of  one 
of  the  courts  at  Westminster  \  and  were  also,  on 
examination^  found  of  good  ability  and  honesty  for 

such 

a  Co.  Lit.  128.   a.  2  Inst.  Hen.  VI.  c.  7.   See  also  the 

249.  378.    F.   N.  B.   25.    C.  Rules  of  E.   9   Eliz.    M.    15 

Gilb.  C.  P.  32.  Eliz.  and  T.  24  Eliz.  C.  P. 

^  4    Hen.    IV.    c.    18.  33 
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such  employments''.  And  it  was  then  usual,  to 
nominate  twelve  or  nlore  able  practisers  of  the 
court  yearly,  whose  business  it  was  to  examine 
such  persons  as  should  desire  to  be  admitted  attor- 
nies:  which  persons  were  first  to  attend  the  pro- 
thonotar}-,  with  their  proof  of  service,  and  then  to 
repair  to  the  persons  appointed  to  examine  them, 
and  on  being  approved,  were  to  be  presented  to 
them  and  sworn  in,  unless  some  just  exception  were 
made  against  them  '^ 

At  length,  by  the  statute  2  Geo.  II.  c.  23.% 
continued  by  the  12  Geo.  II.  c.  13.  k  3.  and  22 
Geo.  II.  c.  46.  \  2.  and  made  perpetual  by  the  30 
Geo.  II.  c.  19.  ^  75.  it  was  enacted,  that  "  no 
"  person  shall  be  permitted  to  act  as  an  attorney, 
"  or  to  sue  out  any  writ  or  process,  or  to  com- 
"  mence,  carry  on,  or  defend  any  action  or  ac- 
"  tions,  or  any  proceedings,  either  before  or  after 
"  judgment  obtained,  in  the  name  or  names  of 
"  any  other  person  or  persons,  in  his  majesty's 
"  court  of  King's  Bench,  &c.  unless  such  person 
"  shall  have  been  bound,  by  contract  in  writing  ^^ 
"  to  serve  as  a  clerk,  for  and  during  the  space  of 
"  five  years,  to  an  attorney  duly  and  legally  sworn 
''and  admitted  according  to  that  act;  and  that 
''  such  person,  for  and  during  the  said  term  of 
"  five  years,  shall  have  continued  in  such  service; 

"  and 

<:  R.M.  1654..§  1.  f§5. 

'^  Same  Rule,  §  4.  See  also        f  Append.   Chap.    II.  §    1. 
R.  M.  3  Ann. 
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*  and  also  unless  such  person,  after  the  expiration 
'  of  the  said  term  of  five  years,  shall  be  examinedy 
'  swom^  admitted^  and  efirolled,  in  manner  therein 
'  mentioned:  And  that  in  case  any  person  shall 
'  in  his  own  name,  or  in  the  name  of  any  other 
'  person,  sue  out  any  writ  or  process,  &:c.  as  an 
'  attorney  or  solicitor,  for  or  in  expectation  of 
'  any    gain,    fee,  or  reward,    without  being   ad- 

*  mitted  and    enrolled  as  aforesaid,    every    such 
'  person,  for  every  such  offence,  shall  forfeit  and 
'  pay  50/.  to  the  use  of  the  person  who  shall  pro- 
'  secute  him  for  the  said  offence;   and  is  thereby 
'  made  incapable    to    maintain  or    prosecute  any 
'  action  or  suit,  in  any  court  of  law  or  equity,  for 
'  any   fee,  reward,  or  disbursements,  on   account 
'  of  prosecuting,   carrying   on,    or  defending   any 
'  such  action,  suit,  or  proceeding^."    By  subse- 
quent statutes,  it  is    made  penal  for    any   person 
to  act  as  an  attorney  in  the   county  court'',    or  at 
any  general  or  quarter  sessions  of  the  peace  ',  unless 
such  person  shall  have  been  duly  admitted  an  at- 
torney, and  enrolled  as  aforesaid. 

And  for  the  better  preventing  unqualified  per- 
sons from  being  admitted  attornies  and  solicitors, 
and  for  rendering  the  said  act  of  2  Geo.  II.  more 
effectual,  "  every  person  who  shall  be  bound  by 
"  contract  in  writing  to  serve  as  a  clerk  to  any  at- 
* '  torney  or  solicitor,  as  by  the  said  act  is  directed, 

'*  shall 

s  2  Geo.  II.  c.  23.  §  24.  '  22  Geo.  II.  c.  46.  §  12. 

^  12  Geo.  II.  c.  13.  §7. 
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"  shall  within  three  months  next  after  the  date  of 
"  everj'  such  contract,  cause  an  affidavit  to  be 
*'  made  and  duly  sworn,  of  the  actual  execution 
*'  of  every  such  contract,  by  every  such  attorney 
*'  or  solicitor,  and  the  person  so  to  be  bound  to 
"  serve  as  a  clerk  as  aforesaid ;  and  in  every  such  affi- 
'*  davit  shall  be  specified  the  names  of  every  such 
*'  attorney  and  solicitor,  and  of  every  such  pereon 
*'  so  bound,  and  their  places  of  abode  respectively, 
"  togedier  with  the  day  of  the  date  of  such  con- 
*' tract '';  and  every  such  affidavit  shall  be  fledy 
"  within  the  time  aforesaid,  in  the  court  where 
"  the  attorney  or  solicitor  to  whom  eveiy  such 
"  person  respectively  shall  be  bound,  hath  been 
"  enrolled  as  an  attorney  or  solicitor,  with  the 
"  respective  officers  or  their  deputies  therein  men- 
''  tioned,  who  shall  make  and  sign  a  memorandum 
"  or  mark  of  the  day  of  filing  every  such  affidavit, 
"  at  the  back  or  bottom  thereof;  and  no  per- 
"  son  who  shall  become  bound  as  aforesaid  shall 
"  be  admitted  or  enrolled  an  attorney  or  solicitor, 
"  in  any  court  in  the  said  act  mentioned,  before 
"  such  affidavit,  so  marked  by  the  proper  officer, 
"  shall  be  produced,  and  openly  read  in  the 
*'  court  where  such  person  shall  be  admitted  and 
*' enrolled  aii  attorney  or  solicitor'"."  The  officer 
appointed  for  this  purpose,  in  the  court  of  King's 
Bench,  is  the  chief  clerk  of  that  court,  or  his  de- 
puty ; 

t  Append.   Chap.   II.   §  2.         ^  Id.  %  4. 
'  22  Geo.  II.  c.  46.  §  3. 
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puty";  who  is  directed  to  keep  a  book,  wherein 
shall  be  entered  the  substance  of  such  affidavit, 
specifying  the  names  and  places  of  abode  of  every 
such  attorney  or  solicitor,  and  clerk  or  person  bound 
as  aforesaid,  and  of  the  person  making  such  affida- 
vit, with  the  date  of  the  articles  or  contract,  and  the 
days  of  swearing  and  filing  every  such  affidavit  re- 
spectively, for  which  a  tee  of  two  shillings  and  six- 
pence is  allowed  to  be  taken,  and  no  more ".  And 
indemnity  acts  arc  occasionally  passed,  relieving  per- 
sons who  have  neglected  to  file  their  affidavits  with- 
in the  limited  time. 

By  the  revenue  laws,  the  contract  of  service  is 
subject  to  the  stamp  duty  of  seven  shillings;  and 
to  the  duty  of  sixpence  for  every  twenty  shillings  of 
every  sum  of  50/.  or  under,  and  to  the  duty  of 
one  shilling  for  every  twenty  shillings  of  every  sum 
amounting  to  more  than  50/.  which  shall  be  given, 
paid,  contracted,  or  agreed  for,  with  or  in  relation 
to  every  clerk,  and  proportionably  for  greater  or 
lesser  sums;  to  be  paid  by  the  master,  within  two 
months  after  the  execution  of  the  contract  ^.  And 
by  a  late  act  of  parliament  i,  an  additional  stamp 
duty  of  100/.  is  imposed  upon  every  contract  in 
writing,  whereby  any  person  shall  become  bound 
to  serve  as  a  clerk,  in  order  to  his  admission  as  a 
solicitor  or  attorney,  in  any  of  his  m;^jesty's  courts 
at  Westminster^  over  and  above  all  oUiei-  duties  pay- 
able 

"22    Geo.   II.   C.46.  §    5.  p  8  Ann.    c.    9.    §    32.    37. 

"  t<i-%  6.  q  34    Geo.  III.  c.   14.^   1. 
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able  by  law  upon  or  in  respect  of  the  same:  And  it 
is  thereby  enacted,  that  "  no  person,  who  by  any 
such  contract  shall  be  bound  to  serve  as  a  clerk 
as  aforesaid,  shall  be  admitted  to  be  a  solicitor 
or  attorney  in  any  of  the  said  courts,  unless  the 
indenture  or  other  writing  contaming  such  con- 
tract, duly  stamped  according  to  the  directions 
of  the  said  act,  shall  be  enrolled  or  registered 
with  the  proper  officer  to  be  appointed  for  that 
purpose,  in  the  court  wherein  such  person  shall 
propose  to  be  afterwards  admitted  a  solicitor  or 
attorney,  by  virtue  of  his  service  under  such 
contract;  together  with  an  affidavit  of  the  time 
of  the  execution  of  the  contract  by  such  clerk; 
and  in  case  such  indenture  or  other  writing  shall 
not  be  enrolled  or  registered  in  such  court,  with- 
in six  months  next  after  the  execution  thereof, 
together  with  such  affida\dt  of  the  time  of  the 
execution  of  the  contract,  then  the  service  of 
such  clerk  under  such  indenture  or  writing  shall 
be  deemed  to  commence  from  the  time  of  such 
enrolment  or  registr}-  only,  and  not  from  the 
execution  of  such  indenture  or  \\Titing^"  This 
act  of  parliament,  considered  as  a  matter  of  regula- 
tion, will  probably  in  time  be  productive  of  the 
most  beneficial  consequences. 

No  attorney  or  solicitor  is  allowed  to  have  more 
than  two  clerks,  at  one  and  the  same  time  ^ ;  nor 

can 

r  34  Geo.  III.  c.  !4.  §  2.        =  2  Geo.  II.  c.  23.  §  15. 
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can  take,  have,  or  retain  any  clerk,  who  shall  be-^ 
come  bound  by  contract  in  writing;  as  aforesaid, 
after  such  attorney  or  solicitor  shall  have  disconti- 
nued or  left  off,  or  during  such  time  as  he  shall 
not  actually  practise  as,  or  carry  on  the  business  of 
an  attorney  or  solicitor'.  And  by  a  late  rule  of 
court,  "  no  attorney  \^ho  shall  be  retained  or  em- 
*'  ployed  as  a  writer  or  clerk,  by  any  other  attor- 
*'  ney,  shall  during  the  time  of  such  employ,  take 
*'  or  have  any  clerk  under  articles;  and  no  ser- 
"  vice  to  any  such  attorney  under  articles,  dur- 
"  ing  the  time  that  such  attorney  shall  be  so  em- 
"  ployed  by  any  other  attorney,  shall  be  deemed 
"  good  service "":"  which  rule  was  determined  by 
the  court,  to  have  a  retrospective  operation;  it  not 
being  introductive  of  any  new  regulation,  but  con- 
firmatory of  an  old  one''.  And  where  articles  of 
clerkship  appeared  to  hav^e  been  entered  into  col- 
lusively,  between  an  attorney  and  a  person  who 
was  and  continued  to  act  as  a  turnkey  of  the  King's 
Bench  prison,  for  the  purpose  of  securing  the  bu- 
siness of  the  prisoners  to  the  attorney,  the  court 
ordered  them  to  be  cancelled '". 

With  respect  to  the  sermce  in  general,  under  ar- 
tides  of  clerkship,  it  is  enacted,  that  "  every  per- 
*'  son  who  shall  become  bound  by  contract  in 
"  writing  to  serve  any  attorney  or  solicitor,  shall 

"  during 

t22    Geo.   II.  c.   46.   §   7.         v4T.  R.492. 
uR.    T.   31    G.    III.  4  T.         wi  Bur.  291. 

R.379. 

Vol.  I.  G 
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"  during  the  \A^hole  time  and  term  of  service  to  be 
"  specified  in  such  contract,  continue  and  be  ac- 
"  tually  employed  by  such  attorney  or  solicitor,  or 
"  his  or  their  agent  or  agents,  in  the  proper  busi- 
"  ness,  practice,  or  employment  of  an  attorney 
"  or  solicitor '\"  And  it  has  been  holden,  that 
this  requisite  is  not  complied  with,  by  the  clerk's 
serving  part  of  the  time  with  another  attorney, 
though  with  his  master's  consent,  and  the  rest  of 
the  time  with  his  master  • .  Also,  by  the  above 
rule  of  court,  "  no  person  Avho  shall  enter 
"  into  articles  with  an  attorney  or  attornies, 
"  shall  be  at  liberty  to  serve  the  agent  or  agents 
*'  of  such  attorney  or  attornies,  under  such  arti- 
"  cles,  for  a  longer  time  than  one  year  of  his 
"  clerkship;  and  any  such  service  to  an  agent 
'■'■  or  agents  beyond  that  time,  shall  not  be 
"  deemed  good  service  \" 

"  Provided  always,  that  if  any  such  attorney  or 
*'  solicitor,  to  or  with  whom  any  such  person  shall 
"  be  so  bound,  shall  happen  to  die^  before  the  ex- 
"  piration  of  such  term,  or  shall  discontinue  or  leave 
"  off  such  his  practice  as  aforesaid,  or  if  such  con- 
"  tract  shall  by  mutual  consent  of  the  parties  be 
"  cancelled^  or  in  case  such  clerk  shall  be  legally 
"  discharged  by  any  rule  or  order  of  the  court, 
*'  wherein  such  attorney  or  solicitor  shall  practise, 
"  before   the  expiration  of  such  term,  and  such 

"  clerk 

"      X  22   Geo.   II.  c.  46.    §  8.         ^  R.  T.  31  G.  III.  4  T.  R. 

y  7  T.  R.  456,  379. 
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I*  clerk  shall  in  any  of  the  said  cases  be  bound  by 
**  another  contract  or  other  contracts  in  writing  to 
*'  serve,  and  shall  accordingly  serve  in  manner 
"  before- mentioned,  as  clerk  to  any  other  practising 
"  attomev  or  attornies,  solicitor  or  solicitors  re- 
*'  spectively,  during  the  residue  of  the  said  term 
*'  of  five  years,  then  such  service  shall  be  deemed 
**  and  taken  to  be  as  good,  effectual,  and  avail- 
*'  able,  as  if  such  clerk  had  continued  to  serve  as 
*'  a  clerk  for  the  said  term,  to  the  same  person  to 
"  whom  he  was  originally  bound;  so  as  an  affidavit 
"  be  duly  made  and  filed  of  the  execution  of  such 
"  second  or  other  contract  or  contracts,  within 
"  the  time,  and  in  like  manner,  as  is  before  di- 
^'  rected,  concerning  such  original  contract*." 
And  such  second  contracts  are  not  subject  to,  or 
chargeable  with  any  of  the  duties  imposed  by  the 
said  act  of  34  Geo.  III.  c.  14.  ^  8. 

And  to  the  intent  that  better  information  may 
be  obtained,  touching  the  fitness  and  qualifica- 
tions of  persons  applying  to  be  admitted  attornies, 
it  is  ordered,  by  some  late  rules  of  court,  that 
*'  every  person  who  shall  intend  to  apply  for  ad- 
*'  mission  as  an  attorney  in  this  court,  and  who 
*'  shall  not  have  been  admitted  an  attorney  or  soli- 
*'  citor  of  any  other  court,  shall  for  the  space  of 
*'  one  full  tenn,  previous  to  the  term  in  which  he 
"  shall  apply  to  be  admitted,  cause  his  name  and 
"  place  of  abode,   and  also  the    name  or  names, 

"and 

»22  G.  II.  c.  46.  §9. 
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"  and  place  or  places  of  abode  of  the  attorney  or 
"  attornies  to  whom  he  shall  have  been  articled, 
"  written  in  legible  characters,  to  be  affixed  on 
"  the  outside  of  the  court  of  King's  Bench,  in 
"  such  place  as  public  notices  are  usually  affixed 
*'  on'';  and  also  enter,  or  cause  to  be  entered,  in 
"  a  book  to  be  kept  for  that  purpose,  at  each  of 
^'  the  judges'  chambers  of  this  court,  his  name  and 
"  place  of  abode,  and  also  the  name  and  place  of 
"  abode  of  the  attorney  or  attornies  to  whom  he 
"  shall  have  been  articled''." 

And  before  he  can  be  admitted  an  attorney  or 
solicitor,  every  person  who  shall  become  bound  as 
a  clerk  as  aforesaid,  is  required  to  cause  an  affidavit 
of  himself,  or  the  attorney  or  solicitor  to  whom  he 
was  bound,  to  be  duly  made  and  filed  with  the  pro- 
per officer  appointed  for  that  purpose,  (being  in 
this  court  the  chief-clerk  or  his  deputy,)  that  he 
hath  actually  and  really  served,  and  been  employed 
by  such  practising  attorney  or  attornies,  solicitor  or 
solicitors,  to  whom  he  was  bound  as  aforesaid,  or 
his  or  their  agent  or  agents,  during  the  said  whole 
term  of  five  years,  according  to  the  true  intent  and 
meaning  of  the  statute  22  Geo.  II.  c.  46.  §  10^, 
An  affida'vh  is  also  required  to  be  made  by  the  per- 
son to  be  admitted,  of  the  payment  of  the  duty 
imposed  by  the  statute   34  Geo.  III.  c.    14.;  in 

which 

bR.  T.  31  G.  III.  4  T.  R.         CR.T.33G.III.5T.R.368. 

379.  Append.  Chap.   II.  §  3.        f' Append.  Chap.  II.  §  4. 
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which  he  shall  insert  the  sum  paid  in  respect  thereof, 
and  shall  specify  the  name  and  place  of  abode  of 
the  person  or  persons  with  whom  such  contract  of 
service  was  entered  into,  the  time  of  the  execution 
thereof,  and  the  time  of  enrolling  or  registering 
the  same :  and  in  case  such  person  shall  have  been  pre- 
viously admitted  a  solicitor  or  attorney  in  some  other 
court,  shall  also  specify  in  such  affidavit,  the  court 
in  which  he  has  been  so  admitted,  and  the  time  of 
his  admission  therein "" ;  and  shall  cause  the  same  to 
be  dulv  filed  in  the  court  in  which  he  proposes  to  be 
so  admitted  a  solicitor  or  attorney,  with  the  proper 
officer  appointed  for  receiving  and  filing  such 
affidavits;  and  every  such  affidavit  shall  be  produ- 
ced, and  openly  read  in  the  court  in  which  such 
person  shall  be  admitted  a  solicitor  or  attorney, 
before  he  shall  be  enrolled  or  registered  therein  ^ 

The  oath  (or  affirmation^  if  by  a  quaker)  required 
to  be  taken  by  an  attorney  before  admittance,  is 
that  he  will  truly  and  honestly  demean  himself,  in 
the  practice  of  an  attorney,  according  to  the  best 
of  his  knowledge  and  ability^;  besides  which,  he 
is  to  take  the  oaths  of  allegiance  and  supremacy, 
and  to  subscribe  the  declaration  against  popery^; 
or  if  a  Roman  catholic,  the  declaration  and  oath 
prescribed  by  the  statute  31  Geo.  III.  c.  32'.    But 

the 

e  Append.  Chap.  II.   §  5.     Chap.  II.  §6. 
f  34   Geo.    III.    c.    14.  §  3.         h  7  8c  8  W.  III.  c.  24.   13 
s  2  Geo.  II.  c.  23.  §  13.    12  W.  III.  c.  6.  §  3   . 
Geo.  II.  c.  13.  §  8.  Append.        iSeeButl.onCo.Lit.  391  (a). 
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the  judges  of  the  court,  or  one  or  more  of  them, 
before  they  admit  any  person  to  take  the  said  oath 
or  affirmation,  are  to  examine  and  inquire,  by  such 
ways  and  means  as  they  shall  think  proper,  touching 
his  fitness  and  capacity  to  act  as  an  attorney;  and 
if  such  judge  or  judges  respectively  shall  be  thereby 
satisfied,  that  such  person  is  duly  qualified  to  be 
admitted  to  act  as  an  attorney,  then  and  not  other- 
wise, the  said  judge  or  judges  are  to  administer  in 
open  court  to  such  person,  the  said  oath  or  affirma- 
tion; and  after  such  oath  or  affirmation,  to  cause 
him  to  be  admitted  an  attorney,  and  his  name  to  be 
enrolled  as  an  attorney  in  such  court,  without  any 
fee  or  reward,  other  than  one  shilling  for  adminis- 
tering the  oath  or  affirmation;  which  admission 
shall  be  written  on  paixhment,  in  the  English 
tongue,  in  a  common  legible  hand,  and  signed  by 
such  judge  or  judges  respectively,  whereon  the 
lawful  stamps  shall  be  first  impressed,  and  shall  be 
delivered  to  the  person  so  admitted  ^  These  stamps 
at  present  amount  to  8/.  And  in  this  court,  the 
chicfrclerk  or  his  deputy  is  required,  without  fee 
or  reward,  to  e7irol  the  name  of  every  person  who 
shall  be  admitted  an  attorney  therein,  and  the  time 
when  admitted,  in  an  alphabetical  order,  in  a  roll 
or  book  to  be  provided  and  kept  for  that  purpose, 
in  the  King's  Bench  office;  to  which  roll  or  book 
all  persons  may  have  free  access,  without  fee  or 
reward '.  And  of  so  high  an  authority  is  this  roll, 

that 

''2  Geo.  II.  c.  23.  §6.  '/rf.^lS. 
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that  if  an  exemplification  of  it  be  annexed  to  a  plea 
of  privilege,  the  plaintiff  must  reply  mil  tiel  record, 
and  cannot  otherwise  try  the  fact  of  the  defendant's 
being  an  attorney  "\ 

The  habitations  however,  of  many  attornies, 
practising  in  this  court,  resident  in  and  near  the 
cities  of  London  and  Westminster^  being  often  very 
difficult  to  be  found ;  whereby  it  was  impracticable 
duly  to  serve  them  with  notices,  summonses,  or- 
ders, and  rules,  to  the  great  delay  of  the  proceed- 
ings in  this  court;  a  rule  was  made  in  Hilary  term, 
8  Geo.  III.  that  the  master  should  forthwith  cause 
to  be  prepared  a  proper  alphabetical  book,  for  the 
purposes  after- mentioned;  and  that  the  same  should 
be  publicly  kept  at  the  master's  office  in  the  King's 
Bench  Walks,  to  be  there  inspected  by  any  attor- 
ney or  his  clerk,  without  fee  or  reward;  and  that 
every  attorney  practising  in  this  court,  and  residing 
in  London  and  Westminster,  or  within  ten  miles  of 
the  same,  should,  before  the  first  day  of  the  then 
next  term,  enter  in  such  book,  in  alphabetical  or- 
der, his  name  and  place  of  abode,  or  some  other 
proper  place  within  the  cities  of  London  and  PFest- 
minster,  where  he  might  be  served  with  such  no- 
tices, summonses,  orders  and  rules:  And  it  is 
thereby  required,  "  that  every  attorney  afterwards 
"to  be  admitted,  and  practising  and  residing  as 
"  aforesaid,  shall  upon  his  admission  make  the  like 

"  entry 

ml  Ld.  Raym.  335.  7  Mod.  305.  2  Lcl  Raym.  1 172, 
Mod.    106.    2    Salk.    545.    6      1  Str.  76.  532. 
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''  entry;  and  that  as  often  as  any  such  attorney 
"  shall  chraige  his  place  of  abode,  or  the  place 
*'  where  he  may  be  so  served  with  notices,  sum- 
"  menses,  orders  and  rules,  he  shall  make  the 
"  like  entry  thereof  in  the  said  book ;  and  that  all 
"  notices,  summonses,  orders  and  rules,  which 
*'  do  not  require  a  personal  service,  shall  be  deemed 
"  sufficiently  served  on  such  attorney,  if  a  copy  there- 
"  of  shall  be  left  at  the  place  lastly  entered  in  such 
"  book,  with  any  person  resident  at  or  belonging  to 
*'  such  place;  and  if  imy  such  attorney  shall  ne- 
"  gleet  to  make  such  entiy,  that  then  the  fixing  up 
"  of  any  notice,  or  the  copy  of  any  summons, 
"  order  or  rule,  for  such  attorney,  in  the  said 
"  master's  office,  shall  be  deemed  a  sufficient  ser- 
"  vice,  unless  the  matter  be  such  as  shall  require  a 
"  personal  service."  In  conformity  to  this  rule, 
it  is  usual  for  practisers,  who  live  remote  from  the 
inns  of  court  or  chancery,  to  add  to  the  place  of 
their  abode,  the  name  and  place  of  abode  of  some 
other  person,  where  and  with  whom  notices,  sum- 
monses, orders,  rules  and  other  proceedings  that 
do  not  require  personal  service,  may  be  left  for 
them,  near  to  such  inns  ':  But  when  the  name  and 
place  of  abode  of  the  attorney  are  entered,  then 
service  at  that  place  is  the  proper  service  °.  And  it 
is  a  rule,  that  no  rules,  orders  or  notices,  in  any 
cause  or  matter  depending  in  this  court,  siiall  be 
served,  or  any  proceedings  or  pleadings  delivered 
or  served,  later   than   ten  o'clock    at   night;    and 

that 

n  Imp.  K.  B.  64,  5.  o  Lofft,  357. 
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that  any  service  or  delivery  thereof  after  that  hour 
shall  be  null  and  void ''. 

The  only  remaining  circumstance  necessary  for 
enabling  an  attorney  to  practise,  is  his  taking  out 
a  certificate;  as  to  which  it  is  enacted  by  the  statute 
25  Geo.  III.  c.  80^.  that  "every  attorney,  &c. 
admitted  and  enrolled  in  any  of  his  majesty's 
'  courts  at  Westminster^  or  in  any  other  court  hold- 
ing pleas  where  the  debt  or  damage  shall  amount 
"  to  40^.  or  more,  shall  previous  to  his  commenc- 
*'  ing  or  defending  any  suit  or  prosecution,  take 
'•'■  out  annually  a  certificate  of  such  his  admission 
"and  enrolment:  for  which,  if  he  shall  reside  in 
"  any  of  the  inns  of  court,  or  in  the  cities  of  Lon- 
"  don  or  Westminster^  the  borough  of  Soiithnvarky 
"  the  parish  of  St.  Pancras  or  St.  Mary  le  hone^  or 
"  within  the  bills  of  mortality,  &:c.  there  shall  be 
"  charged  a  stamp-duty  oi  fiiie  pounds;  or  if  he 
"  shall  reside  in  any  other  part  of  Great  Britain, 
"  there  shall  be  charged  a  stamp-duty  of  three 
"  pounds  "^i  Which  certificate  shall  be  renewed,  at 
*'  least  ten  days  previous  to  the  expiration  of  the 
"  time  for  which  it  was  granted,  and  so  yearly 
"  and  every  year,  so  long  as  such  attorney,  &c. 
''  shall  continue  to  practise'." 

"  And  that  every  person  who  shall  in  his  own 
''  name,  or  in  the  name  of  any  other  person  or 

"  persons. 
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persons,  sue  out  any  \vrit  or  process,  or  com- 
mence, prosecute,  carry  on,  or  defend  any 
action  or  suit,  or  any  proceedings  as  an  attor- 
ney, &c.  in  any  of  the  courts  aforesaid,  for 
or  in  expectation  of  any  gain,  fee,  or  reward, 
without  having  obtained  such  certificate,  in  such 
manner  as  in  the  said  act  is  directed,  or  shall 
deliver  in  to  the  respective  officers  appointed  by 
that  act,  any  false  or  fictitious  place  of  residence, 
with  intent  to  evade  the  payment  of  the  higher 
duties  by  that  act  imposed,  shall  for  every  such 
offence,  forfeit  and  pay  the  sum  of  50/.  and  be 
made  incapnble  to  maintain  or  prosecute  any 
action  or  suit,  for  the  recovery  of  his  fees,  See. 
in  any  court  of  law  or  equity."*  This  statute 
has  been  held  not  to  extend  to  the  county  court, 
though  an  attorney  prosecute  a  suit  there,  by  ^'irtue 
of  a  writ  o^jiisticies^  for  more  than  40^. '. 

And  it  is  by  the  same  act  declared  to  be  law- 
ful, for  any  person  having  duly  obtained  a  certifi- 
cate,  in  the  manner  therein  directed,  to  sue  out 
any  WTit,  &c.  in  the  name,  and  by  and  M'ith  the 
consent  of  an}'  other  attorney,  &.c.  in  writing  first 
had  and  obtained,  and  signed  by  him,  in  like  man- 
ner as  he  might  have  lawfully  done  before  the 
making  of  that  act;  provided  that  such  attorney, 
&c.  in  whose  name  such  proceedings  shall  be  insti- 
tuted, commenced,  or  caiTied  on,  shall  also  have 
first  duly  obtained  a  certificate,  out   of  the  court 

^^'herein 

*  And    see  the    statute  37     East,  569. 
Geo.  III.  c.  90.  §  30.  4  Esp.  t  6  T.  R.  653 
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wherein  he  is  sworn,  admitted,  and  enrolled  in 
manner  aforesaid;  or  in  default  thereof,  every  such 
attorney,  ^i.c.  shall  be  subject  and  liable  to  the  like 
pains,  penalties,  forfeitures,  and  incapacities,  as 
any  other  attorney,  &:c.  is  by  that  act  made  subject 
and  liable  to ".  And  it  is  also  declared  to  be  lawful, 
for  any  person  duly  sworn,  admitted  and  enrolled 
an  attorney,  &cc.  in  any  two  or  more  of  the  said 
courts  respectively,  under  a  proper  certificate  ob- 
tained from  either  of  the  said  courts,  in  such  manner 
as  in  the  said  act  is  directed,  to  commence,  carry 
on,  prosecute,  solicit,  or  defend  any  action  or 
suit,  or  any  proceedings,  in  any  of  the  said  other 
courts,  in  which  he  is  so  sworn,  admitted,  or  en- 
rolled, although  such  certificate  shall  or  may  not 
have  issued  from  such  other  court "". 

By  a  subsequent  statute  ',  the  certificate  is  to  be 
taken  out  annually,  between  JVoveniber  the  first  and 
the  end  of  Michaelmas  term:  and  it  is  thereby 
enacted,  that  "  every  person  admitted,  sworn  and 
*'  enrolled  in  any  of  the  said  courts  as  aforesaid, 
"  who  shall  neglect  to  obtain  his  certificate  thereof, 
"  in  the  manner  before  directed,  for  the  space  of  one 
**  whole  year,  shall  from  thenceforth  be  incapable 
*'  of  practising  in  his  own  name,  or  in  the  name  of 
"  any  other  person,  in  any  of  the  said  courts,  by 
"  virtue  of  such  admission,  entry  and  enrolment 
"  and  the  admission,  entry  and  enrolment  of  such 

"  person 

"  25   Geo.   III.  c.  80.  §   8.         «'  37  Geo.  III.  c.  90.  §  26. 
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*'  person  in  any  of  the  said  courts,  shall  be  from 
"  thenceforth  null  and  void.  Provided  always, 
"  that  nothing  therein  before  contained,  shall  be 
' '  construed  to  prevent  any  of  the  said  courts  from 
"  readmitting-  any  such  person,  on  payment  to  the 
"  commissioners  of  the  duty  accrued  since  the  ex- 
"  piration  of  the  last  certificate  obtained  by  such 
"  person,  and  such  further  sum  of  money  by  way 
"  of  penalty,  as  the  said  court  shall  think  fit  to 
"order  and  direct ''."  Acts  of  indemnity  however 
are  occasionally  passed,  to  relieve  attornies  who 
have  neglected  to  take  out  their  certificates  in  due 
time  •'. 

A  person  having  been  sworn,  admitted,  and  en- 
rolled as  an  attorney  at  /a-iu,  may  be  sworn,  ad- 
mitted, and  enrolled  as  a  solicitor  in  equity  ^^  and 
"Dice  versa  \  without  being  subject  to  the  payment 
of  the  stamp-duty  imposed  by  the  statute  34  Geo. 
III.  c.  14  ^  And  an  attorney  in  any  of  his  majesty's 
courts  of  record  at  Westminster^  is  capable  of  being 
admitted  to  practise  as  an  attorney  in  any  inferior 
court  of  record,  provided  he  be  in  all  other  respects 
capable  and  qualified  to  be  admitted  an  attorney, 
according  to  the  usuage  and  custom  of  such  inferior 
courts  It  is  also  declared  to  be  lawful,  for  any 
j^erson  who  shall  be  sworn,  admitted,  and  enrolled 

to 

'^  37  Geo.  III.  c.  90.  §  31.  ^  2  Geo.  II.  c.  23.  §  20. 

y  See  the  statutes  37  Geo.  »  22  Geo.  II.  c.46.  §  15. 

III.  c.  93.  39  S:  40  Geo.  III.  •>  §  5,  6,  7. 

c.  72.  ^  6  Geo.  II.  c.  27.  §2. 
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to  be  an  attorney,  in  any  of  his  majesty's  courts  of 
record  at  Westminster,  &c.  by  and  with  the  con- 
sent and  permission  of  any  attorney,  in  any  of  the 
said  other  courts  of  record,  &.c.  such  consent  being 
in  writing,  signed  by  such  attorney,  and  in  the 
name  of  such  attorney,  to  sue  out  any  writ  or  pro- 
cess, or  to  commence,  carry  on,  prosecute,  or  de- 
fend any  action  or  actions,  or  any  other  proceedings 
in  such  court,  notwithstanding  such  person  is  not 
sworn  or  admitted  to  be  an  attorney  of  such  court  ^. 
And  a  demand  of  costs  by  the  acting  attorney  is 
good,  although  he  act  in  the  name  of  another  at- 
torney ®. 

But  "  if  any  person,  who  shall  be  a  sworn  attor- 
"  ney  of  any  of  the  courts  of  law  aforesaid,  shall 
"  knowingly  and  willingly  permit  or  suffer  any 
"  other  person  or  persons  to  sue  out  any  writ  or 
"  process,  or  to  commence,  prosecute,  follow,  or 
"  defend  any  action  or  actions,  or  other  proceed- 
*'  ings,  in  his  name,  not  being  a  sworn  attorney  of 
"  one  of  the  said  other  courts  of  law,  or  a  sw^orn 
"  solicitor  of  the  court  of  chancery,  or  other  court 
"  of  equity,  and  shall  be  thereof  lawfully  con- 
"  victed,  every  person  so  convicted  shall,  from 
"  the  time  of  such  conviction,  be  disabled  and 
"  made  incapable  to  act  as  an  attorney,  in  any  of 
"  the  courts  of  law  aforesaid;  and  the  admittance 
"  of  such  person  to  be  an  attorney  of  any  of  the 

"  said 

'I  2  Geo.  II.  c.  23.  §  10.  e  Say.  Rep.  95 
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said  courts  of  law,  shall  from  thencefortli  cease 
and  be  void  ^"  And  by  a  subsequent  act  ^,  "if 
any  sworn  attorney  or  solicitor  shall  act  as  a^ent 
for  any  person  or  persons  not  dui)  qualified  to 
act  as  an  attorney  or  solicitor,  or  permit  or  suffer 
his  name  to  be  any-v\'ays  made  use  of,  upon  the 
account,  or  for  the  profit  of  any  unqualified  per- 
son or  persons,  or  send  any  process  to  such  un- 
qualified person  or  persons,  thereby  to  enable 
him  or  them  to  appear,  act,  or  practise  in  any 
respect  as  an  attorney  or  solicitor,  knov\ing  him 
not  to  be  duly  qualified  as  aforesaid,  and  com- 
plaint shall  be  made  thereof  in  a  summaiy  way, 
to  the  court  from  whence  any  such  process  did 
issue,  and  proof  made  thereof  upon  oath,  to  the 
satisfaction  of  the  court,  that  such  sworn  attor- 
ney or  solicitor  hath  offended  therein  as  aforesaid, 
then  every  such  attorney  or  solicitor  so  offending 
shall  be  struck  off  the  roll,  and  for  ever  after 
disabled  from  practising-  as  an  attorney  or  solici- 
tor; and  in  that  case,  and  upon  such  complaint 
and  proof  made  as  aforesaid,  it  shall  and  may  be 
lavvful  to  and  for  the  said  court  to  commit  sucli 
unqualified  person,  so  acting  and  practising  as 
aforesaid,  to  the  prison  of  the  said  court,  for  any 

"  time 

f  2  Geo.  II.  c.  23.  §  10.  their     practice,     for      misde- 

E  22   Geo.  II.  c.  46.  §   11.  meanors,  are  not  after  certi- 

See  •ilso  the  statute  3  Jac.  I.  ficate  to  be  admitted   to  prac- 

e.  7.  §  2.  and  R.  M.    1654.  §  tise  in  another  covirt,  it  beinsj 

1.  by    which    rule     attornies  contrary  to  the    intent  of  the 

dismissed  bv  one  court  from  law. 
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"  time  not  exceeding  one  year."  Where  an  at- 
torney's name  was  set  to  process,  without  his  au- 
thority, the  court  ordered  the  proceedings  to  be  set 
aside,  and  granted  an  attachment  against  the  plain- 
tiff's attorney ''.  So  where  judgment  was  entered 
up  by  an  attorney's  clerk,  in  the  name,  but  without 
the  knowledge  or  consent  of  a  regular  attorney,  it 
was  ordered  to  be  set  aside  '. 

Attomies  residing  in  the  country  frequently  em- 
ploy agents  in  town,  to  prosecute  and  defend  suits; 
and  on  the  other  hand,  attornies  in  town  sometimes 
employ  agents  in  the  country,  to  superintend  the 
execution  of  writs,  &c.  Where  country  attomies 
are  concerned  as  principals^  declarations,  pleas,  and 
other  proceedings  should  not  be  delivered  and  car- 
ried on  in  the  country,  but  by  the  agents  in  town  to 
whom  all  notices  in  the  cause  should  likewise  be 
given.  2  T.  R.  711.  3  East,  569.  And  if  the  agent  of^ 
the  plaintiff's  attorney  give  the  agent  for  the  defendant 
time  to  plead,  the  country  attorney  cannot  sign  judg- 
ment, till  that  time  be  expired;  nor  can  judgment  be 
signed  in  the  common  pleas,  if  an  appearance  be 
entered  in  the  name  of  the  agent  to  the  defendant's 
attorney,  though  the  plea  be  delivered  in  the  name 
of  the  latter.  3  Bos.  and  Pul.  111.  Notice  of  trial 
or  inquiry  must  be  given  in  town,  but  a  counter- 
mand may  be  given  in  the  country ''.  Payment  to 
the  attorney  is  payment  to  the  principal';  but  it 
is  otherwise  of  payment  to  an  agent,  employed  by 
the  plaintiff's  attorney  '". 

The  principal  duties  of  an  attorney  or  agent  are 
<:are,  skill,  and  integrity.   And  if  he  be  not  defi- 
cient 

h  1  Bur.  20.  1  1  W.AC.  Rep.  8. 

■'  5  Bur.  2660.  m  Doue.  623,  4. 
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cient  in  any  of  these  essential  requisites,  he  is  not 
responsible  for  any  error  or  mistake,  arising  in  the 
exercise  of  his  profession.  To  use  the  words  of  Lord 
Mansfield^  in  the  case  of  Pitt  v.  Talden'',  "that 
part  of  the  profession  which  is  carried  on  by  attor- 
nies  is  liberal  and  reputable,  as  well  as  useful  to  the 
public,  when  they  conduct  themselves  with  honour 
and  integrity;  and  they  ought  to  be  protected, 
where  they  act  to  the  best  of  their  skill  and  know- 
ledge:  but  every  man  is  liable  to  error;  and  his 
lordship  added,  he  should  be  very  sony,  that  it 
should  be  taken  for  granted,  that  an  attorney  is 
answerable  for  every  error  or  mistake,  and  liable  to 
be  punished  for  it,  by  being  charged  with  the  debt 
sued  for.  A  counsel  may  mistake,  as  well  as  an 
attorney ;  yet  no  one  will  say,  that  a  counsel  \vho 
has  been  mistaken,  shall  be  charged  with  the  debt. 
The  advice  of  a  counsel  is  indeed  honorary,  and  he 
does  not  demand  a  fee  for  it:  the  attorney  may 
demand  a  compensation ;  but  neither  of  them  ought 
to  be  charged  with  the  debt  for  a  mistake.  Not 
only  counsel,  but  judges  may  differ,  or  doubt,  or 
take  time  to  consider:  therefore  an  attorney  ought 
not  to  be  liable,  in  cases  of  reasonable  doubt." 
But  in  ordinary  cases,  if  an  attorney  be  deficient 
in  skill  or  care,  by  which  a  loss  arises  to  his  client, 
he  is  liable  to  a  special  action  on  the  case  for  da- 
mages".   It  is  not  usual,  however,  for  the  court 

to 

f^  4  Bur.  2061.  «2Wils.  325. 


OF  ATTORNIES.  57 

tD  interfere  in  a  summary  way,  on  account  of  neg- 
ligence or  unskilfulness  '\  except  it  be  very  gross  ^j 
or  for  the  misconduct  of  an  attorney,  independently 
of  his  profession. 

It  was  formerly  the  duty  of  attornies  to  appear 
personally  in  court,  on  or  before  the  fourteenth 
day  of  Michaelmas  term,  and  on  or  before  the  se- 
venth day  of  every  other  term ' :  and  they  are  re- 
quired, when  called  upon,  to  attend  the  court  on 
motions  %  the  judges  on  summonses,  and  the  master 
on  appointments  ^  And  on  every  appointment  to 
be  made  by  the  master,  the  party  on  whom  the 
same  shall  be  served,  shall  attend  such  appointment, 
without  waiting  for  a  second;  or  in  default  thereof, 
the  master  shall  proceed  ex  parte  on  the  first  ap- 
pointment ".  But  it  is  a  rule,  that  no  attorney  or 
other  person  shall  be  summoned  to  attend  any 
justice  of  this  court,  nor  any  matters  be  transacted 
before  such  justice  at  his  chambers,  or  elsewhere 
out  of  court,  during  the  sitting  of  the  court  at 
Westmmster ;  and  all  orders  and  other  transactions  so 
to  be  made  by  such  justice  shall  be  vacated  ^. 

Where  writings  come  to  an  attorney's  hands,  in 
the  way  of  his  business  as  an  attorney,  the  court  on 
motion  will  make  a  rule  upon  him,  to  deliver  them 

back 

P  4  Bur.  2060.  t  R.  H.  15  Car.  II. 

1  Say.  Rep.  50.  169.  u  R.   H.    32  G.   III.  4  T. 

'  R.  M.    1654.  §  1.  R.    T.  R.  580. 

14  Car.  II.  V  R.  M.  1 1  G.  I.  St  9«e  R, 

*  R.  E.    1656.    R.  E.    14  T,  HCar.  IL 
Car.  II. 

Vol.  I.  I 


58  OF  THE  DUTIES 

back  to  the  party  '%  on  payment  of  M'^hat  is  due  to 
him  ;  and  particularly,  v^  hen  he  has  given  an  un- 
dertaking to  redeliver  them  .  But  where  they  come 
to  his  hands  in  any  other  manner,  it  was  formerly 
held,  that  the  party  must  resort  to  his  action  ^.  In 
a  late  case  ho^vever  it  \vas  determined,  that  the 
court  under  circumstances  will  entertain  a  summary 
jurisdiction  over  an  attome)',  in  obliging  him  to 
deliver  up  deeds,  &c.  on  satisfaction  of  his  lien; 
though  they  came  to  his  hands  as  steward  of  a 
court,  and  receiver  of  rents  ^:  And  if  a  third  person 
appear  to  be  interested  in  the  deeds,  &.c.  the  court 
will  take  a  security,  from  the  person  to  whom  they 
are  delivered,  to  produce  them  on  demand,  for 
the  inspection  of  such  third  person ''.  The  court 
in  some  instances,  will  order  an  attorney  to  pay 
costs  to  his  own  client  for  neglect"'.,  or  to  the  oppo- 
site party,  for  'vexatious  and  improper  conduct  '^. 
And  if  a  rule  be  made  upon  an  attorney,  for  the 
delivery  of  writings,  or  payment  of  costs,  &c.  and 
it  be  not  obeyed,  the  court  Avill  enforce  it  by  at- 
tachment;  which  is  also  the  regular  mode  of  pro- 
ceeding against  an  attorney,  for  the  non-perfonu- 
ance  of  his  undertaking  to  put  in  bail  ^,  &c. 

Where 

"  1  Salk.  87.  ^  Id.  ibid. 

^  Say.  Rep.  125.  but  see    1         ^  Say.  Rep.  50.  172. 

Sir.  547.  '1  2  Bur.  654.  aiid  see  Hul. 

y  1  Str.   621.  8  Mod-    339.     Costs,  482,  &c. 

S.  C.  "^  R.  M.  1654.  §  10.  6  Mod 

^  1  Salk.  87.  52.  86.  1  T.  R.  422.  and  see 

^  3  T.  R.  275.  Cowp.  845. 


OF  ATTORNIES.  59 

Where  an  attorney  is  charged  by  affidavit  \vith 
any  fraud  or  malpractice  in  his  profession,  contraiy 
to  the  obvious  rules  of  justice  and  common  ho- 
nesty, the  court  on  motion  will  order  him  to  an- 
swer the  matters  of  the  affidavit;  and  in  general  if 
he  positively  deny  the  malpractices  imputed  to  him, 
they  will  dismiss  the  complaint;  but  otherwise  they 
will  grant  an  attachment:  And  in  a  late  case, 
where  an  attorney  required  to  answer  the  matters 
of  an  affidavit,  swore  in  his  exculpation  to  an  in- 
credible story,  the  court  granted  an  attachment 
against  him,  though  he  positively  denied  the  mal- 
practices with  which  he  was  charged  ^. 

The  party  being  taken  on  the  attachment,  either 
remains  in  custody,  or  puts  in  bail  before  a  judge, 
(for  lie  is  not  bailable  by  the  sheriffs, )  to  answer  inter- 
rogatories, to  be  exhibited  against  him  in  the  crown 
office";  which  inteiTogatories  must  be  signed  by 
counsel ':  and  after  being  examined  thereon  by  the 
master,  if  he  be  reported  in  contempt,  the  court 
will  pass  judgment  upon  him,  of  fine  ''  or  imprison- 
ment, according  to  the  circumstances  of  the  case; 
but  if  the  report  be  in  his  favour,  they  will  order 
him  to  be  discharged,  or  his  recognisance  to  be  va- 
cated'. And  by  a  late  rule  of  court'",  if  judg- 
ment 

f6T.  R.  701.  *R.  M.  34   G.   III.   5  T. 

K  1  Str.  479.  R.  474. 

^  7  Mod.  31.  6    Mod.  43.  ^  i  Wils.  22. 

1  Str.  444.  I  Wils.  m.  3  Bur.  '  3  Bur.  1257. 

1257.  4  Bur.  2106.    2129.  5  ■"  R.   H.   34  G.  IFI.   5   T. 

T.  R.  362.  R.  547.  723. 
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ment  be  not  given  the  same  term,  the  name  of  the 
cause  shall  be  inserted  in  the  list  of  motions,  ap- 
pointed to  come  on  peremptorily  in  the  ensuing 
term,  in  order  that  the  court  may  be  informed 
what  shall  have  been  done  in  prosecution  of  the 
attachment. 

If  an  attoiTiey  has  been  fraudulently  admitted ", 
or  his  misconduct  has  been  very  gross,  or  if  he  has 
been  convicted  of  felony  °,  or  other  offence  Avhich 
renders  him  unfit  to  be  continued  an  attorney,  the 
court  will  order  him  to  be  struck  off  the  roll :  and 
if  an  attorney  has  been  convicted  of  forgery  or  per- 
jury,  he  is  liable  to  be  transported  p.  But  striking 
an  attorney  off  the  roll  is  not  always  understood  to 
be  a  perpetual  disability ;  for  the  court  have  in  some 
instances  permitted  him  to  be  restored,  considering 
the  punishment  in  the  light  of  a  suspension  only ''. 
An  attorney  may  also  be  struck  off  the  roll  at  his 
own  instance,  as  for  the  purpose  of  being  called  to 
the  bar,  Sec.  And  if  he  be  afterwards  desirous  of 
being  restored,  he  must,  if  called  to  the  bar,  first 
apply  to  the  inn  of  court  where  he  was  called,  to  be 
disbarred '^;  and  the  court  will  make  him  consent  to 
take  no  advantage  of  his  privilege,  in  any  action 
then  depending '. 

CHAP« 
n  2  Blac.  Rep.  991.  q  1  Blac.  Rep.  222. 

o  Cowp.  829.  r  Don;'.    114. 

p  Stat.  12  Geo:  I.  c.  29.  §  4.        ^  id.  Barnes,  42-, 
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CHAPTER  III. 

O/theMEAHs  o/CoMMEN cii^ G personal AcTioiJ s 
in  this  Court;  of  the  Prosecution  and  De- 
fence of  them  in  Person,  or  by  Attorney, 
t^c;  and  of  some  Things  necessary  to  be  done 
PREVIOUS  to  their  Commencement. 

npHE  means  of    commencing  personal  Actions 
"^    in  this  Court,  conformably  to  its  jurisdiction, 


are- 


I.  By  Bill  oFMiddlesex  or  Latitat. 
II.  By  Original  Writ. 

III.  By   Attachment  of  Privilege,  at  the 

suit  of  Attornies  and  Officers  of  the  Court. 

IV.  By  Bill,  which  is  three -fold; 

1.  Against  Members  of  the   House  of  Com- 

mons. 

2.  Against  Attornies  and  Officers  of  the  Court. 

3.  Against  Prisoners^  in  the  actual  or  supposed 

custody  of  the  Marshal*. 

In 


a  In  the  Common  Pleaa^  the 
means  of  commencing  per- 
sonal actions  are  first,  by  ori- 
ginal  writ,  issuing  out  of 
Chancery;  which  is  either  a 
sfircial  original,  adapted  to 
the  nature  of  the  action,  or 
a  common  original  in  trespass 
giiare  clausum  f regit :  the  for- 
mer, though  it  may  be  had  in 
any  case,  is  only  necessary  in 
the  first  instance  againstPffrs, 


Cor/iorations.,  and  Hundredora ; 
the  latter  not  requirinir  per- 
sonal service,  is  sometimes 
used,  where  the  defendant  has 
property,  which  may  be  ta- 
ken on  a  distringas,  but  keeps 
out  of  the  way,  so  that  he 
cannot  be  arrested,  or  perso- 
nally served  with  process: 
Secondly,  by  ca/iias  quare  clau- 
sum fngit,  founded  on  a  sup- 
posed original,  which  is  the 
common 
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In  the  prosecution  and  defence  of  personal  ac- 
tions, the  parties  must  appear  m  person  or  by  attor- 
ney;  or,  in  case  of  infancy,  by  prochein  amy  or 
guardian.  At 

against  fiecra  and  members  of 
the  house  of  commons:  On 
this  writ  the  defendant  is  sum- 
moned, and  if  he  do  not  appear, 
the  next  process  is  a  distringas, 
and  after  that,  if  necessary, 
analias,  filuries,  or  testatwn  dis- 
tringas: Secondly,  by  guo  7ni- 
nus  ca/iias,  which  answers  to 
the  bill  of  Middlesex  or  Z,a- 
titat  in  the  King's  Bench, 
and  cafiias  quare  clausumf regit 
in  the  Common  Pleas:  Third- 
ly, by  subjioena^  which  is  a  pro- 
cess directed  to  the  defendant, 
and  not  to  the  sheriff,  and 
does  not  require  personal  ser- 
vice: this  proaess  is  analo- 
gous to  the  subliatna  in  Chan- 
cery, or  on  the  equity  side  of 
the  Exchequer;  and  if  the  de- 
fendant do  not  appear  with- 
in four  days  after  the  return 
of  it,  an  affidavit  is  made  of 
the  service,  upon  which  there 
issues  an  attachment,  and  af- 
ter that,  if  necessary,  an  aUas 
ov  filuries  attachment,  with  a 
clause  of  proclamation;  and 
if  he  still  make  default,  a 
commisfiion  of  rebellion  issues, 
for  taking  him  into  cus- 
tody l)y  a  Serjeant  at  arms: 
Fourthly,  by  cajiias  of{irivilege, 
at  the  suit  of  attornicfi  and  c#- 
c<-r.9  of  the  court :  Lastly,  by 
/;///,  against  attornies,  officers 
and  Jirisoi7crs. 


common  mode  of  commenc- 
ing actions  in  this  Court, 
and  answers  to  the  bill  of 
Middlesex  or  Latitat  in  the 
King's  Bench:  Thirdly,  by 
attachment  of  firivilege,  at  the 
suit  of  attomies  and  officers  of 
the  court:  Fourthly,  by  bill, 
which  is  two-foid;  first,  a- 
gainst  attomies  and  officers; 
and  secondly,  against  members 
of  the  house  of  commons. 
2  Ld.  Raym.  1 442 .  per  Strange, 
arg.  and  see  the  case  of  Daw- 
kins  V.  Bur  ridge,  id.  ibid. 
2  Str.  734.  S.  C.  It  has  been 
said,  that  if  a  man  be  in  the 
I^ieet,  a  plaintiff  may  have  a 
Az7/ofdebt  against  him,  in  the 
same  manner  as  he  can  in  the 
King's  Bench,  against  a  man 
in  the  custody  of  the  marshal. 
Fitz.  Abr.  Bill,  18.  3  H.  6. 
26.  though  Fitzherbert  adds 
that  it  was  not  usual.  See  3 
Bos.  and  Pul.  12  («).  For 
the  mode  of  commencing 
actions  in  the  Common  Pleas, 
against  prisoners  in  the  Fleet, 
see  the  stat.  13  Car.  II.  stat.  2. 
c.  2.  §  5.  and  8  Sc  9  W.  III. 
c.  27. §  13. 

In  the  Exchequer,  the  means 
of  commencing  personal  acti- 
ons are  first,  by  -venire  facias 
ad  rcf/iondrndum,  which  is 
in  nature  of  an  original 
writ;  and   is  the  process  used 
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At  common  law,  the  plaintiff  and  defendant 
must,  in  general,  have  appeared  in  person;  and 
could  not  have  appeared  by  attorney^  without  the 
king's  special  warrant,  by  writ  or  letters  patent^. 
But  a  corporation  aggregate,  not  being  capable  of  a 
personal  appearance,  could  only  have  appeared  by 
attorney^  appointed  under  their  common  seal "".  And 
now,  by  the  statute  of  Wcstm.  2.  (13  Edw.  I.)  c. 
10.  a  general  liberty  is  given  to  the  parties,  of  ap- 
pearing by  attorney*^.  Yet  there  are  certain  per- 
,sons,  such  as  feme-co=oerts  and  idiots^  who,  for  want 
of  legal  discretion,  are  incapable  of  appointing  an 
attorney;  and  must  therefore  appear  in  person": 
And  any  one  else,  if  he  think  proper,  may  still  ap- 
pear, and  prosecute  or  defend  his  suit,  in  the  same 
manner*^;  which  is  usually  done  by  attornies  and 
prisoners  ^.  Attornies 


^  Co.  Lit.  128^,  a.  2  Inst. 
-49.  378.  F.  N.  B.  25.  1 
Mod.  244.  2  Mod.  83.  S.  C. 

^  Bro.  Abr.  tit.  Corfioration^ 
28.  Co.  Lit.  66.  b. 

d  Gilb.  C.  P.  32,  3.  2  Inst. 
?,7&.  F.N.  B.  25. 

*^  Co.  Lit.  135.  b.  2  Inst. 
J90.  F.  N.  B.  27.  But  see  2 
Saund.  335.  where  an  idiot 
appeared  by  her  friend^  and 
iissigned  for  error,  that  being 
an  idiot,  she  had  previously 
appeared  and  defended  the 
action  by  attornpy:  And  note, 
Ml  Co.  Lit.  135.  b.  it  is  said, 
that  the  suit  by  idiots^  &;c. 
must  be  in  their  name,   but 


shall  be  followed  by  others. 
Lunatics.,  it  is  said,  if  under 
age,  must  appear  by  guardi- 
an; if  of  full  age,  by  attorney. 
4  Co.  124.  b.  and  see  Bac. 
Abr.  tit.  Idiots  and  Lujiatics^G, 

f  Say.  Rep.  217. 

g  A  plaintiflF  may  sue,  in 
the  common  pleas,  upon  a  pe- 
nal statute,  in  his  own  name, 
without  an  attorney;  and 
putting  "  plaintiff's  attorney" 
after  his  name,  in  the  notice 
on  the  process,  is  no  irregu- 
larity, being  only  in  compli- 
ance with  the  5  G.  II.  c.  27. 
§  4.  Legreiu  v.  Penny,  M. 
36  G,  III.  C.  P. 
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Attornies  were  anciently  appointed  in  court, 
when  actually  present  ^ :  but  they  are  now  usually 
appointed  out  of  court  by  laarrant,  which  should 
regularly  be  in  ivriwig;  but  an  authority  by 
parol  is  said  to  be  sufficient  to  support  a  judg- 
ment ■.  And  even  if  an  attorney  appear  without 
warrant,  it  is  a  good  appearance  as  to  the  court; 
though  he  is  liable  to  an  action ''.  Where  an  attor- 
ney once  appears,  or  undertakes  to  be  attorney 
for  another,  he  shall  not  be  permitted  to  withdraw 
himself;  and  it  is  said  to  be  his  duty  to  proceed 
in  the  suit,  although  his  client  neglect  to  bring 
him  money  "". 

The  warrant  of  attorney  continues  in  force  until 
the  judgment,  and  for  a  year  and  a  day  afterwards, 
in  order  to  have  execution " ;  unless  it  be  sooner 
countermanded  by  the  act  of  the  principal,  or  deter- 
mined by  the  death  of  the  attorney.  Where  an 
attorney,  having  been  retained,  hao  undertaken  to 
appear,  the  defendant  cannot  countermand  the  ap- 
pearance after  his  retainer ",  nor  can  he  change  his 
attorney,  at  any  time  pending  the  suit,  without 
leave  of  the  court  or  a  judge,  and  notice  to  the 

adverse 

h  iWils.  39.  1  1  Sid.  31. 

i  2  Keb.    199.   1  Lil.  P.  R.  ni  Say.  Rep.  173. 

134.  137.  "2  Inst.  378.  Gilb.   Exec 

k  1    Keb.  89.     1    Salk.   86.  92,  3.  Run.  Ej.  428. 

88.     6  Mod.    16.    But    see  °  R.  M.   1654.  §  10.   1  LUv 

I  T.  R.  62.  P.  R.  134.  143. 
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adverse  party  or  his  attorney ''.  If  an  attorney  die 
pending  the  suit,  his  warrant  is  determined'^:  but 
the  party  who  employed  him  must  have  notice  of 
his  death ;  and  if  he  will  not  appoint  another  attor- 
ney, his  adversary  may  proceed  in  the  action "". 

At  common  law,  the  warrant  of  attorney  might 
have  been  filed,  and  entered  of  record,  at  any  time 
before  judgment';  but  there  are  several  acts  of 
parliament ',  requiring  it  to  be  done  sooner,  under 
severe  penalties.  By  the  last  of  these  acts  it  is  pro- 
vided, that  "  the  attorney  for  the  plaintiff  shall 
"  file  his  warrant  of  attorney,  with  the  proper  of- 
"  ficer,  the  same  term  he  declares;  and  the  attor- 
"  ney  for  the  defendant,  the  same  term  he  appears, 
"  vmder  the  penalties  inflicted  by  former  laws." 
Upon  this  act  of  parliament,  the  court  made  a 
rule",  "  that  the  defendant's  attorney,  at  the  time 
"  of  his  appearance,  shall  give  the  plaintiff's  attor- 
"  ney,  the  warrant  of  attorney  for  the  defendant; 
"  and  at  the  time  of  delivering  the  copy  of  the  de- 
*'  claration,  or  taking  it  out  of  the  office,  when 
"  filed,  shall  pay  four  pence  for  the  said  warrant: 
"  which  warrant  of  attorney  the  plaintiff's  attor- 
"  ney  shall  file,  with  the  officer  appointed  for  fil- 
"  ing  it,   at  the  same   time   he  files,   or  ought  to 

"  file 

P  Id.  1  Biac.  Rep.  8.  Doug.  1  Wils.  39. 
217.  and   see   2  Bos.  £c  Pul.         '  18    Plen.    VI.  c.    9.    32. 

357.  Hen.  VIII,  c.   30.  §  2,  3.   18 

q  1  Lil.  P.  R.  141.  Eliz.  c.   14.  §   3.  4  Sc  5  Ann- 

^  Id.  137.  2Keb.  275.  c.   16. 

"41    Ed.  III.    1.  b.  but  see        >'  R.  M.  5  Ann.  IL 
Vol.  I.  K 


66  Of   THE    PROiSECUTION   AIJD 

**  file,  the  waiTant  of  attorney  for  the  plaintilf: 
*'  And  if  the  defendant's  attorney  refuse  to  pay  the 
*'  same,  the  plaintiff's  attorney  may  sign  judg- 
'*  ment."  Notwithstanding  these  regulations  how- 
ever, it  has  been  determined,  that  the  warrants 
of  attorney  may  h^  filed ^  so  as  to  support  the  pro- 
ceedings, at  an}'  time  pendente  litCj  or  before  final 
judgment;  though  the  attorney  may  be  fined, 
for  not  filing  them  in  due  time ''.  It  was  anciently 
the  course  of  this  court,  to  enter  the  warrants  of 
attorney  on  a  particular  roll,  kept  for  that  pur- 
pose ":  but  this  course  was  altered  in  the  time  of 
JVr'iglit,  Ch.  J.  who  caused  them  to  be  entered  on 
the  top  of  the  plea- roll "",  as  the  practice  is  at  tliis 
day.  The  luant  of  a  wairant  of  attorney  is  aided 
after  verdict  •',  or  judgment  by  ml  dic'it  %  &e.  by 
the  statutes  of  jeofails:  and  by  the  statute  of  8 
Hen.  VI.  c.  12.  a  misprision  of  the  clerk  in  the 
warrant  may  be  amended^  in  affirmance  of  the 
jud^rment  ^. 

It  only  remains  to  be  obsei'ved,  with  regard  to 
the  warrant  of  attorney,  that  by  a  late  act  of  par- 
liament '',  Avhich  subjects  it  to  a  stamp-dut\-,  "  no 
"  attorney  shall  sue  out  any  writ   or   process,  or 

"  commence, 

V  Dyer,  180.  225.  Cro.  Jac.  ^  1  Saik.  88.  R.  E.  4  Jac.  II. 

277.    March,     121.    8    Mod.  r  18  Eliz.  c  14. 

77.     1  Su-.    526.   2  Str.   807.  ^  4    &   5   Ann.   c.    16.  and 

2    Ld.    Raym.     1532.  S.    C.  see  1  Wils.  85. 

Fitzgib.     191.     1    Wils.    39.  a  Doug.  114. 

183.  Doug.  115.  b  25    G.    III.   c.   80.    §   13. 

^  1  Salk.  88.  &c. 
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*'  commence,  prosecute,  or  defend  any  action, 
"  unless  he  shall  have  delivered  to  the  officer  or 
"  his  deputy,  appointed  to  sign  or  issue  the  first 
*'  process  for  the  plaintiff,  or  to  enter,  file,  or  re- 
"  cord  the  bail  or  appearance  for  the  defendant, 
•t  a  me7norandum  or  minute  of  his  warrant,  duly 
f*  stamped;  containing  the  names  of  the  parties, 
"  the  court,  and  the  attorney,  and,  where  ?i  prcecipe 
"  is  required,  (except  for  an  original,)  the  nature 
f;  and  denomination  of  the  process,  and  the  return 
**  of  it'^;  which  memorandum  or  minute  the  said 
'•'■  officer  or  his  deputy  shall  receive,  and  forthwith 
"  enter  or  file  of  record,  and  shall  sign  thereon  the 
**  day  of  delivering  it."  A  similar  memorandum  or 
minute  is  required,  by  the  same  act,  previous  to 
entering  up  judgment  on  a  cognomt  actionem,  or 
warrant  of  attorney  '^ 

Where  the  plaintiff  is  a  pauper,  and  will  swear 
that  he  is  not  worth ^^i?  pounds,  after  all  his  debts 
are  paid,  except  his  wearing  apparel,  and  the  sub- 
ject matter  of  the  action  %  he  may  be  admitted  to 
sue  in  forma  pauperis.  But  the  defendant  in  a  ci- 
vil action  is  never  allowed  to  defend  it  as  a  pauper  *. 
It  was  formerly  a  rule  ^,  that  none  could  be  admit- 
ted to  sue  in  forma  pauperis  out  of  court;  but  now, 

if 

'^  Append.  Chap.  III.  §  1,2.  the  sum    is  said    to   be   ten 

•^  Id.  §  3.  pounds. 

«  R.  H.  3  Sc  4  Jac.  II.    reg.         f  Hul.  Costs,  220. 
l.(a).   Hul.   Costs,  212.  but         g  R.    H.   3   Si    4    Tac,    II. 

s'ce  2  Lil.  P.  R.  G33.  where  reg.  1. 
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if  a  plaintiiF  will  make  affidavit^'^  that  he  is  not 
worth  five  pounds,  Sec.  he  may,  upon  petition '  to 
the  chief  justice,  supported  by  counsel's  opinion  ^ 
of  his  cause  of  action,  be  admitted  out  of  court '; 
which  admission  may  be  either  at  the  commence- 
ment of  the  suit,  or  afterwards  pendente  lite"": 
And  upon  his  being  so  admitted,  an  attorney  and 
counsel  shall  be  assigned  him,  pursuant  to  the  sta- 
tute 11  Hen.  VII.  c.  12.;  and  he  shall  be  pea-mit- 
ted  to  carry  on  the  proceedings  gratis^  without 
using  stamps  ",  or  paying  fees  to  the  officers  of  the 
court,  unless  he  obtain  a  verdict  for  more  than  five 
pounds,  and  then  the  officers  shall  be  paid  their 
court-fees,  and  for  passing  the  record,  &c. 

Neither  is  a  pauper  liable  to  pay  costs  to  the 
defendant,  if  he  be  nonsuited,  or  have  a  verdict 
against  him :  for  by  the  statute  23  Hen.  VIII.  c. 
15.  which  gives  costs  to  the  defendant  upon  a  non- 
suit or  verdict,  it  is  provided,  that  "  every  poor  per- 
"  son,  being  plaintiff  in  any  action  of  deht^  &c.  who 
"  at  the  commencement  of  his  suit,  shall  be  ad- 
"  mitted,  by  the  discretion  of  the  judge  or  judges 
"  where  the  action  is  pursued,  to  have  his  process 
"  and  counsel  of  charit}-,  -without  paying  money 
"  or  fee  for  the  same,   shall  not  be  compelled  to 

"  pay 

h  Append.  Chap.  III.  §  4.  ">  Say.  Costs,  90.    3  Wils. 

5  Id.  §  5.  24. 

k  /rf.  §  6.  "  Stat.   5  W.   &  M.  c.  21. 

i  R.  H.  3  &  4  Jac.  II.  re!£.  §  14,  &c. 
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"  pay  any  costs  by  virtue  of  this  statute,  but  shall 
*'  suffer  other  punishment,  as  by  the  discretion  of 
"  the  justices  before  whom  the  suit  shall  depend, 
*'  shall  be  thought  reasonable  "."  It  has  been  said, 
that  if  a  pauper  be  nonsuited,  he  shall  pay  costs  or 
be  whipped'';  but  this  punishment  does  not  ap- 
pear to  have  been  ever  inflicted  '^.  If  the  pauper 
give  notice  of  trial,  and  do  not  proceed,  or  be 
otherwise  guilty  of  improper  conduct,  the  court 
will  order  him  to  be  dispaupered ' ;  but  until  this 
be  done,  they  will  not  make  any  rule  about  costs  ^ 
And  unless  the  pauper's  conduct  appear  to  have 
been  vexatious,  the  court  will  not  stay  the  pro- 
ceedings in  a  second  action,  until  the  costs  are  paid 
of  a  nonsuit  in  a  prior  one,  for  the  same  cause '^; 
nor,  if  the  pauper  should  succeed  in  the  second 
action,  will  they  deduct  the  costs  of  the  first,  out 
of  those  recovered  in  the  second  ",  But  though  a 
pauper  be  not  liable  to  pay  costs,  yet  he  is  entitled 
to  receive  them  from  his  adversary  ^. 

An  infant^  or  person  under  the  age  of  twenty- 
one  years,  must  sue  by  his  prochein  amy,  or  next 

friend, 

°  §  2.  see  Cas.  Pr.    C.  B.  47.    Pr. 

1'  1   Sid.  261.  2  Salk.  506.  Reg.  405.  S.  C.    1  Str.  420. 

7  Mod.  114.  semb,  contra. 

q  Id.  ibid.  t  2  Str.  878.  1121.  3  Wils 

^  2  Lil.  P.  R.  6,33.  2  Salk.  24.  Hutton  v.  Colboijs,  E.   35 

506.    1  Str.  420.    2  Str.  983.  Geo.   III.  but  see   2    T.   R, 

1122.  3  Wils.  24.    1  Bos.   Sc  511. 

Pul.  40.  u  2  Str.  891. 

»  2  Str.  878.  983.  3  Wils.  ^  1  Bos.  8c  Pul.  39, 
-"!4.    1   Bos.    8c    Pul.   40.    but 
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friend  "^j  unless  where  he  sues  as  co-executor  with 
others,  in  which  case  it  is  holden,  that  the  execu- 
tors of  full  age  ,  may  appoint  an  attorney  for  them- 
selves and  the  infant,  as  they  make  together  but 
one  representative ".  And  hence,  he  cannot  be  an 
informer  upon  a  penal  statute  ^ ;  for  by  die  18 
Eliz.  c.  5.  "  every  informer  upon  a  penal  statute 
"  must  exhibit  his  suit  m  proper  person^  and  pur- 
"  sue  the  same  only  by  himself  or  his  attorney." 
An  infant  defendant  must  in  all  cases  appear  and 
defend  by  guardianj  even  where  he  is  sued  as  co- 
executor,  witli  others  ^ :  And  if  he  appear  by  at- 
torney^  it  is  error';  though  if  an  infant  plaintiff 
appear  by  attorney,  it  is  cured  by  the  statutes  of 
jeofails  ^. 

To  constitute  a  prochein  amy  or  guardian^  the  , 
person  intended,  who  is  usually  some  near  relation, 
should  come  with  the  infant,  before  a  judge  at  his 
chambers ;  or  else  a  petition  "  should  be  presented 
to  the  judge,  on  behalf  of  the  infant,  stating  the  na- 
ture of  the  action,  and,  if  for  the  defendant,  that 
he  is  advised  and  believes  he  has  a  good  defence 
thereto;  and  praying,  in  resj?ect  of  his  infancy,  that 
the  person  intended  may  be  assigned  him,  as  his 
prockein  amy  or  guardian,  to  prosecute  or  defend 

the 

«  Co.  Lit.   135.  b.  2  Inst.         ^  8  Co.  58.  b.  9  Co.  30.  b. 
J51.  390.  F.  N.  B.  27.  ^21   Jac.  I.   c.    13.    4  £c  5 

>^  2  Saund.  212.  Ann.  c.  16. 

>  Say.  Rep.  5!.  '"  Append.  Chap.  III.  §  7 

-'  2  Str.  784. 
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tile  action.  This  petition  should  be  accompanied 
with  an  agreement  ^,  signifying  the  assent  of  the  \w- 
ttn^Qd.  prochein  amy  or  guardian,  and  an  affidavit '^ 
made  by  some  third  person,  that  the  petition  and 
agreement  were  duly  signed.  On  being  applied 
to  in  either  of  these  ways,  the  judge  will  grant  his 
Jiat,  upon  which  a  rule  or  order  should  be  drawn 
up,  with  the  clerk  of  the  rules,  for  the  admission 
of  the  prochein  amy  or  guardian  ^:  which  admission 
is  either  special,  to  prosecute  or  defend  a  particular 
action,  or  general,  to  prosecute  or  defend  all  ac- 
tions whatsoever  s ;  though  it  is  said,  that,  by  the 
practice  of  this  court,  a  special  admission  of  a  guar- 
dian,  to  appear  in  one  cause,  will  serve  for  others  ^. 
The  rule  or  order  for  admission  of  a  prochein 
amy,  should  be  obtained  before  declaration,  and  a 
copy  thereof  annexed  to  it;  or  the  defendant  is 
not  compellable  to  plead':  and  tlie  attorney  for 
the  plaintiff,  if  required,  must  give  notice  to  the 
defendant's  attorney,  of  the  place  of  abode  of  the 
prochein  amy  ^'-.  In  like  manner,  the  rule  or  order 
for  the  admission  of  a  guardian  should  be  obtained 
before  plea,  and  a  copy  of  it  annexed  thereto;  for 
if  an  infant  defendant  appear  by  attorney,  though 
it  be  in  consequence  of  common  process,  with  a 
notice   requiring  him   to   appear  in   that   manner, 

the 

'^  Append.  Chap.  III.   §  8.    Chap.  Til.  §  12. 
e  Id.  §  9.  'i  1  Str.  305. 

"^  Id.  §  10,  1.1.  i  Sty.  P.  R.  264 

s   1     Str.     .301..  Append.         ^  i  Wils.  246. 
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the  plaintiff  may  obtain  an  order  for  striking  out 
the  appearance,  and  that  the  defendant  appear  by 
guardian,  within  a  certain  time,  being  usually  four 
or  six  days ;  or  in  default  thereof,  that  the  plaintiff 
may  be  at  liberty  to  name  a  guardian,  to  appear 
and  defend  for  him  \  And  a  similar  order  may  be 
obtained,  where  the  defendant  neglects  to  appear 
at  all '". 

An  infant  plaintif  IS  not  liable  to  costs,  but  only 
his  prochezTi  amy  ";  and  if  he  refuse  to  pay  them,  on 
demand,  he  may  be  proceeded  against  by  attach- 
ment". Yet,  where  an  infant  plaintiff  was  taken 
in  execution  for  costs,  the  court  refused  to  discharge 
him  on  motion  ^  And  it  has  been  adjudged, 
that  costs  are  payable  by  an  infant  defendant ''. 


Previous  to  the  commencement  of  an  action, 
a  notice  is  in  some  cases  required  to  be  given  to  the 
parties,  against  whom  the  action  is  intended  to  be 
brought,  in  order  that  they  may  have  an  opportu- 
nity of  tendering  amends  ^  Thus,  by 'the  statute 
24  Geo.  II.  c.  44.  \  1.  it  is  enacted,  "  that  no 
"  writ   shall  be   sued    out  against,  nor  any   copy 

"of 

J  Barnes,  413.  418.  °  Willes,  190.  Barnes,  128. 

■^  2  Str.   1076.  2  Wils.  50.  Pr.  reg.  102.  S.  C. 

"  Cro.  Eliz.  33.  1  Str.  548.  p2    Str.     1217.     And    see 

2    Str.    708.    And    the   jiro-  1  Bos.  &  Pul.  480. 

chein  amy  \^  iirimd  facie  Xvs^^  i  Dyer,   104.    1  Bulst.    189. 

to  the  plaintiff's  attorney,  for  2  Str.  1217. 

his  costs,  as  well  as  to  the  de-  •"  Append.    Chap.     III.     § 

fendant.    2    Esp.     Cas.     Ni.  13,  h.c. 
Pri.  473. 
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'*  of  any  process  at  the  suit  of  a  subject  shall  be 
*'  served  on,  any  justice  of  the  peace,  for  any 
"  thing  by  him  done  in  the  execution  of  his  of- 
*'  fice,  until  notice  in  writing  of  such  intended  writ 
*'  or  process  shall  have  been  delivered  to  him,  or 
"  left  at  the  usual  place  of  his  abode,  by  the  at- 
*'  torney  or  agent  for  the  party  who  intends  to  sue 
"  or  cause  the  same  to  be  sued  out  or  served,  at 
"  least  one  calendar  month  before  the  suina:  out  or 
"  serving  the  same;  in  which  notice  shall  be  clear- 
"  ly  and  explicitly  contained,  the  cause  of  action 
"  which  such  party  hath  or  claimeth  to  have 
*'  against  such  justice"  of  the  peace:  on  the  back 
*'  of  which  notice  shall  be  indorsed  the  name  of 
"  such  attorney  or  agent,  together  with  the  place 
"of  his  abode;  who  shall  be  entitled  to  have  the 
"  fee  of  twenty  shillings  for  the  preparing  and 
'■'  serving  such  notice,  and  no  more."  Upon  this 
statute  it  has  been  holden,  that  no  action  can  be 
brought  against  a  justice  of  the  peace,  for  an  act 
done  by  him  in  that  character,  without  giving  him 
a  month's  notice  of  the  %vrit  or  process  intended  to 
be  sued  out,  as  well  as  of  the  cause  of  action '. 

A  similar  notice  is  required  to  be  given  to 
officers  of  the  excise  and  customs,  by  the  23  Geo- 
III.  c.  70.  \  30.  and  24  Geo.  III.  sess.  2.  c.  47. 
^35.  upon  which  statutes  it  has  been  holden,  that 
the  month  begins,  the  day  on  which  the  notice  is 
served^;  and  that  an  excise  officer  is  entitled  to  no- 
tice, before  an  action  is  brought  against  him,  for  an 

act 

»rT.  R.  631.  t  3   T,  R.  6'2.1 
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act  not  warranted  by  his  official  capacity,  if  done 
bond  fide  ^  in  the  supposed  execution  of  his  duty,  such 
as  the  assaulting  of  an  innocent  person,  whom  he 
suspects  to  be  a  smuggler,  employed  in  running 
goods ''. 

A  demand  is  also  in  some  cases  necessary  to  be 
made,   previous  to  the  commencement  of  the  ac- 
tion ".    Thus,  by  the  statute  24  Geo.   II.  c.  44. 
^6.    **  no   action   shall   be    brought    against    any 
'■''  constable,     headborough,    or    other    officer,    or 
*'  against  any  person  or  persons  acting  by  his  or- 
''  der  and  in  his  aid,   for  any  thing  done  in  ohed't- 
"  ence  to  any  -warrant  under  the  hand   or  seal   of 
''  any  jubtice  of  the  peace,  until  demand  \\a\\\  been 
"  made,  or  left  at  the  usual  place  of  his  abode,  by 
"  the  party  or  parties  intending  to  bring  such  ac- 
"  tion,  or  by  his,  her,  or  their  attorney  or  agent, 
"  in  writing,  signed  by  the  party  demanding  the 
"  same,  of  the  perusal  and  copy  of  such  warrant,. 
"  and  the  same   hath   been  refused   or   neglected 
"  for  the  space  of  six   days  after   such   demand: 
"  And  in  case  after  such  demand  aiid  compliance 
"  therewith,  any  action  shall  be    brought   against 
"  such  constable,  Stc.  without  making  the  justice 
"  or  justices  who  signed  or  sealed  the  said  warrant 
"  defendant  or  defendants,  that  on  producing  and 
"  proving  such  warrant  at  the  trial  of  such  action, 

"the 

^  5  T.  R.  1.  and  see  2  Esp.        -^  Append.   Chap.  III.   § 
Cas.  M  PrJ.  542,  18,19. 
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*'  the  jury  shall  give  their  verdict  tor  the  defendant 
''  or  deiendants,  notwithstanding  any  defect  of  ju- 
"'  risdiction  in  such  justice  or  justices." 

"  And  if  such  action  be  brought  jointly  against 
"  such  justice  or  justices,  and  also  against  such 
*'  constable,  &.C.;  then  on  proof  of  such  warrant, 
*'  the  juiy  shall  find  for  such  constable,  &c.  not- 
*'  withstanding  such  defect  of  jurisdiction  as  afore- 
"  said:  And  if  the  verdict  shall  be  given  against 
*'  the  justice  or  justices,  in  such  case  the  plaintiff 
*'  or  plaintiffs  shall  recover  his,  her,  or  their  costs 
"  against  him  or  them;  to  be  taxed  in  such  man- 
"  ner,  by  the  proper  officer,  as  to  include  such 
*'  costs  as  the  plaintiff  or  plaintiffs  are  liable  to 
"  pay  to  the  defendant  or  defendants,  for  whom 
*'  such  verdict  shall  be  found." 

The  intent  of  these  provisions  was  to  prevent 
the  constable  or  other  officer,  when  acting  in  obedi- 
ence to  his  w^arrant "',  from  being  answerable,  on 
account  of  any  defect  of  jurisdiction  in  the  jus- 
tice: Therefore  if  an  officer  seize  goods,  in  obe- 
dience to  the  warrant  of  a  magistrate,  whether  that 
warrant  be  legal  or  not,  he  cannot  be  sued,  imtil 
a  previous  demand  has  been  made  of  a  copy  of 
it ".  An  action  of  reple'uin  to  recover  damages,  is 
holden  to  be  an  action  within  the  meaning  of  the 

above 

^3  Bur.  1742.  3  Esp.  -^  2  Bos.  8c  Piil.  158.  S 
Cas.  M.  Pri.  22f>.  Esp.  Cas.  M.  Pri.   96,   S.  C 


76  OF   THE  DEMAND,  8cc. 

above  statute''-  And  it  has  been  determined, 
that  a  c/iurc/iwarden  or  overseer  of  the  poor  taking 
a  distress  for  a  poor's  rate,  under  a  warrant  of  ma- 
gistrates, is  entitled  to  the  protection  of  the  sta- 
tute, in  having  the  magistrates  made  defendants 
with  him,  in  an  action  of  trespass  \  But  the  act 
extends  only  to  actions  of  tort:  and  therefore 
where  an  action  for  money  had  and  received  was 
brought  against  an  officer,  who  had  levied  money 
on  a  conviction  by  a  justice  of  the  peace,  the  con- 
viction having  been  quashed,  it  was  holden  that  a 
demand  of  a  copy  of  the  warrant  was  not  necessary  ^. 
In  cases  to  which  the  act  applies,  if  the  plaintiff's 
attorney  make  out  two  papers  precisely  similar, 
purporting  to  be  demands  of  a  copy  of  the  warrant, 
pursuant  to  the  statute,  and  sign  both  for  his  client, 
and  then  deliver  one  to  the  defendant,  the  other 
will  be  sufficient  evidence  at  the  trial ''. 

y  Willes,  668.  a  Bui.  M.  Pri.  24. 

^  Bui.  M.  Pri.  24.  7  T.  R.         ^2  Bos.  &  Pul.  39. 
270. 
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CHAPTER  IV. 

O/t/ieBiLL  o/' Middlesex  a?id  "Latitat,  and 
SUBSE(^UENT  Process  thereou. 

A  BILL  of  Middlesex  or  Latitat  is  the  ordinary 
"*•  mode  of  commencing  actions  in  this  court, 
against  unprivileged  persons :  and  a  latitat,  being 
a  kind  of  original  in  the  King's  Bench  ^,  may  be 
issued  in  the  first  instance,  without  previously  suing 
out  a  bill  of  Middlesex  ''.  But  this  mode  of  com- 
mencing actions  is  not  applicable  to  peers  of  the 
realm,  (1)  corporations,  or  hundredors  on  the  statutes 
of  hue  and  cry,  &c.  who  not  being  subject  to  a  ca- 
pias, must  be  sued  by  original  writ;  nor  to  members 
of  the  house  of  commons,  who  for  the  same  reason 
must  be  sued  by  original  writ,  or  by  bill  for  the  real 
cause  of  action,  stating  them  to  have  privilege  of 
parliament.  And  there  is  no  need  of  any  process 
for  commencing  actions  against  attornies  or  officers, 
who  are  supposed  to  be  already  present  in  court; 
nor  against  prisoners  in  the  actual  custody  of  the 
marshal. 

Anciently,  it  seems,  the  process  in  trespass  was 

founded 

»  Carth.  233.  2  Ld.  Raym.  1241.  1  Blac.  Rep.  312.  S.  C. 

883.  Cowp.  456.  2  Blac.  Rep.  925. 

b  Sty.  Rep.  156.  178.  1  Sid.         (1)  3  East,  127.  Inthiscase, 

53.  60.     Carth.    233.    2    Ld.  a  writ  of /aftVa^^  issued  against 

Raym.  880.  1  Str.  550.  2  Str.  a  peer  was  superseded  on  mo- 

736.  2  Ld.  Raym.  1441.  S.  C.  tion,  founded  on  an  office-copy 

Willes,   258.    2  Bur.    961.   1  o(  the  firxcifie,  in  which  the 

Blac.  Rep.  215.  S.  C.  3  Bur,  defendant  was  styled  doirm. 
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founded  on  a  plaint  or  queritur  %  entered  on  the  re- 
cords  of  the  court:  and  the  first  process  thereon  was 
a  piecept  in  nature  of  an  attachmc7it^\  upon 
which  the  sheriff  returned,  either  that  he  had 
attached  the  defendant,  or  that  he  had  nothing 
by  which  he  couid  be  attached  ^  On  the  latter 
return,  if  the  defendant  did  not  appear,  there 
issued  into  Middlesex,  or  other  county  where  the 
court  sat,  a  precept  in  nature  of  a  capias,  com- 
manding the  sheriff  of  that  county  to  take  the 
defendant,  if  he  should  be  found  in  his  bailiwick, 
and  safely  keep  him,  so  that  he  might  have  his  body 
before  the  king,  at  a  certain  time  and  place  there- 
in mentioned,  to  answer  the  plaintiff,  in  a  plea  of 
trespass  ^,  &.c.  This  precept,  being  now  used  as 
the  first  process  in  trespass,  when  the  defendant  is 
in  Middlesex,  is  therefore  called  a  bill  of  Middlesex. 
If  the  defendant  carmot  be  arrested  upon,  or  served 
with  a  copy  of  this  process,  the  plaintiff  may  sue 
out  an  alias ^,  and  after  that  (if  necessary)  a  pluries 

bill 

c  Append.   Chap.  IV.  §   1.  Rich.    Pr.   K.  B.  24.     2    II. 
In  Trye's  Jus.  Fit.  published  Blac.  271,2. 
in  1684,  it  is  said,  that  there  ^  Trye,   99.    Stat.    8    Eliz. 
were    several    files    of   these  c      2.     Brown's     Vade     Mc- 
plaints,    then     remaining    in  cum.,    526.    and   see    Append, 
the    former    upper    treasury  Chap.  IV.  §  2. 
V  of  this  court;  and  the  profits  ^  Append.   Chap.  IV.  §  3. 
arising  from  them  were  for-  ^  Id.%  4. 
merly    so    considerable,    that  g /<:/.§  6.  15. 
they  were  always  excepted  by  ^  But  an  alias  writ,  being 
the  chief  justice,  out  of  the  founded  on    the  sheriff's   re- 
grant  of  the   office  of  cusios  turn  of  7ion  est  inventus,  cannol 
hrevium,  p.  98,  100.  See  also  be 
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bill  of  Middlesex;  commanding  the  sheriff,  as  be- 
fore, or  as  oftentimes,  he  has  been  commanded,  to 
take  the  defendant,  &c'. 

But  if  the  defendant  be  not  in  Middlesex,  the 
plaintiff  must  sue  out  a  writ  oi  latitat  ',  or  testatum 
bill  of  Middlesex,  directed  to  the  sheriff  or  sheriffs 
of  the  county  where  he  is  supposed  to  be,  reciting 
the  former  process  and  its  return,  and  suggesting 
that  it  is  sufficiently  testified  the  defendant  lurks, 
and  secretes  himself  in  their  county  ^.  This  writ 
may  be  issued  in  the  first  instance  "';  and  if  it  prove 
ineffectual,  the  plaintiff  may  sue  out  an  alias,  and 
after  that  (if  necessary)  a  pluries  latitat,  or,  more 
properly  speaking,  an  alias  or  pluries  capias ",  (for 
these  writs  do  not  contain  any  testatum,  or  sug- 
gestion of  a  latitat);  and  the  pluries  may  be  re- 
peated, from  time  to  time,  till  the  defendant  be 
arrested,  or  served  with  a  copy  of  it:  though,  ac- 
cording to  some  books  °,  there  must  be  a  new  lati- 
tat, after  four  terms  from  the  time  of  suing  out  the 
first.  In  any  of  these  writs,  there  may  be  a  clause 
of  non  omittas,  commanding  the  sheriff,  that  he  do 
not  omit,  on  account  of  any  liberty  in  his  county, 

but 

be  sued  out,  where  the  service  '  Append.  Chap.  IV.  §  11. 

of  the  first  is  complete.  Hoi-  2  1 . 

loway  \,   Whalleij,    T.   41    G.  '^Ante^  77. 

III.  "  Append.    Chap.     IV.     § 

i  Append.  Chap.  IV.  §  9.  13.24. 

17.  °  Hans,  introd.  1 .  Prac.  ejiit- 

^  Trve,  99.  K.  B.  2.  Tamai  qumre. 
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but  that  he  enter  the  same,  &c  p.  And  every  subse- 
quent writ  should  correspond  with  that  which  has 
gone  before,  in  the  names  of  the  parties:  There- 
fore, in  a  late  case,  where  an  action  was  brought 
against  Bates  and  another,  for  an  act  done  by  them 
as  justices  of  the  peace,  and  the  latitat  against  Bates 
was  by  the  name  of  William,  and  the  alias  by  the 
name  of  John^  the  court  thought  the  proceedings 
irregular,  and  set  them  aside,  as  fai"  as  they  respected 
Bates  1. 

The  plaintiff  was  formerly  allowed  to  join  four 
defendants,  for  separate  causes  of  action,  in  one 
writ ;  and  to  declai'e  against  them  severally ''. 
And  this  is  still  allowed,  where  the  process  is  not 
bailable'.  But  where  the  process  is  bailable,  a 
plaintiff  cannot  now  join  several  defendants  in  one 
writ,  for  distinct  causes  of  action'.  And  if  the 
plaintiff  hold  two  defendants  to  bail,  on  a  joint 
writ,  and  declare  against  them  severally,  the  court 
will  set  aside  all  the  proceedings  ". 

The  bill  of  Middlesex,  and  other  process  into 
that  county,  are  issued  out  of  the  bill  of  Middlesex 
office,  and  signed  by  the  clerk,  but  not  sealed. 
The  latitat^  and  other  process  thereon,  are  issued 
and  signed  by  the  signer  of  the  writs,  in  the  King's 

Bench 

p  Append.  Chap.  IV.  §  19.  G.  III.  4  T.  R.  697. 

26.  ^  Holland  v.  Johnson,^   4   T 

q  3  T.  R.  660,  R.  695.  Holland  v.  Richards, 

r  Com.  Rep.  74.  4  T.   R.  T.  32  G.  III.  4  T.  R.  697 

696.  u  5  T.  R.  722. 

s  Yardlev  v.  Burgesss  T.  32 
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Bench  office,  and  afterwards  sealed  at  the  seal  office. 
And  every  clerk,  according  to  ancient  orders,  was 
upon  the  signing  of  every  writ  of  alias  &  pluries  ca- 
pias^ and  of  every  no7i  omittas.,  to  subscribe  under  the 
same,  the  term  when  the  latitat  was  sued  forth; 
and  no  such  writ  could  be  signed  in  term  time,  be- 
fore a  note  was  delivered  in,  subscribed  with  the 
term  when  the  latitat  was  sued  forth,  for  the  en- 
tering of  the  same;  and  in  the  vacation  time,  the 
clerks  were  to  enter  every  suoh  writ,  before  it  was 
signed  \  At  the  time  of  issuing  the  bill  of  Mid- 
dlesex or  latitat^  &c.  the  plaintiff's  attorney 
should  deliver  to  the  officer  a  prcecipe  ^''^  or  note  of 
instructions;  together  with  a  memorandum  or  mi- 
nute of  his  warrant,  duly  stamped  "".  And  it  is  usual 
to  make  the  affidavit  of  the  cause  of  action,  at  the 
same  time,  before  the  officer  or  his  deputy. 

In  point  of  form,  the  bill  of  Middlesex  and  la- 
titat^ &.C.  are  common  or  special.  Before  the  mak- 
ing of  the  statute  13  Car.  II.  stat.  2.  c.  2.  adefen. 
dant  might  have  been  arrested,  and  holden  to  bail, 
for  any  sum  of  money,  upon  a  common  bill  of  Middle- 
sex, or  latitat^  &c.  not  expressing  the  particular  cause 
of  action.  It  consequently  happened,  that  he  was  fre- 
quently arrested,  and  holden  to  bail  or  imprisoned, 

for 

vR.  T.  1656.  reg.  I.  "  25  Geo.  III.  c.  80.  §  13. 

w  Append.  Chap.  IV.  §  5.  and  see  Append.  Chap.  Ill 

8.  10.  12.   14.  16.   IS.  20.  23.  §  1. 
25.27. 
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for  a  large  sum  of  money,  when  perhaps  tliere  was 
no  real  plaintiff,  or  little  or  no  cause  of  action  ■'.  To 
remedy  this  mischief,  it  was  enacted,  that  "  no 
*'  person  arrested  by  any  sheriff,  &.c.  by  force  or 
*'  colour  of  any  bailable  writ,  bill  or  process, 
*'  issuing  out  of  this  court,  wherein  the  certainty 
"  and  true  cause  of  action  is  not  expressed  parti- 
"  cularly,  shall  be  compelled  to  give  security  for 
"  his  appearance,  in  any  penalty  or  sum  of  money^ 
"  exceeding  the  sum  of  forty  pounds  ^"  This 
statute,  says  Mr.  Justice  Blackstone  ^,  (without  any 
such  intention  in  the  makers,)  had  like  to  have 
ousted  the  King's  Bench  of  all  its  jurisdiction  over 
civil  injuries  without  force ;  for  as  the  bill  of  Mid- 
dlesex was  framed  only  for  actions  of  trespass,  a 
defendant  could  not  be  arrested  and  holden  to 
bail  thereupon,  for  breaches  of  civil  contracts. 
But  notwithstanding  this  statute,  the  defendant 
might  still  be  an-ested,  and  holden  to  bail,  upon  a 
common  bill  of  Middlesex,  or  latitat,  &.c.  for  any 
sum  not  exceeding  forty  pounds  '.  And  where  it 
was  for  a  larger  sum,  a  method  was  devised,  to 
preserve  the  jurisdiction  of  the  court,  and  at  the 
same  time  to  authorize  an  arrest,  by  inserting  in 
the  process  an  ac-et'iam^  or  special  "Clause  beginning 
with  these  words,  shortly  describing  tlie  true  cause 
of  action,  in  addition  to  the  general  complaint  of 

trespass, 

y  See  the  preamble  to  the     c.  2.  and  see  2  East,  305,  6 
statute.  ^  3  Blac.  Com.  287. 

^  Stat.  13  Cav.  II.  Stat.  2,        b  1  H.  Blac.  310. 
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trespass ".  And  a  rule  of  court  was  made  upon 
this  statute,  that  no  attorney  should  make  any 
precept  or  writ,  with  a  clause  of  ac-etiam^  &,c. 
against  any  heir,  execu-tor,  or  administrator,  nor  in 
any  case  where,  by  the  course  of  the  court,  special 
bail  was  not  required  ''. 

In  trespass  therefore,  and  other  cases,  where  the 
defendant  either  cannot,  or  is  not  meant  to  be  ar- 
rested, and  held  to  special  bail,  the  process  in  ge- 
neral is  in  the  common  form,  requiring  the  deiendant 
to  answer  the  plaintiff  in  a  plea  of  trespass.  This 
description  of  the  plea  however,  though  it  was 
heretofore  material  ^^  is  now  considered  as  mere 
matter  of  form:  Therefore,  where  a  motion  was 
made  to  stay  the  proceedings  on  a  bill  of  Middle- 
sex, which  was  in  debt  only,  and  not  in  trespass^ 
with  an  ac-etiam  in  debt^  the  court  ordered  the  bill 
to  be  amended,  by  inserting  the  plea  of  trespass  ^. 
In  a  subsequent  case  ^,  where  the  bill  of  Middlesex 
was  to  answer  the  plaintiff  in  a  plea  oidebt^  instead 
of  trespass,  and  also  to  a  bill  to  be  exhibited  in  a 
plea  of  trespass  upon  the  case^  the  court  refused  to 
grant  a  rule  for  setting  it  aside,  on  the  authority  of 
a  case,  which  was  read  from  the  master's  note  book, 
exactly  in  point  ^.  Where 

c  Tryci    102,   3.     and  see  f  1  Blac.  Rep.  462. 

R.    H.   2  G.    II.   reg.    1,    2.  g2T.  R.  513. 

2  East,  307.     Append.  Chap.  h  m.  20  G.  III.  The  same 

IV.  §  29,  Sec.  application  was   also   refused 

J  R.  \I.  15  Car.  II,  §  2.  in  H.  24  G.  III.    2  T.  R. 

«2  Str.  1072.  513.  («). 
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Where  the  cause  of  action  is  oi  a  bailable  nature, 
and  it  is  intended  to  arrest  the  defendant,  and  hold 
him  to  special  bail  for  a  larger  sum  than  4U/.  there 
should  be  a  clause  oiac-etiam  in  the  process:  And  in 
such  case,  an  omission  in  \htac-ttiam  part  oi  the  writ, 
of  the  sum  for  which  the  deiendant  is  arrested,  is 
irregular,  and  he  cannot  be  holden  to  special  bail 
thereon"'.  There  are  also  some  cases,  in  which  the  cause 
of  action  must  be  expressed  in  the  process,  though 
the  defendant  be  not  arrested,  and  held  to  special 
bail:  Thus,  in  an  action  on  the  lottery  act,  the 
amount  of  the  penalties  sued  lor  must  be  specified 
in  the  first  process;  even  though  the  defendant  be 
not  holden  to  bail  tiiereon  '\  And  ^vhere  a  writ  is 
sued  out  upon  a  recognisance  of  bail,  it  is  neces- 
sary, by  rule  of  court ',  that  after  the  words  ''  in  a 
plea  of  trespass,''  there  should  be  inserted  the  fol- 
lowing clause,  ^'-  and  also  to  a  bill  of  the  said  plain- 
*'  tiff^  against  the  said  defendant,  in  a  plea  of  debt 
"  upon  recognisance^  according  to  the  custom  of  our 
"  court  before  us^  to  be  exhibited;''''  otherwise  the 
defendant  or  his  attorney  is  not  bound  to  accept  of 
a  declaration  in  debt  upon  such  recognisance. 

The  bill  of  Middlesex,  being  merely  2i precept  ""^ 

has 

^  2  East,  305.  dlesex,   the    form    is,    "  in  a 

''4    T.   R.   349.   577.  6  T.  "  plea,   isfc.    according   to   the 

R.  617.  "  custom  oj"  the  court  of  the  lord 

1  R.  E.   15  G.  II.  This  rule  "  the  king,  before  the  king  him- 

applies  to  the  form  of  the  /a-  "  self,  to_  be  exhibited." 

titat,    and    other    subsequent  ■"  Trye,    97.    2    Sid.    129." 

process.     In   a  bill   of   Mid-  2  Str.  1069. 
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lias  no  direction  or  teste.  But  the  writ  of  latitat, 
and  other  subsequent  process,  should  be  directed 
to  the  sheriff,  or  sheriffs  of  the  county,  where  the 
defendant  is  supposed  to  reside  ';  or,  if  the  sheriffs 
be  parties,  to  the  coroner  ° ;  and  if  they  also  be  par- 
ties, to  elisors  named  by  the  master.  ( 1 )  It  was  for- 
merly holden,  that  a  writ  of  latitat^  &c.  did  not 
run  into  JVales^,  or  the  counties  palatine  "^y  but  a 
different  practice  now  prevails  ' :  vv  hich  practice  is 
recognised,  as  to  PFales,  by  the  statute  13  Geo. 
III.  c.  51. ';  and  with  respect  to  the  counties  pala- 
tine, the  true  meaning  of  the  expression  bre^e  domini 
regis  non  currit,  &c.  is  said  to  be,  that  the  court 
cannot  write  directly  to  the  sheriff,  as  they  do  in 
other  cases''.  In  a  county  palatine  therefore, 
the  process  should  be  directed  to  the  proper 
officer;  as  in  Durham,  to  the  Bishop,  or  his 
chancellor;  in  Cheshire,  to  the  chamberlain,  or  his 
deputy;  and  in  Lancashire,  to  the  chancellor,  or 
his  deputy  " :  In  these  cases,  the  mandatory  part  of 
the  writ  is  different  from  the  common  form  ';  and 

if 

n  Append.  Chap.  IV.  §41.  >^  Doug.  213. 

o  /rf.  §  42.     1    Blac.    Rep.  «  Id.  in  nods. 

506.    V.  PMi/is,  E.  42  ^2  Str.    1089.   Andr.    191. 

Geo.  III.  S.  P.  S.  C.    See  also  R.  T.  21  Car. 

P  1  Wils.  193.  I.  6  T.  R.'  71.  Harg.  tracts, 

q  T.   Raym.  206.     1    Lev.  417,  &c. 

256.  291.  2  Saund.  193.  S.  C.  "  Append.  Chap.  IV.  §^43. 

See  also  Hetl.   18.  Cro.  Jac.  yld.§28. 

484.  2  Bulst.  54.  156.  (1)  3  East,  141. 
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if  the  officer,  to  whom  it  is  direcitd,  refuse  to  re- 
ceive it,  he  is  liable  to  an  attachment ''.  In  a 
cinque-port^  the  process  is  directed  to  the  constable 
of  Dover- castle,  his  deputy  or  lieutenant^;  and  in 
Berwick  upon  Tweed,  to  the  mayor  and  bailiffs  of 
Berwick  \  In  the  isle  of  Ely^  the  process  out  of  the 
court  at  West?ninster  goes  in  the  first  instance  to 
the  sheriff  of  Cambridgeshire,  who  thereupon  issues 
his  mandate  to  the  bailiff  of  the  franchise.  3  East, 
128. 

The  latitat,  and  other  subsequent  process, 
should  be  tested  in  the  name  of  the  chief-justice, 
or  senior  judge  of  the  court,  if  there  be  no  ,chief 
justice;  and  it  may  be  tested  before  the  cause  of 
action  %  If  it  be  sued  out  in  term  time,  it  is 
usucilly  tested  on  the  first  day  of  that  term;  and  if 
sued  out  in  vacation,  on  the  last  day  of  the  preced- 
ing one  '' :  for  if  tested  in  vacation,  it  is  altogether 
void ".  A  Bill  of  Middlesex  may  be  stated  in  plead- 
ing, to  have  been  sued  out  of  the  court  at  Wertmins- 
ter,  on  a  day  between  the  essoin-day,  and  the  quarto 
die  post;  for  though  the  courts  do  not  actually  sit 
on  the  essoin  day,  yet  in  law  it  is  considered  as  the 
first  day  of  the  term''.  And  this,  and  every 
other  process  by  bill,  must  be  made  returnable  on 
a  particular   return -day  or   day    certain,    in   term 

time; 

^  2  Str.  1089.  Pul.  235. 

y  Append.     Chap.    IV.     §  i"  3  Keb.  214.  T.  Jon.  149. 

44.  1  Ventr.  363.  2  Bur.  962. 

z  Id.  §  46.  c  2  Bur.  954.  967.  5   Bur. 

a  2   Bur.   96r.     So  may  a  2588.      2    Blac.    Rep.    683 

cafiias  in  the  common  pleas.  S.  C. 

1  Bos.  h  Pul  3*3.     2  Bos.  &  d  3  T.  R.  183. 
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time^;  as  on  Monday^  or  some  other  day  of  the 
week,  next  after  the  preceding  gv^neral  return ; 
and  it  may  be  made  returnable  on  the  general 
return,  by  specifying  the  day  of  the  week  on  which 
it  falls,  as  on  Monday  in  eight  days  of  Saint  Hi- 
lary, &c/.  But  it  must  not  be  returnable  on  a 
dies  7ion  jiiridicus ;  as  on  a  Sunday^  the  feast  of  the 
Purification  in  Hilaiy  term,  Ascension-day  in  Easter 
term,  or  Midsummer-day  (if  it  happen)  in  Trinity 
term,  unless  it  be  on  the  Friday  next  after  Trinity 
Sunday,  in  which  case  it  is  dies  juridicus  by  the  32 
Hen.  VHI.  c.  21  ^.  It  should  also  be  observed, 
that  as  there  are  more  than  seven  days  between 
the  morrow  of  All  Souls  and  the  morrow  of  Saint 
Martin,  in  Michaelmas  term,  the  day  before  the 
morrow  of  Saint  Martin,  being  the  11th  of  No- 
vember, is  not  the  day  of  the  week  next  after  the 
morrow  of  All  Souls;  and  therefore  on  this  day, 
the  bill  of  Middlesex,  or  other  process,  should  be 
made  returnable  on  Monday  (or  other  day  of  the 
week,  being)  the  feast  of  Saint  Martin.  And 
there  is  no  necessity  for  any  particular  number  of 
days,  between  the  teste  and  return  of  a  latitat^  or 
other  process  by  bill :  even  one  was  formerly  deem- 
ed 

"-  1  Str.  399.  17.  6  Mod.  252.   1  Blac.  Rep. 

f  Append.  Chap.  V.  §  14.  529.  and  see  R.  T.  35  Geo. 

g  2  Inst.  264,  5.     Cro.  Jac.  III. 
16.   2    Bulst.   242.      7   Mod. 
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ed  sufficient'';  and  it  may  be  now  sued  out  on 
the  very  return  day '. 

It  will  here  be  proper  to  take  notice  of  some 
things  that  are  required,  by  act  of  parliament, 
to  be  set  down,  subscribed  to,  or  indorsed  upon 
the  process ''.    And  first,  by  the  statutes  5  &.  6  W. 

6  M.  c.  21.  ^  4.  and  9  &  10  W.  III.  c.  25.  §  42, 
made  for  preventing  abuses  committed  by  arresting 
persons,  without  any  writ  or  legal  process  to  jus- 
tify the  same,  and  by  that  means  evading  the 
stamp-duties  thereon;  "  the  officer,  who  shall 
"  sign  any  writ  or  process,  to  arrest  any  person  or 
*'  persons  before  judgment,  shall,  at  the  signing 
"  thereof,  set  down  upon  such  writ  or  process, 
"  the  day  and  year  of  his  signing  the  same  '."  And 
by  a  subsequent  statute"',  made  for  the  like  pur- 
poses, "  every  warrant,  issuing  upon  any  such 
"  writ  or  writs,  shall  have  the  same  day  and  year 
"  plainly  and  distinctly  set  do^\n  thereon,  as  shall 
"  be  so  setdo\\Ti  on  the  writ  itself" 

The  indorsement  of  the  date  is  said  to  be  no 
part  of  the  writ;  and  therefore,  if  the  teste  be 
right,  the  court  will  not  set  aside  the  proceedings, 
for   a   mistake  of  the  indorsement ".    But  where, 

in 

^  2  Str.  017.  2  Barnardist.  sex  and  latitat.,  &c.  but  equal- 

K.  B.  60.  S.  C.  ly  apply  to  the  process  by  ori- 

i  4  T.   R.    610.   but    see  2  ginal  vivit. 

Ld.  Raym.  772.  2  Salk.  421.  i  Append.  Chap.  IV.   §  7. 

7  Mod.  12.  S.  C.  16.  22. 

k  These  things  are  not  pe-         i"  6  G.  I.  c.  21.  §  54. 
culiar  to  the  bill  of  Middle-         n  i  Wils.  9). 
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m  Jill  action  against  an  attorney  for  negligence,  in 
not  proceeding  to  judgment  and  execution  in  due 
time,  the  bill  of  Middlesex  against  the  original 
defendant  (having  no  teste)  was  stated,  under  a 
videlicet^  to  have  issued  on  the  24th  of  January 
1785,  returnable  on  Monday  next  after  fifteen 
days  of  St.  Hilary  in  the  same  year,  which  was 
really  the  fact;  but  by  a  misttike  of  the  indorse- 
ment, it  appeared  in  evidence  to  have  issued  on 
the  24th  of  January  1784;  the  plaintiff  was  non- 
suited: and  on  a  motion  for  a  new  trial,  the 
court  were  of  opinion,  that  the  time  of  proceed- 
ing against  the  original  defendant  depending  on 
the  return  of  the  writ,  the  return  became  mate- 
rial, and  therefore  the  variance  was  fatal  °. 

A  further  regulation  was  made  by  the  statute  2 
Geo.  II.  c.  23.  \  22.  which  enacts,  that  "  everj'^ 
"  writ  and  process,  for  arresting  the  body,  and 
"  every  writ  of  execution,  or  some  label  an- 
*'  nexed  to  such  writ  or  process,  and  eveiy  war- 
"  rant  that  shall  be  made  out  thereon,  shall,  be- 
*'  fore  the  service  or  execution  thereof,  be  sub- 
"  scribed  or  indorsed  with  the  name  of  the  attor- 
"  ney,  clerk  in  court,  or  solicitor,  wiitten  in  a 
"  common  legible  hand,  by  whom  such  writ,  ckc. 
"respectively  shall  be  sued  forth'':  and  where 
**  such  attorney,  Sec.  shall  not  be  the  person  im- 
"  mediately  retained  or  employed  by  the  plaintiff, 
"  then  also  with  the  name  of  the  attorney,  &c.  so 

"  immediately 

"  I  T.  R.  656.  p  Append.  Chap.  IV.  §  16.23. 

Vol.  I.  N 
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"  immediately  retained  or  employed,  to  be  sub- 
"  scj'ibed  or  indorsed  and  written  in  like  manner. 
"  And  that  every  copy  of  any  writ  or  process,  that 
"  shall  be  served  upon  any  defendant,  shall,  be- 
"  fore  the  service  thereof,  be  in  like  manner 
"  subscribed  or  indorsed,  with  the  name  of  the 
"  attorney  or  solicitor,  who  shall  be  immediately 
*'  retained  or  employed  by  the  plaintiff." 

But,  by  the  statute  12  Geo.  II.  c.  13.  §  4. 
''  the  not  vsubscribing  or  indorsing  the  name  of 
"  the  attorney,  &c.  on  any  waiTant,  that  shall  be 
"  made  out  upon  any  writ.  Sec.  shall  not  vitiate 
"  the  same;  but  such  writ,  &c.  and  all  proceed- 
"  ings  thereon,  shall  be  as  valid  and  effectual, 
"  notwithstanding  such  omission,  as  if  the  pre- 
"  ceding  act  had  not  been  made  :  provided  the 
"  writ,  whereon  such  warrant  is  made  out,  be 
"  regurlarly  subscribed  or  indorsed,  according  to 
"the  acfi."  Since  the  making  of  this  statute, 
though  the  omission  of  the  attorney's  name  upon 
the  warranty  which  is  the  act  of  the  sheriff,  will 
not  vitiate  the  proceedings  '^,  yet,  if  it  be  not 
subscribed  to  or  indorsed  on  the  writ  or  copy  ^, 
they  may  be  set  aside  for  irregularity. 

If  the  process  be  defective  in  point  of  form  \  or 

in 

q  See  R.  T.  I  G.  II.  (/O-         other  v.    Willes,    M.  21    G. 
r  Barnes,  414.  III.  Per  Cur.  T.  29  G.  III. 

^  Id.  415.    JVrig/u  and  an-        ^  3  x.  R.  660. 
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in  its  direction  "^^  teste "",  or  return  '",  or  the  attor- 
ney's name  be  not  indorsed  upon  it "",  the  defen- 
dant may  move  the  court  to  set  aside  the  proceed- 
ings. But  he  cannot  take  advantage  of  any  error 
or  defect  in  the  process,  after  he  has  appeared  to 
if,  or  taken  the  declaration  out  of  the  office"^: 
for  it  is  the  universal  practice  of  the  court, 
that  where  there  has  been  an  irregularity,  if  the 
party  overlook  it,  and  take  subsequent  steps  in  the 
cause,  he  cannot  afterwards  revert  back  and  ob- 
ject to  it  *.  And,  in  general,  the  process  may 
be  amended,  where  there  is  any  thing  to  amend 
by^ 

Before  or  immediately  after  the  end  of  every 
term,  the  sheriff  is  required,  by  an  old  rule '',  to 
deliver  and  return  into  court  all  writs  of  latitat, 
and  writs  thereupon  issuing.  And  when  a  writ  is 
sued  out  to  avoid  the  statute  of  limitations,  it 
should  regularly  be  entered  on  a  roll,  and  docketed, 
with  the  sheriff's  return-,  and  continuances  to  the 
time   of  declaring'^.    If  there   be   two   writs,    the 

plaintiff 

"  I  Blac.  Rep.  506.  Barnes,  167.  415. 

422,  -'■  Cas.   temp.  Hardw.    242. 

"^  2  Bur.  954.  967.    5  Bur.  2  Str.  1072.      Wright  and  an- 

2588.     2  Blac.    Rep.  683.  S.  other  v.  Willes,  M.  21  G.  III. 

C.  Barnes,  407,  8,  9.  420.  =«  1  East,  78. 

w  1  Str.  399.  i^lT.  R.  782. 

X  Wright    and    another   v.  ^  r.  g.  g  j^c,  I. 

Willea,  M.     21    G.    III.  Per  <i  Append.  Chap.  IV.  §46, 

Cur.  T.  29  G.  III.    Barnes,  7,  8.  and  see  Append.  Chap. 

415.  VI.§9.Chap.  XII.  §9. 

y  1  Str.  155,  Barnes,  163. 
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plaintiff  cannot  give  them  in  evidence,  without 
shewing  the  first  to  be  returned  ^ ;  for  until  that  be 
done,  the  court  is  not  in  possession  of  the  cause, 
so  as  to  award  an  alias  or  phiries  for  bringing  the 
defendant  into  court ' :  But  if  there  be  only  one 
writ,  and  the  plaintiff  declare  thereon  within 
a  year  after  it  is  returnable,  he  may  give  the  writ 
in  evidence,  wi'hout  shewing  it  to  be  returned  s. 
The  writ  should  be  entered  on  a  roll  of  that  term 
in  which  it  was  returnable;  and  the  roll  docketed 
with  the  clerk  of  the  judgments,  and  afterwards 
filed  in  the  treasuiy  of  the  court.  In  replying  to 
a  plea  of  the  statute  of  limitations,  except  by  ori- 
ginal^, the  plaintiff  should  shew  that  the  cause  was 
regularly  continued,  by  vicecomes  non  misit  brcve^ 
from  the  return  of  the  writ,  to  the  time  of  declar- 
ing'. But  these  continuances  are  mere  matter  of 
form,  and  may  be  entered  at  any  time^:  It  has 
even  been  holden,  that  they  may  be  made  by  the 
attornies  in  their  chambers  ^ 

f  6  T.  R.   617.     2   Bos.   &  S.  C.      1   Lutw.    260.      I   Ld. 

Pul.  157.  Raym.  433.  S.  C.  and  see  3 

f  7  Mod.  3.      1    Lutw.   260.  T.  R.  662. 

1   Ld.    Raym.  435.   S.   C.   2  ^  Bates  qui  tarn  v.  Jenkin- 

Ld.  Raym.  883.   Willes,  255.  son^  E.  24  G.  IIL  6  T.  R. 

s  7  T.  R.  6.  2  Bos.   &  Pul.  257.  618.  7  T.  R.  618. 

157.  1  1    Sid.    53.    60.   and    see 

h  1  Wils.  167,  8.  2  Salk.  590. 

^  I  Show.  366.  2  Salk.  420. 

CHAP- 
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CHAPTER  V. 

0/the  Origin AL  Writ;  and  Process  thereotiy 
previous  to  tJie  Capias. 

A  N  original  writ  is  a  mandatory  letter  from,  the 
•^  king  in  chancery,  sealed  with  his  great  seal^; 
and  may  be  the  means  of  commencing  all  personal 
actions,  against  ever}^  person  not  being  an  attorney 
or  officer  of  the  court,  or  a  prisoner  in  the  actual 
custody  of  the  marshal. 

Formerly  indeed,  it  was  not  usual  to  proceed 
in  the  King's  Bench  by  original  writ,  in  debt^  deti- 
niie^  or  other  action  of  a  mere  civil  nature  ^ :  But 
the  modern  practice  is  different '=;  and  in  Lord 
Mansfield'' s  time,  wher^^  the  defendant  pleaded  to 
the  jurisdiction,  in  an  action  of  debt  commenced 
by  original  writ,  the  court  gave  judgment  on  de- 
murrer for  the  plaintiff;  and  declared,  that  if  such 
a  plea  should  come  before  them  again,  they  would 
inquire  by  whom  it  was  signed  '^  On  the  other 
hand,  an  original  writ  seems  to  have  been  formerly 
the  only  way  of  proceeding  against  peers  and  mem- 
hers  of  the  house  of  commons "-,  as  it  is  still,  against 

the 

a  Finch,    L.  237.     3   B!ac.  speaks  of  actions  of  rfei?,  &c. 

Com.  273.  depending    by    original   writ, 

^  4  Inst.  76.     Trye,  55.77.  in  the  King's  Bench,  as   well 

3  Blac.  Com.  42.  as  in  the  Common  Pleas. 

"^  Cas.  f(?»2/2.  Hardw.  317.  e  Trye,    9.   13.     Lil.  Ent 

•^  See   also   the  statute    13  21.     2  H.  Blac.  267.  299. 
Car.  II.  St.  2.  c.  2.  §  6.  which 
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the  former,  and  also  against  corporations^  or  hundred- 
ors,  on  the  statutes  of  hue  and  cry,  &c.  ^;  or 
where,  by  reason  of  the  defendant's  being  abroad, 
or  keeping  out  of  the  way,  he  cannot  be  arrested  or 
served  with  process. 

Another  benefit  attending  this  mode  of  pro- 
ceeding is,  that  after  judgment  in  an  action  by 
original,  a  writ  of  eiTor  will  not  lie  in  the  exche- 
quer-chamber, Avhere  it  is  often  brought  for  the 
mere  purpose  of  delay,  but  only  in  parliament  2. 
The  reason  is,  that  at  common  law,  no  writ  of 
error  Jay,  except  in  parliament,  from  the  judgment 
of  this  court;  and  the  statute''  which  gave  a  writ 
of  error  in  the  exchequer-chamber,  only  extends 
to  such  actions  as  ?cctjirst  commenced  in  the  King's 
Bench:  therefore,  though  a  writ  of  error  will  lie 
in  the  ex  chequer- chamber,  on  a  judgment  by  bill^ 
which  originates  in  the  King's  Bench,  yet  it  is 
otherwise  where  the  judgment  is  upon  an  original 
writ,  which  issues  out  of  chancer}-,  where  the 
action  in  that  case  is  first  commenced '.  But  in 
order  to  sare  the  great  and  unnecessary  expence  of 
suing  forth  special  writs,  in  small  and  trifling  suits, 
it  is  enacted  ^,  that  ' '  no  special  writ  or  process 
"  shall  be  issued  out  of  any  superior  court,  where 
"  the  cause  of  action  shall  not  amount  to  the  sum 

"of 

f  Trye,   11.  i  Run.    Ej.   205,  6.     Gilb. 

s  1    Sid.  424.  Trye,  6.  2     K.  B.  319. 

PI.  Blac.  304.  k  Stat.  5  Geo.  II.  c.  27.  ^ 

h  27  Eliz.  c.  8.  5.     5  Bur.  U84. 
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^'  of  ten  pounds  or  upwards."  And  by  a  late 
rule  \  "  in  all  actions  in  which  the  plaintiff  shall 
"  proceed  against  the  defendant  by  special  origi- 
"  nal  writ,  and  shall  recover  less  than  the  sum  of 
''''fifty  pounds,  he  shall  not,  on  taxing  costs,  be 
"  allowed  any  more  or  other  costs,  than  he  would 
"  have  been  entitled  to,  in  case  he  had  proceeded 
"  by  bill;  except  in  such  actions,  in  which  he 
*'  could  not  proceed  by  bill,  or  in  which  any  de- 
"  fendant  shall  be  actually  outlawed." 

Original  writs  are  calculated  for  the  commence- 
ment or  remo'ual  of  actions  '".  And  they  are  either 
de  cursUy  or  magistraUa'^ :  the  former  were  framed 
in  the  king's  court,  before  the  division  of  it,  by 
magna  charta ",  and  are  to  be  found  in  the  register 
of  original  writs'' ;  the  latter  were  made  out  by  the 
masters  in  chancery,  pursuant  to  the  statute  of 
Westm.  2.  (13  Edvv.  I.)  c.  24.  by  which  it  is 
enacted,  that  "  whenever  it  shall  happen  in  Chan- 
"  eery,  that  in  one  case  a  writ  is  found,  and  not 
"  in  a  similar  case,  falling  under  the  same  law,  and 
"  requiring  the  like  remedy,  the  clerks  of  the 
''  Chancery  shall  agree  in  making  a  writ,  or  refer 
"  the  plaintiffs  to  the  next  parliament." 

In  actions  of  account^  coiienant^  clebt^  annuity^  and 

detinue^ 

iR.  M.  23  Geo.  III.  "  c.  11. 

'»  Trye,  1.  12.93,  p  1  Inst.  16.  b.  IZ.  b.  Gilb. 

"Gilb.  K.  B.  312.   1   Inst.  C.    P.  4,   5.      3   Blac.   Com 

54.  b.  73.  b.  2  Inst.  407.  670.  183, 
TCo.  4.a.     8Co.  48,  9. 
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detinue,  the  original  writ  is  called  a  praecipe  '^ ;  by 
which  the  defendant  has  an  option  given  him,  either 
to  do  what  he  is  required,  or  show  cause  to  the 
contrary:  but  in  assumpsit,  and  actions  for  wrongs^ 
it  is  called  ^  pone,  or  si  te  fecerit  securum  ;  by  which 
the  defendant  is  peremptorily  required  to  shew 
cause,  in  the  first  instance.  In  point  of  form,  the 
original  writ  is  special  or  general,  nominatum  mel 
innominatum ' :  The  former  contains  the  time, 
place,  and  other  circumstances  of  the  demand, 
very  particularly;  the  latter,  only  a  general  com- 
plaint, without  expressing  the  particulars,  as  the 
writ  of  trespass  quare  dausumf regit,  &:c. 

The  original  writ  is  issued  by  the  cursitor,  who 
is  so  called  from  the  writs  de  cursu;  and  where  no 
capias  lies,  as  against  peers  or  members  of  the  house 
of  commons,  or  against  corporations,  or  hundred- 
ors  on  the  statutes  of  hue  and  cry,  &.c.  it  is  ne- 
cessarily the  first  proceeding  in  the  cause.  And 
where  a  capias  lies,  but  the  defendant  absconds,  or 
keeps  out  of  the  way,  so  that  he  cannot  be  arrested, 
or  served  with  process  against  his  person,  it  is  usual 
to  sue  out  an  original  wnX,  as  a  foundation  of  pro- 
cess against  his  goods,  or  in  order  to  proceed  to  out- 
lawry.  But  in  all  other  cases,  the  practice  is  for 
the  plaintiff's  attorney  to  make  out  apnecipe^  for 

an 

1  Append.  Chap.  V.  §  2.  4.         M    Bac.    Abr.    29.     Gilb. 
r  Id.  §  42,  and  see  Finch,     C.  P.  3. 
L.  257.  t  Append. Chap.  V.§  1.3.5. 


OF  THE   ORIGINAL  WRIT.  07 

an  original  writ,  and  deliver  it  to  the  filazer^  who 
thereupon  issues  the  capias  in  the  first  instance, 
keeping  the  prcecipe  as  instructions  for  the  original, 
which  is  not  in  fact  issued,  unless  it  become  ne- 
cessary, in  consequence  of  a  writ  of  error  upon  a 
judgment  by  default.  On  suing  out  the  original 
writ  or  capias,  where  the  plaintiff's  demand  exceeds 
forty  pounds,  a  fine  is  payable  to  the  king,  by  way 
of  composition  for  the  liberty  of  suing  in  his  court ''; 
which  fine  is  estimated  according  to  the  amount  of 
the  demand,  being  six  shillings  and  eight-pence  for 
every  hundred  marks,  or  ten  shillings  for  every 
hundred  pounds  \ 

The  original  writ  should  be  directed  to  the  sheriff, 
or  sheriffs  of  the  county  where  the  action  is  brought, 
and  intended  to  be  tried ;  and  it  should  be  teste'' d 
or  witnessed  in  the  king's  name  at  Westminster ,  or 
wherever  else  the  chancery  is  holden  ''';  and  as  that 
court  is  supposed  to  be  always  open,  it  may  be 
teste'd  in  vacation,  as  well  as  in  term  time  ''.  The 
terms  are  those  times  or  seasons  of  the  year, 
which  are  set  apart  for  the  dispatch  of  business,  in 
the  superior  courts  of  common  law.  The  history  of 

these 

wGilb.  C.P.  7.  conspiracy,       false-judgment, 

V  Trye,    58,    9.    R.    H.    6  and  dedi?nus  Jictestatem.  Same 

W.  8c  M.     A  fee  of  6s.  8d.  is  rule,  (c). 

also  payable  to  the  King,  on        ^  Finch,  L.  237.     3  Blac. 

every  writ  of  recordari,  fione^  Com.  274. 

accedaa  ad  curiam,   (except  of         ^  Trye,  59,  60.    Sty.  Rep. 

cattle    ami    chattels)    attaint,  402.     3Keb.  214. 
Vol.  I,                         O 
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these  terms  is  given  by  Sir  Henry  Spelman  ^',  who  has 
clearly  and  learnedly  shewn,  that  they  were  gra- 
dually formed  from  the  canonical  constitutions  of 
the  church ;  being  indeed  no  other  than  those  lei- 
sure seasons  of  the  year,  \\  hich  were  not  occupied 
by  the  great  festivals  or  fasts,  or  which  were  not 
liable  to  the  general  avocations  of  rural  business. 
There  are  four  terms  in  the  year;  which  are  called, 
from  some  festival  or  saint's  days,  preceding  their 
commencement,  the  terms  oiSmnX-Hilmy,  oi Easter ^ 
of  the  Holy  Trinity^  and  of  Saint  Michael.  Hi- 
lary term  begins  on  the  octave  of  Saint  Hilary,  or 
the  eighth  day  inclusive  after  the  feast  day  of  that 
saint,  which  felling  on  the  13th  of  January,  the 
octave  therefore,  or  first  day  of  Hilary  term,  is  the 
20th  of  Januaiy ;  and  it  ends  on  tlie  12th  of  Feb- 
ruary following,  unless  it  happen  on  a  Sunday,  and 
then  on  the  13th  of  February.  Easter  term  begins 
in  fifteen  days  of  Easter,  being  the  Sunday  fortnight 
after  that  festival;  and  ends  on  Monday  before 
Whitsunda}'.  Trinity  term,  which  was  abridged 
by  the  statute  32  Hen.  VIII.  c.  21.  begins  on  the 
morrow  of  the  Holy  Trinity,  being  the  Monday 
next  after  Trinity  Sunday;  and  ends  on  the 
JVednesday  three  -weeks  after,  unless  it  happen  on 
the  24th  of  June,  and  then  on  the  day  following. 
Michaelmas  term,  Mhich  was  abridged  by  the  sta- 
tute 16  Car.  I.  c.  6.,  and  still  further  by  the  24 
Geo.  II.  c.  48.,  begins  on  the  morrow  of  All  Souls, 

being 

y  Jan.  Jjig:  1.  2,  §  9.  and  sec  3  Blac.  Com.  275. 
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being  the  3d  of  November,  except  it  be  on  a  Sun- 
day, and  then  on  the  next  day ;  and  ends  on  the 
28th  of  November  following,  if  not  a  Sunday^  other- 
wise on  the  29th.  Of  these  terms  it  may  be  ob- 
served, that  Michaelmas  and  Hilary  are ^:v^<f  terms, 
and  invariably  begin  on  the  same  day  of  the  yearj 
but  Easter  and  Trinity  terms  are  moveable,  their 
commencement  being  regulated  by  the  feast  of 
Easter.  After  Hilary  and  Trinity  terms,  the  judges 
go  their  circuits,  for  the  trial  of  causes,  wherein 
issues  have  been  previously  joined;  and  hence  they 
are  called  issuable  terms. 

In  each  of  these  terms,  there  are  stated  days, 
called  general  or  common  return  days ;  of  these  there 
are  four  in  each  term,  except  Easter,  which  has 
five.  In  Hilary  term,  the  general  or  common  re- 
turn days  are,  in  eight  days  of  Saint  Hilary,  in 
fifteen  days  of  Saint  Hilary,  on  the  morrow  of  the 
Purification,  and  in  eight  days  of  the  Purification. 
In  Easter  term,  they  are,  in  fifteen  days  of  Easter, 
in  three  weeks  after  Easter,  in  one  month  after 
Easter,  in  five  weeks  from  Easter-day,  and  on 
the  mon'ow  of  the  Ascension.  In  Trinity  term, 
they  are,  on  the  morrow  of  the  Holy  Trinity, 
in  eight  days  of  the  Holy  Trinity,  in  fifteen  days 
of  the  Holy  Trinity,  and  in  three  weeks  after 
the  Holy  Trinity.  And  in  Mic/iaclmas  term,  they 
are,  on  the  morrow  of  All  Souls,  on  the  morrow  of 
Saint  Martin,  in  eight  days  of  Saint  Martin,  and 

in 
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in  fifteen  da}-s  of  St.  Martin  ^  Some  of  these 
T*etin-n  days  happen  on  a  Sunday,  and  anciently, 
when  Amts  were  formed,  courts  of  justice  did 
actually  sit  on  that  day:  but  that  practice  having 
been  long  disused,  it  is  now  held,  that  an  appear- 
ance cannot  be  entered,  nor  any  judicial  act  done, 
or  supposed  to  be  done,  by  the  court,  till  the 
Monday  *. 

On  one  or  other  of  these  return  days,  all  origifial 
writs,  and  process  thereon,  must  be  made  return- 
able, iibiciinqiie,  ho.,  or  wheresoever  the  king  shall 
then  be  in  England  '.  The  first  general  return  day 
of  the  term  is  usually  called  the  cssoin-day  of  that 
term;  and  formerly,  when  essoins  were  allowed  in 
personal  actions,  if  the  defendant  did  not  appear, 
or  cast  an  essoin  on  that  day,  the  plaintift  on  the 
next  day  might  have  entered  an  exception,  and 
obtained  an  order  that  his  essoin  should  not  be  re- 
ceived"^; and  from  this  exception,  so  taken  and 
entered,  the  second  day  after  the  return  of  the  writ 
was  called  the  day  of  exception.  The  third  day,  the 
sheriff  returned  his  writs  into  court,  which  were  de- 
livered to  the  ciistos  hreiiium^  and  from  thence 
this  day  was  called  the  day  of  retorna  bremum-y  and 
then  it  was  that  the  court  was  seised  of  the  cause, 

by 

■' P'or  a  table   of  the  terms  3   Bur.    1596.     1   Blac.   Rep. 

anclre?wj-n*,see  Append.  Chap.  496.  526.  S.  C. 

V.  §  14.  !>  Tiye,  2. 

a  Regist.  19.  W.  Jon.  156.  c  Gilb.  C.  P.  13. 
2   Salk.    627.     6    Mod.   250. 
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by  possession  of  the  writ.  The  fourth  day  was 
called  the  appearance  day,  or  dies  amoris'^,  which 
was  the  day  given  ex  gratia  ciirice,  for  the  defendant'^ 
appearance.  And  this,  which  is  denominated  the 
quarto  dk  post,  is  now  the  first  da}'  in  full  term,  on 
which  the  court  sits  for  the  dispatch  of  business,  ex- 
cept in  Trinity  term,  v/hen  the  court,  by  act  of  par- 
liament, does  not  sit  till  the  fifth  day ;  or  except  in 
Michaelmas  term,  when  the  morrow  of  All  Souls 
falls  on  a  Sunday,  in  ^vhich  case  they  sit  on  the  third 
day'^.  The  first  and  last  days  of  every  term  are 
days  of  appearance. 

The  original  writ  should  always  be  teste*d  after 
the  cause  of  action  accrued  ^;  and  there  should  he 
fifteen  days  at  least  between  the  teste  and  return  of 
it  S;  the  law  requiring  that  distance  of  time  between 
the  sermce  and  return:  though  if  there  be  less,  it 
will  be  aided  by  the  defendants  appearing  and 
pleading  in  chief'.  In  proceeding  to  outlawry,  if 
the  instructions  be  carried  to  the  cursitor  within  the 
first  week  of  a  term,  and  the  cause  of  action  arose 
eai'ly  enough,  he  will,  for  the  sake  of  expedition, 
make  the  original  returnable  on  the  first  or  any 
other  return  of  the  preceding  term ' :  otherwise,  it 
is  usually  made  returnable  in  the  same  or  the  next 

term ; 

4  Co.  Lit.  135.  a.  9.     3  Blac.  Com.  275. 

c  Ante,  98,  9.  hi  Salk.  63.    1   Ld.  Raym 

f  2  Bur.  967.  671.  S.C 

8  2    Inst.    567.      Booth  on         1X170,60. 

real  Actions,   5.  Ciilb,  C.  P. 
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term ;  or,  as  it  does  not  affect  the  liberty  of  the  de- 
fendant, it  may  be  made  returnable  at  the  distance 
of  two  or  three  terms  ^, 

The  ivant  of  an  original  writ  is  aided  after  ver- 
dict, by  the  18  Eliz.  c.  14.  but  not  after  judgment 
by  default,  or  confession';  or  upon  demurrer,  or 
nul  tiel  record.  And  it  has  been  holden,  that  an 
original  writ  which  is  bad  in  substance,  or  a  good 
one  ^vhich  warrants  not  the  declaration,  is  not  aided 
by  this  statute  ".  Where  the  original  however 
differs  from  the  declaration,  and  is  now  between  the 
same  parties  '\  in  the  same  county  °,  of  the  same 
term '',  or  for  the  same  cause  of  action  i,  the  court 
on  a  writ  of  error  will  prima  facie  intend  that  it  is  not 
the  original  upon  which  the  action  was  brought; 
and  where  it  is  certified  to  be  die  same,  if  the  de- 
fendant in  eiTor  come  in  upon  the  scire  facias  ad 
audiendum  erroresy  and  allege  for  diminution  that 
it  was  not  the  original  upon  which  he  declared,  the 
court  will  grant  a  new  certiorari -■,  and  if  upon  such 
writ,  there  appear  to  be  a  good  original,  the  plain- 
tiff 


k  Dyer,  175, 

1  Stat.  4  Ann.  c.  16.  §  2. 

«n  5  Co.  37.  b.  Cro.  Eliz. 
722.  Yelv.  108.  Cro.  Jac. 
185.  Cro.  Car.  282.  1  Lev. 
69.  1  Sid.  84.  2  Ld.  Raym. 
1209. ;  but  see  the  stat.  5 
Geo.  I.  c.  13.  by  which  any 
defect  or  fault,  either  in  form 
or  substance,  in  the  original 
writ,  or  any  variance  there- 


fi'om,  is  aided  after  verdict. 

"  Cro.  Eliz.  204.  Hob. 
251. 

o  Cro.  Jac.  654,  5.  674. 
Palm.  428.  2  Rol.  Rep.  382. 
but  see  Cro.  Jac.  479.  contra. 

p  Cro.  Car.  272.  327.  3 
Mod.  136. 

q  10  Mod.  318.  11  Mod. 
382. 
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tiff  in  error  will  not  be  suffered  to  make  any  allega- 
tion to  the  contrary  ^ 

When  all  the  proceedings  are  of  the  same  term, 
an  original  writ  of  that  term  will  warrant  them^; 
and  the  cursitor  will  make  it  out,  as  a  matter  of 
course,  at  any  time  before  the  essoin -day  of  the  en- 
suing term.  But  an  original  writ  of  the  tenn 
wherein  final  judgment  is  given,  will  not  warrant 
the  judgment,  if  it  appear  upon  record,  that  there 
have  been  proceedings  of  a  preceding  term  ^  And 
it  i&  a  rule  in  Chancery,  that  no  cursitor  shall  make 
original  writs  of  any  return  past,  unless  he  receive 
instructions  within  the  term  wherein  they  are  to  be 
returnable,  or  at  furthest  on  or  before  the  essoin-day 
of  the  next  succeeding  term,  without  warrant  from 
the  lord  chancellor,  or  master  of  the  rolls  ". 

If  the  defendant  therefore  bring  a  writ  of  error, 
after  a  judgment  by  default,  &c.  it  is  usual  for  the 
plaintiff  to  present  a  petition  to  the  master  of  the 
rolls,  setting  forth  the  proceedings  in  the  action, 
and  the  bringing  of  the  writ  of  error,  and  that  the 
petitioner  hath  not  sued  out  an  original  writ  to 
warrant  the  judgment,  which  he  is  advised  is  ne- 
cessary; and  that  the  time  for  applying  for  the  same 
in  ordinary  course  being  expired,  the  cursitor  can- 
not make  it  out,  v/ithout  an  order  for  that  pur- 
pose. 

••  Cro.    Jac.     597.      Palm.         MWils.  181. 
428.    11   Mod.  382.  and   see        "  Lord  C/arerzc/on's  orders  in 

Run.  Ej.  142,  3.  Chancery. 

'  1  Keb.  327. 
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pose ".  On  this  petition,  the  master  of  the  rolls 
will  grant  his^z^r '' ;  upon  which  an  Order  "  is  di'awn 
up,  agreeably  to  the  prayer  of  the  petition,  that 
the  cursitor  of  the  county  where  the  venue  is  laid, 
do  issue  out  an  original  ^trit,  with  a  proper  return ; 
and  that  the  petitioner  pay  the  plaintiff  in  erroT  his 
costs,  if  he  do  not  proceed  further,  after  having  had 
notice  of  the  order. 

An  original  writ  was  not  amendable  at  common 
law%  in  the  case  of  a  common  person  - .  But  it  may 
be  amended,  by  the  statute  8  Hen.  VI.  c.  12.  for 
the  misprision  of  the  clerk,  in  not  following  his  in- 
structions, or  on  account  of  his  nescience^  or  w^ant  of 
skill,  in  matters  of  form,  though  not  in  substance  ^. 
When  the  cursitor  or  his  clerk  lias  been  guilty  of  a 
mistake,  in  making  out  the  original  variant  from 
the  precipe ^  which  is  the  warrant  for  the  original, 
the  practice  of  the  office  is  to  set  it  right,  as  a  mat- 
ter of  course,  and  re-seal  the  writ  ^ :  Or  the  amend- 
ment may  be  made  on  motion^  or  by  petitio?i  to  the 
master  of  the  rolls'";  and  it  seems  that  before  the 
return  of  the  writ,  the  motion  should  be  made  in 
Chancery '',  but  afterwards,  in  the  court  \vhere  the 
writ  is  returnable  ''.  The 

V  Law  and  Prac.  of  Error,  ^  8  Co.   159.     Gilb.   C.   P. 

29,  30.    Append.  Chap.  \\  §  117.     Barnes,   10.   16.  22. 

15.  as  Atk.  599. 

^'/rf.  §16.  bo    Wils.    395.     6    T.    R. 

^  Id.  §  17.  544.     7  T.  R.  300. 

y  8  Co.  156.  b.   1  Salk,  49.  <^  3  Atk.  596. 

I  Ld.  Ravm.  564.  S.  V.  .<  Barnes,  10.  !6.  22. 
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The  first  process^  or  proceeding  upon  the  original 
writ,  in  actions  of  account^  co'venaiit^  debt^  annuity^ 
and  detinue^  is  a  mmmons ',  or  warning  to  appeal' 
according  to  the  exigency  of  the  writ;  being  no- 
thing more  than  a  copy  of  the  writ  itself,  made  out 
by  the  plaintiff's  attorney  for  the  sheriff,  and  de- 
livered by  one  of  his  officers  to  the  defendant,  or 
left  at  the  usual  place  of  his  abode. 

The  defendant  being  summoned,  was  formerly 
allowed  to  cast  an  essoin  \  or  send  an  excuse  by  his 
servant  for  not  appearing;  and  that  being  done, 
it  was  the  plaintiff's  duty  to  adjourn  it  to  some 
day,  appointed  by  the  court,  in  the  next  term  ^'; 
if  he  did  not,  he  was  liable  to  be  non-pros'' d.  But 
no  essoin  was  ever  allowed  in  personal  actions,  on 
the  return  of  a  capias  ^^^  nor  even  on  a  summons^ 
where  the  defendant  was  seen  in  court,  or  appeared 
by  attorney  ' :  and  as  a  corporation  aggregate  could 
not  appear  in  any  other  manner,  they  were  not 
entitled  to  an  essoin ''.  At  this  day,  the  defendant 
being  in  general  at  liberty  to  appear  by  attorney, 
no  essoin  is  allowed  in  any  personal  action  \vhatso- 
ever,  even  \'ihere  a  peer  or  member  of  parliament 
is  defendant'.  Where  an  essoin  is  cast,  and  nei- 
ther quashed  nor  adjourned  to  a  particular  day, 

the 

e  Finch,  L.  305.  352.  i  2  Wils.  165. 

f  2  Inst.  125.  b.  137.  k  Bro.    Abr.    tit.     Corjiora- 

sCro.     Eliz.     36r.  Gilb.     t con,  28.     Cas.  Pr.  C.  P.  8. 
C.  p.  13.  1  2T.  R.  IG. 

^  2  Str.  1194. 

Vol.  I.  P 
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the  plaintiff  may  declare  the  first  day  of  the  nest 
term,  and  the  defendant  is  not  entitled  to  an  im- 
parlance '". 

If  the  defendant  appear  on  or  before  the  quarto 
die  post  of  the  return  of  the  original,  he  should 
cause  an  appearance  to  be  entered  with  the  JjJazer, 
who  is  so  called  from  the  Jiles  of  the  ciistos  brdmumy 
which  are  vrarrants  for  him  to  continue  the  pro- 
cess '\  If  he  make  default,  and  the  sheriff  return 
that  he  is  summoned,  the  filazer  issues  an  attach- 
ment''', which  is  a  judicial  writ,  commanding  the 
sheriff  to  put  the  defendant  by  gages  and  safe 
pledges;  that  is,  to  take  certain  of  his  goods, 
which  are  forfeited  if  he  do  not  appear,  or  to  make 
him  find  personal  pledges  or  sureties,  who  sliall  be 
amerced  in  case  of  his  non-appearance  '':  And  this 
is  the  first  and  immediate  proceeding  upon  the 
original  in  trespass  ^-i  et  armis  '^,  &c.  where  the 
violence  of  the  wrong  requires  a  more  speedy  re- 
medy, and  therefore  the  original  Avrit  commands 
the  defendant  to  be  at  once  attached,  without 
any  previous  warning.  Upon  this  process,  it 
seems  that  the  sheriff  may  either  summon  the  de- 
fendant, or  take  gciges  for  his  appearance  at  the 
return  of  it  *■.  But  a  sheriff's  officer  cannot  justify 

entering 

'"  2  T.  R.  16.  Ej.  139.     3  Blac.  Com.  280. 

"-  Gilb.    C.   P.    14.     Trye,  'i  Finch,  L.  335. 

in  pref.  r  Bro.  Abr.  tit.  Attachment^ 

°  Append.  Chap.  V.  §  7.  pi.  9.  and  see  Dalt.  Sher.  ch. 

f  Gilb.  Distr.   18,  Sec.  Run.  32.  p.  154,  S^c. 
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entering  the  defendant's  house,  under  an  original 
writ  of  trespass  qiiare  clausum  f regit ,  and  continuing 
there,  till  the  defendant  paid  him  a  sum  of  monevj 
as  and  by  way  of  surety  for  Ins  appearance  \ 

The  sheriff's  return  to  the  attachment  is  either 
that  he  has  attached  the  defendant ',  or  that  he  has 
nothing  by  which  he  can  be  attached :  in  the  lat- 
ter case,  the  plaintiff  may  have  a  testatum  pone,  or 
attachment".  If  the  defendant,  being  attached, 
still  neglect  to  appear,  the  plaintiff  may  proceed 
to  compel  his  appearance  by  distringas  ^',  or  dis- 
tress infinite;  which  is  a  process  commanding  the 
sheriff  to  distrain  the  defendant,  by  all  his  lands 
and  chattels,  and  to  answer  for  the  issues '%  or  pro- 
fits of  the  same.  On  the  first  distringas,  the  she- 
riff usually  returns  issues  to  the  amount  of  forty 
shillings ;  and  if  the  defendant  do  not  appear,  be- 
fore or  on  the  quarto  die  post  of  the  return,  the 
plaintiff  should  sue  out  an  alias  distringas-',  and, 
thereupon  move  the  court  to  increase  the  issues; 
a  proceeding  that  seems  to  have  come  in  lieu  of 
the  writ  of  averment  ^.  In  general,  if  the  debt  be 
small,  the  court  will  order  issues  to  be  returned  at 
once  to  the  amount  of  it:  but  otherwise,  on  the 
defendant's    non-appearance,    the    plaintiff    should 

sue 

«  6  T.  R.  137.  Westm.  2.  c.  39.  2  Inst.  453, 

t  Append.  Chap.  V.  §  3.  5  Mod.  1 17. 

u  /(/.  §  9.  X  Append.  Chap.  V.  §  1  L 

V  Id.  §  10.  y  T/ics.  Brev.  144,  5. 
»■' Finch,     L,     352.      Stat. 
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sue  out  a  pluries  ''■  or  testatum  ^  distringas^  and 
move  tlie  court  a  second  time,  and  so  toties  quoties, 
until  issues  be  returned  to  the  amount  of  the  debt. 
When  that  is  done,  the  plaintiff  should  apply  to 
the  court,  for  a  rule  for  sale  of  the  issues  ^,  under 
the  ^.tatute  10  Geo.  III.  c.  50.  which  enacts,  that 
"  the  court  out  of  which  the  writ  proceeds,  may 
"  order  the  issues,  levied  from  time  to  time,  to 
"  be  sold,  and  the  money  arising  thereby  to  be 
"  applied,  to  pay  such  costs  to  the  plaintiff,  as 
*'  the  said  court  shall  think  just,  under  all  the 
"  circumstances,  to  order;  and  the  surplus  to  be 
^'  retained,  until  the  defendant  shall  have  appear- 
"  ed,  or  other  purpose  of  the  writ  be  answered:" 
Which  statute  has  been  construed  to  extend  to  all 
writs  of  distringas^  and  not  to  be  confined  to  such 
as  concern  privilege  of  parliament  only^  But  if 
the  defendant  be  called  in  the  writ  by  a  wrong 
name,  the  sheriff  will  not  be  justified  in  taking 
his  goods  under  it''.  (*) 

The  method  of  proceeding  by  summons,  at- 
tachment, and  distress  infinite,  is  not  affected 
by  the  statutes  for  preventing  frivolous  and 
vexatious  arrests^;  which  only  relate  to  pro- 
cess against  the  person.   It  may  therefore  still  be 

used 

•'  Append.  Chap.  V.  §  1 1 .  d  6  T.  R.  234. 

•^  /f/.  §  12.  e  J2  Geo.  I.  c.  29.    5  Geo. 

b  Id.  §  13.  II.  c.  27.     Barnes.  407,  8,  9. 

'^  5  Bur.  2726,  7, 

(*)  From  the  addenda  to  the  London  editio^i.  "  If  three  partners  (two 
of  whom  reside  abroad  and  one  in  England)  be  sued  for  a  partnership 

debt. 
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used  to  advantage,  where  the  defendant  has  pro- 
perty^ but  cannot  be  arrested  or  served  with  pro- 
cess: And  as  no  capias  lies,  it  is  the  only  method 
of  proceeding  against  peers  of  the  realm,  corpora- 
tions \  and  hundredors  on  the  statutes  of  hue 
and  cry  ^,  &c. 

fCom.    Dig.    tit.    Pleader^         g  3  Keb.  126. 

2  B.  2.  6  Mod.  183. 

debt,  and  the  partner  resident  in  England  appear  to  the  action,  but 
refuse  to  appear  for  the  partners  resident  abroad,  the  sheriP'  ander  a 
distringas  issuing  out  of  the  court  of  common  pleas  against  tlie  two 
partners,  may  take  paitnership  efte.is,  thoujjh  paid  for  by  the  part- 
ner resident  in  England  alone,  to  whom  the  jiartnerslilp  w  as  hirgely 
indebted;  and  the  court  will  not  relieve  him  from  such  distress." 

3  Bos.  &  Pul.  254. 
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CHAPTER  VI. 

Of  the  Proceedings  in  Actions  aga'mst  Peers 
of  the  Realm,  and  Members  of  the  House 
o/'CoMMONs;  and  against  Corporations  jw^? 

HUNDREDORS. 

A  T  common  law  it  seems  that  peers  of  the 
realm,  and  members  of  the  house  of  com- 
mons, not  being  subject  to  a  capias ^  could  only- 
have  been  sued  by  original  writ.  But  now,  by  statute 
12  and  13  W.  III.  c.  3  ^  "  any  person  or  per- 
"  sons,  having  cause  of  action  against  any  knight, 
"  citizen,  or  burgess  of  the  house  of  commons, 
"  or  any  other  person  entitled  to  privilege  of  par- 
"  liament,  may  prosecute  such  knight,  ecc.  in  his 
*'  majesty's  court  of  King's  Bench,  Common  Pleas, 
'*  or  Exchequer,  by  summons  and  distress  infi- 
"  nite,  or  by  original  Dll  and  summons,  attach- 
"  ment  and  distress  infinite;  which  the  said  respec- 
*'  tive  courts  are  impowered  to  issue  against  them, 
"  or  any  of  them,  until  he  or  they  shall  enter  a 
"  common  appearance,  or  file  common  bail,  to  the 
''  plaintiff's  action,  according  to  the  course  of 
"  each  respective  court." 

Since 

^  For  the  history  of  this  sta-    lords,  see  2  H.  Blac.  273,  4. 
tute,    and    the    alterations   it     300,  8cc. 
underwent    in  the   house  of 
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Since  the  making  of  this  statute,  members  of  the 
house  of  commons  may  be  sued  by  bill  and  sum- 
mons, &e.  as  vv  ell  as  by  original  writ  ^.  And  if  a 
person  having  privilege  of  parliament  be  in  the 
King's  Bench  prison,  a  declaration  may  be  filed 
against  him,  as  being  in  the  custody  of  the  mar- 
shal; and  no  summons  need  be  issued'^.  There 
are  also  two  cases,  in  which  it  has  been  deter- 
mined, that  a  peer  of  the  realm  may  be  sued  by  bill 
and  summons  '^,  &c.  But  in  a  late  case  ^,  it  was 
the  opinion  of  the  judges,  on  a  question  referred 
to  them  in  the  house  of  lords,  that  these  cases 
were  not  to  be  considered  as  decisive  authorities 
on  the  subject;  though  after  pleading  in  chief, 
it  was  too  late  for  the  defendant  to  object  to  the 
jurisdiction  of  the  court  ^.  It  seems  therefore 
that,  notwithstanding  the  above  statute,  the  only 
regular  mode  of  proceeding  against  a  peer,  is  by 
original    writ^.     Where     an    action     is    brought 

'  against 

^  2  Ld.  Raym.  1442.  2  Str.  Bill,    pi.    6.    and   Resfionder, 

734.  S.  C.     But  this  mode  of  pi.  30. 

proceeding  is  not  allowed,  as  s  2  H.  Blac.  267.  299.    Lil, 

against  unprivileged  persons.  Ent.   21.     The  original  writ 

Whitworth  v.    Richardson,  E.  and  process  against  a  peer  or 

23  Geo.  III.  member  of  the  house  of  com- 

<=  5  T.  R,  361.  mons,   is  the  same  as  against 

d  Say.  Rep.  63,  4.     Cowp.  other  persons;  for  which  uzrfe 

8  44.  Append.   Chap.  V.  only  that 

e  2  H.  Blac.  267.  299.  and  in  the  original  writ  against  a 

see  3  Bos.   8c  Pul.  7.  9.  (6).  peer,  the  sheriff  must  always 

12.  {a).  be  commanded  to  sumrnonhim. 

^  Sec   also   Bro,   Abr.   tit.  by    good    summoners  ;    and 

after 
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against  a  peer  or  member  of  the  house  of  com- 
mons, jointly  with  other  persons,  the  original 
writ  or  bill  should  be  against  all  the  defendants; 
upon  which  the  peer  or  member  should  be  sum- 
moned, and  a  capias  issued  against  the  other  de- 
fendants. 

In  proceeding  by  original  writ,  against  a  peer  or 
member  of  the  house  of  commons,  the  original 
should  issue  into  that  county  where  the  defendant 
lives;  and  a  summons,  which  is  nothing  more  than 
a  copy  of  the  original,  is  made  out  thereon  by  die 
plaintiff's  attorney,  and  delivered  to  die  sheriff, 
who  serves  it  on  the  defendant  ^'.  Before  or  on 
the  quarto  die  post  of  the  return  of  the  original, 
the  defendant  either  appears  or  makes  default; 
for  he  cannot  cast  an  essoin '.  If  he  make  default, 
the  plaintiff  should  sue  out  a  distringas  *",  and  after 
that  (if  necessary)  an  alias  or  pluries  distringas; 
upon  which  he  may  move  to  increase  and  sell  the 
issues,  as  before  directed '.  Or  if  the  sheriff  re- 
turn upon  the  distringas,  &c.  that  the  defendant 
hath  nothing  by  which  he  can  be  distrained,  the 
plaintiff  may  have  a  testatum  distringas  into  another 
county "'.  The 

after  describing  the  defentl-  said,  that  a  peer  or  peeress 
ant  in  both  cases  by  his  pro-  cannot  be  attached,  but  should 
per   title,   these    words   must     be    brought   in    by   summons^ 


c-)0  : 


be  added,     "  having  Jirivilege  1  Str. 
of  p.avUament ;"     and    instead         ''^  Arde,  j05. 
of  saying  in  the  process,  "  so         ^  Trye,  9. 
"  that    you    have    his    body,"         i  Aiitc,  107,  8. 
say,   "  so  that  he  be.  Sec."  ^  Trye,  10.  12  7 

'^  2  jCromp,    146.  and  it  is 
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The  distringas  and  other  subsequent  process  upon 
the  original,  state  the  cause  of  action  at  large"; 
and  must  be  made  returnable  on  a  general  return- 
day  ubicimque,  or  wheresoever  the  king  shall  then 
be  in  England.  Each  succeeding  writ  must  be 
teste'd  on  the  quarto  die  post  of  the  return  of  the 
preceding  one;  and  there  must  be  jifteen  days  at 
least  between  the  teste  and  return. 

If  the  defendant  appear  upon  any  of  these 
writs,  he  should  enter  his  appearance  with  the 
filazer;  and  when  the  purpose  of  the  writ  is  thus 
answered,  the  issues  (if  any  have  been  levied,) 
are  directed  to  be  returned ;  or  if  sold,  what  shall 
remain  of  the  money  arising  by  such  sale  is  to  be 
repaid  to  the  party  distrained  upon°.  But  the 
plaintiff  in  such  case  is  entitled  to  his  costs :  and 
where  he  had  obtained  rules  for  selling  the  issues 
levied  upon  a  distringas^  alias ^  andpli/ries^  and  also 
a  rule  for  an  attachment  against  the  sheriff,  but 
the  defendant  appeared  before  any  issues  had  been 
actually  levied^  the  court  ordered,  that  upon  pay- 
ment of  the  costs  of  issuing  the  writs,  the  rules 
should  be  discharged ;  being  of  opinion,  that  these 
costs  were  not  to  abide  the  event  of  the  suit,  but 
were  to  be  paid  to  the  plaintiff  immediately,  and 
at  all  events,  whether  he  should  finally  succeed 
in  the  suit  or  not  p. 

The  6i// against  a  member  of  the  house  of  com- 
mons, 

"Trye,  127.  p  5  Bur.  3795. 

•  Stat.  10  Geo.  Ill,  c.  50.  §  4. 
Vol.  I.  Q 


114  OF   THE   PROCEEDINGS 

mons,  is  a  complaint  in  writing,  describing  the 
defendant  as  having  privilege  of  parliament '^i  and 
concludes  with  a  prayer  by  the  plaintiff,  of  pro- 
cess to  be  made  to  him,  according  to  the  form  of 
the  statute,  &c.  This  bill  is  filed  on  treble-penny 
stamped  parchment,  Avith  the  clerk  of  the  decla- 
rations, in  the  Kihg's  Bench  office :  and  the  first 
process  thereon  is  a  writ  oi  siimmojis'';  which  is  a 
judicial  writ,  issuing  out  of  the  same  ofiice,  on  a 
proper  praecipe  %  and  directed  to  the  sheriff  of  the 
county  where  the  venue  is  laid,  commanding  him 
to  summon  the  defendant.  Or  if  the  defendant  re- 
side in  a  different  county,  the  plaintiff  may  sue  out 
a  writ  of  testatutn  summons  into  that  county. 
Upon  one  or  other  of  these  writs  the  defendant 
should  be  summoned,  in  like  manner  as  upon  the 
original;  and  if  he  do  not  appear  within  four  days 
after  the  return  of  it,  is  subject  to  the  process  of 
attachment  and  distringas  ^  &c.  If  he  appear,  his 
appearance  should  be  entered  with  the  proper 
officer,  in  the  King's  Bench  office. 

The  writ  of  summons,  and  other  subsequent 
process  upon  the  hill,  differ  from  the  process  by 
original,  in  the  following  particulars;  first,  that 
they  do  not  state  the  cause  of  action  at  large,  but 
only  require  the  defendant  to  answer  the  plaintiff, 
generally,  in  a  plea  of  trespass  on  the  case,  to  his 
damage  of  ^c.  (according  to  the  plea)  as  he  can 
reasonably  shew  that  thereof  he  ought  to  answer"^; 

secondly, 

q  Say.   Rep.    64.    and   see  ^  jd,  §  3,  5. 

Append.  Chap.  VI.  §  I,  2.  t  Id.  §  6,  7,  8. 

r  Imp.  K.  B.  427.     8  Mod.  ^^  2    Cromp.     146.      Tryc, 

228.  and  see  Append.  Chap.  127. 
VI.  §  4. 
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secondly,  that  they  are  teste'd  on  the  very  retiiVn, 
and  not  on  the  quarto  die  post  of  the  return,  of 
each  other;  thirdly,  that  they  are  made  return- 
aljle  on  days  certain^  and  not  on  general  return- 
days;  and  fourthly,  that  there  need  not  be  fifteen 
days  between  the  teste  and  return  of  them. 

The  defendant  havhig  appeared,  the  plaintifFpro- 
ceeds  to  declare  against  him.  The  time  allowed 
for  declaring  against  a  peer  of  the  realm,  or  mem- 
ber of  the  house  of  commons,  is  the  same  as  in 
other  cases.  But  in  assigning  the  breach  in  assump- 
sit^ against  a  peer  of  the  realm,  the  plaintiff  must 
not  charge  the  defendant  with  contriving  andfrau- 
didenthj  intending^  craftily  and  suhtilely  to  deceive 
and  defraud  him;  for  the  house  of  lords  have  ad- 
judged it  a  very  high  contempt  and  misdemeanor, 
to  charge  a  member  of  their  house  with  any  species 
of  fraud  or  deceit ''. 

Ail  further  proceedings  against  peers  of  the 
realm,  and  members  of  the  house  of  commons, 
are  the  same  as  against  other  persons  ^ ;  only  it 
should  be  remembered,  that  as  no  capias  lies  against 
them,  they  cannot  be  taken  in  execution,  unless 
where  the  judgment  is  obtained  upon  a  statute-sta- 
ple, or  statute -merchant,  or  upon  the  statute  of 
Acton  Burnel'^^  in  which  cases  2l  capias  lies,  even 
against  peers  of  the  realm. 

In 

V  2  Cromp.  149.  ^  \\  Edw.  I. 

^  8  Mod.  229. 
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•In  proceeding  against  a  corporation^  the  pro- 
cess shruld  be  served  on  the  mayor,  or  other  head 
officer'';  and  if  the  defendants  do  not  appear, 
before  or  on  the  quarto  die  post  of  the  return  of  the 
original,  by  an  attorney  appointed  under  their 
common  seal,  (for  they  cannot  appear  in  person^,) 
the  next  process  is  a  distringas^  which  should  go 
against  them  in  their  public  capacity  ^ :  and  under 
this  process,  the  sheriff  may  distrain  the  lands  and 
goods,  which  constitute  the  common  stock  of  the 
corporation ''.  If  they  have  neither  lands  nor  goods, 
there  is  no  way  to  compel  them  to  appear,  at  law 
or  in  equity  ^,  but  only  in  parliament  ^ :  for  it  is 
a  rule,  that  for  a  public  concern,  the  sheriff  cannot 
distrain  any  private  person,  who  is  a  member  of 
the  corporation  ^. 

The  principal  statutes,  by  which  hundredors  are 
■made  answerable  for  damages,  are  first,  the  sta- 
tutes of  Hue  and  Cry,  13  Edw.  I.  st.  2.  c.  1,  2.  28 
Edw.  III.  c.  11.  27  Eliz.  c.  13.  8  Geo.  II.  c.  16. 
and  22  Geo.  II.  c.  24. ;  secondly,  the  Riot  act, 
1  Geo.  I.  St.  2.  c.  5. ;  and  thirdly,  the  Black  act, 

9  Geo. 

y  Sty.  Rep.  367.     Prec.  in  in  Chan.  129.  S.  C. 
Chan.    131.      1   Chan.    Cas.        d  j  Chan.  Cas.  204. 
206.  e  Bro.   Abr.   tit.    Trespass^ 

^  ^nte,  65.  135.     1  Vent.    351.     Cowp. 

a  1  Vent.  351.  85.     Styles,  367.  contra;  and 

^  Skin.  27.  see  1  Lev.  237.     Finch  Rep. 

e  Id.    1  Vern.    122.     Skin.  83,  4.  S.  C. 
84.  S.  C.  2  Vern.  395.    Pre,c. 
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9  Geo.  I.  c.  22^.  In  proceeding  against  Aww^r^cfor^, 
on  the  statutes  of  hue  and  cry,  it  seems  that  the 
process  might  have  been  formerly  served  on  any 
inhabitant  of  the  hundred.  But  now  by  statute  ^, 
"  no  process  for  appearance^  in  any  action  to  be 
*'  brought  upon  the  statutes  of  hue  and  cry,  or 
"  either  of  them,  against  any  hundred,  shall  be 
*'  served  on  any  inhabitant  thereof,  save  only  upon 
"  the  high- constable  or  high-constables  of  the 
"  hundred,  wherein  the  robbery  shall  happen; 
*'  who  is  and  are  required  to  cause  public  notice 
'*  thereof  to  be  given,  in  one  of  the  principal 
**  market-towns  within  such  hundred,  on  the  next 
"  market-day  after  he  or  they  shall  be  served  with 
"  such  process;  or  if  there  shall  happen  to  be  no 
"  market-town  within  the  hundred,  then  in  some 
"  parish  church  within  the  same  hundred,  imme- 
*'  diately  after  divine  service,  on  the  Sunday  next 

"  after 
f  See  also  the  statute  1 1  drawing  or  carrying  the  same ; 
Geo.  II.  c.  22.  and  36  Geo.  or  by  unlawfully  taking  off 
III.  c.  9.  §  2.  by  which  ac-  from  any  such  carriage,  or 
tions  are  given  against  the  hun-  driving  away,  killing  or 
dred,  for  damages  sustained  wounding  any  such  horse  or 
by  unlawfully  stopping  or  seiz-  horses  ;  or  by  taking  or  car- 
ing any  wheat,  flour,  meal,  vying  away,  destroying,  scat- 
malt  or  other  grain,  in  or  on  tering  abroad,  spoiling  or 
the  way  to  or  from  any  city,  damaging  such  wheat,  &c. 
market-town  or  place  in  this  or  any  part  thereof.  And  see 
kingdom;  or  by  wilfully  and  the  statute  9  Geo.  III.  c.  29 
maliciously  breaking,  cut-  and  41  Geo.  III.  c.  24.  as  to 
ting  or  destroying  any  wag-  the  demolishing  or  pulling 
gon,  cart  or  other  carriage,  down  of  mills,  and  the  works 
wherein  any  such  wheat,  £cc.  thereunto  belonging.  3  East, 
shall  be  loaded,  or  the  har-  457. 
ness  of  any  horse  or  horses        s  8  Gto.  II.  c.  16.  §  4. 
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"  after  his  or  their  being  served  with  such  pro- 
*'  cess:  and  he  or  they  is  and  are  impowered  and 
*'  required  to  enter,  or  cause  to  be  entered,  an 
*'  appearance  in  the  said  action,  and  also  defend 
*'  the  same,  for  and  on  behalf  of  the  inhabitants 
"  of  the  said  hundred,  as  he  or  they  shall  be  ad- 
*'  vised." 

*'  And  in  case  the  plaintiff  or  plaintiffs  in  such 
*'  action  shall  recover  and  obtain  judgment  there- 
**  in,    then    no    process    of   execution    shall    be 
*'  served  on  any  particular  inhabitant  or  inhabi- 
*'  tants  of  the  said  hundred,    or    any    franchise 
*'  within  the  precinct  thereof,   nor   on  the    said 
"  high- constable  or  high- constables  ;  but  the  she- 
*'  riff  or  his  officer  shall,   upon  the  receipt  of  any 
"  writ  or  writs  of  execution  to  him  directed,  in 
"  pursuance  of  the  said  judgment,  instead  of  ser- 
"  ving  the  said  writ  or  writs  on  any  inhabitant  or 
*'  inhabitants,  cause  the  same  to  be  produced  and 
*'  shewn  gratis  unto  two  justices  of  the  peace,  of 
*'  the   county,    riding,  or  division,  (whereof  one 
"to  be  of  the  quorum,)  and  residing  within  the 
"  said  hundred,  or  near  unto  the  same;   who  shall 
"  thereupon,  with  all  convenient  speed,  cause  such 
*'  taxation  and  assessment  to  be  made,  and  to  be 
*'  levied  and  collected,  in  such  manner  as  is  pre- 
"  scribed  in  and  by  the  statute  made  in  the  27th 
"  year  of  the  reign  of  Queen  Elizabeth;  in  which 
*'  taxation  and  assessment  there  shall  be  provided 
*'  for  and  included,   over  and    above    what  the 

"  costs 
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"  costs  and  damages  recovered  by  the  plaintiff  or 
*.'  plaintiffs  in  such  action  shall  amount  to,  all 
"  si|ch  just  and  necessary  expences,  as  any  high- 
"  constable  or  high-constables  of  any  hundred 
*'  hath^  or  have  been  at,  in  having  defended  any 
"  such  action  as  aforesaid,  claim  being  made 
*^  thereto,  and  an  account  thereof  given  in  and 
"  proved  in  manner  therein  mentioned;  and  the 
"  sums  of  money  so  to  be  levied  and  collected, 
*'  shall  be  paid  over  and  delivered,  by  such  officer 
!'();•  Jaffieers,  as  by  the  said  statute  of  Queen. 
*'  Elizabeth  2^^  to  levy  and  collect  the  same^ 
"within  ^t-H  days  after  such  collection,  to  the 
*'  sheriff  of  the  county  wherein  the  robbery  shall 
"  happen,  to  the  use  and  behoof  of  the  parties  re- 
"  spectiveiy  entitled  to  receive  the  same." 

By  the  riot  act\  the  action  is  to  be  broug-ht 
against  any  two  or  more  of  the  inhabitants  of  the 
hundred,  in  which  the  damage  was  done ;  and  upon 
this  act,  it  does  not  seem  to  be  necessary  to  pro- 
ceed by  original  writ.  But  upon  the  black  act', 
the  action  is  to  be  brought  against  the  inhabitants 
of  the  hundred,  in  like  manner  as  upon  the  sta- 
tutes of  hue  and  cry.  And  the  execution  upon 
these  acts  is  regulated  by  the  statute  22  Geo.  XL 
c.  46.  \  34.  by  which  it  is  enacted,  that  "no 
"  writ  of  execution,  to  be  sued  out  against  the 

"  inhabitants 

'^  1  Geo.  I.  St.  2.c.5.§G.  '  9  Geo.  I.  c.  32. 
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*'  inhabitants  of  any  hundred,  on  any  judgment- 
"  obtained  by  virtue  of  any  act  or  acts  of  par- 
"  liament  whatsoever,  shall  be  levied  on  any  par- 
"  ticular  inhabitant  or  inhabitants  of  such  hun- 
^'  dred;  but  the  sheriff  or  sheriffs  shall,  on  re- 
"  ceipt  of  every  such  writ,  cause  the  same  to  be 
"  produced  to  two  justices  of  the  peace,  in  such 
"  manner  as  is  directed  by  the  before-mentioned 
"  statute  of  8  Geo.  II. ;  and  that  thereupon  the 
"  said  justices  shall,  in  the  manner  directed  by 
"  the  said  act,  cause  a  taxation  to  be  made,  le- 
*'  vied,  and  collected,  for  raising  and  paying,  as 
'*  well  the  costs  and  damages  recovered  by  the 
"  plaintiff  or  plaintiffs,  as  also  all  such  just  and 
''  necessary  expences,  as  any  inhabitant  or  inha- 
*'  bitants  of  such  hundred  shall  have  been  at,  in 
*'  defending  any  such  action,  the  same  being  first 
"  proved  on  oath,  and  the  attorney's  bill  being 
"  first  taxed,  in  such  manner  as  the  said  act  directs ; 
"  and  the  sums  of  money  so  to  be  levied  and  col- 
"  lected  shall,  within  the  time  by  the  said  act 
'■'  limited,  be  paid  to  the  sheriff  or  sheriffs,  and 
"  by  him  or  them  paid  or  delivered  over  to  the 
*' persons  entitled  to  receive  the  same,  without 
"  any  deduction,  fee  or  rew^ard." 

It  seems  that  under  this  act,  a  writ  of  execution 
sued  out  by  the  party,  who  has  recovered  damages 
upon  the  riot  act,  and  delivered  by  the  sheriff  to  the 
justices,  is  a  good  foundation  for  an  order  to  levy 

the 
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the  amount ''.  But  it  has  been  determhied,  that 
the  order  of  justices  in  such  case,  directing  the 
money  when  levied  to  be  paid  into  the  hands  of  a 
banker,  subject  to  their  further  order,  is  bad.  It 
seems  also,  that  the  order  for  levying  the  money 
ought  to  be  upon  the  inhabitants  of  the  tow7is,  pa- 
rishes, villages,  and  hamlets,  pursuant  to  the  statute 
of  27  Eliz.  and  not  upon  the  inhabitants  of  the 
districts  and  pai'ishes  within  the  hundred. 

kST.  R.341. 
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CHAPTER  VII. 

Of  the  Capias  by  Original;  and  Process  of 
Outlawry. 

A  T  common  law,  the  defendant  was  not  liable 
"*^  to  be  arrested,  for  civil  injuries  unaccom- 
panied with  force  ^.  This  immunity  of  the  de- 
fendant's person,  in  case  of  peaceable  though  frau- 
dulent injuries,  producing  great  contempt  of  the 
law,  in  indigent  wrong-doers,  a  ca/)m  was  allowed 
to  arrest  the  person,  in  actions  of  account^  though 
no  breach  of  the  peace  were  suggested,  by  the  sta- 
tutes of  Marlbridge,  (52  Hen.  III.)  c.  23.  and 
Westm.  2.  (13  Ed.  l.)c.  11.  in  actions  of  t/e^^  and 
detinue,  by  statute  25  Edw.  III.  c.  17.  and  in  all 
actions  on  the  case,  by  statute  19  Hen.  VII. 
c.  9^ 

In  ordinary  cases  therefore,  if  the  sheriff  return 
on  the  original  writ,  or  process  of  attachment,  that 
the  defendant  has  nothing  by  which  he  can  be 
summoned  or  attached,  a  capias  may  be  sued  out, 
in  order  to  arrest  his  person ".  And  where  a  capias 
lies,  it  is  now  generally  issued  in  the  first  instance, 
without  previously  suing  out  the  original^;  in  like 

manner 

a  3  Co.  12.  $  W.  2  Cxilb.  C.  P.  14. 

*>  3  Blac.  Com.  281.  Blac.  Com.  279,  See. 

'^  Com.   Dig.    tit.  Pleader,        ^  Ante,  97. 
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manner  as  in  Chancery,  it  was  usual  to  issue  the 
subpoena^  without  first  bringing  in  the  bill  ^.  The 
capias  is  a  judicial  writ,  issued  by  the  filazer,  and 
directed  to  the  sheriff  or  sheriffs  of  the  same  county 
as  the  original;  commanding  them  to  take  the  de- 
fendant, if  he  be  found  in  their  bailiwick,  and 
safely  keep  him,  so  that  they  may  have  his  body  in 
court,  at  the  return  of  the  writ,  to  answer  the 
plaintiff  in  the  action :  and  it  is  usually  called  a 
S])tci2i\  capias  ad respo7idendum  ^.  If  the  sheriffs  return 
to  this  writ,  that  the  defendant  is  not  found  in  their 
bailiwick,  the  plaintiff  may  have  an  alias,  or  plu- 
ries  capias,  directed  to  the  same  sheriffs,  command- 
ing them,  as  before,  or  as  oftentimes  they  have  been 
commanded,  to  take  the  defendant  ^,  &c. :  or  he 
may  have  a  testatum  capias,  directed  to  the  sheriffs 
of  a  different  county,  (and  afterwards,  if  necessary, 
an  alias  or  pliiries  testatum  capias,)  suggesting  that 
the  defendant  lurks  and  wanders  in  that  county  \  In 
any  of  these  writs,  if  the  defendant  be  within  a  li- 
berty, it  is  usual  to  insert  a  clause  of  non  omittas '. 
So  that,  under  particular  circumstances,  it  may  be 
necessary  for  the  plaintiff  to  have  recourse  to  an 
alias  or  pluries  testatum,  non  omittas,  capias  ad  re- 
spondendum, which  is  the  most  special  writ  of  any, 
against  the  defendant's  person;  and  commands 
the  sheriffs,  as  before,  or  as  oftentimes  they  have 

been 

^  Trye,  59.  h  j^/.  §  4. 

f  Append.  Chap.  VIT.  §  I .  '  Id.  ^  -5. 

z  Id.  %  3, 
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been  commanded,   not  to  omit  by  reason  of  any 
liberty,  but  to  take  the  defendant,   &c.  it  being 
testfjied  that  he  lurks  and  wanders  in  their  county. 
The  process  upon  the  original  should  be  teste^d 
in  the  name  of  the  chief-justice,  or  senior  judge 
of  the  court,    if  there  be  no  chief-justice.    The 
capias  should  regularly  be  teste'' d  in  term-time,  on 
the  quarto  die  post  of  the  return  of  the  original; 
but  not  on  a  Sunday,  or  other  f//>*  nonjuridicus^: 
and  each  succeeding  writ  should  be  teste'' d  on  the 
quarto  die  post  of  the  return  of  the  preceding  one. 
But  unless  the  plaintiff  mean  to  proceed  to  out- 
lawry, the  capias  may  be  if  ej^*?' J  before  the  original, 
and  even  before  the  cause  of  action  accrued,  pro- 
vided it  be  actually  taken  out  afterwards :  for  as 
the  capias  never  appears  on  the  record,  no  error 
can  be  assigned  thereon  " ;  and  the  defendant  can- 
not have  oyer  of  the  cap'ias^  so  as  to  plead  it  in  abate- 
ment ".  These  several  writs  must  be  made  return- 
able, like  the  original,  on  a  general  retuni-day  in 
term-time,  ubicunque,  or  wheresoever  t\\Q  king  shall 
then  be  in  England;  and  there  must  be  atleast^^ 
teeji  days  between  the  teste  and  return  °.  They  must 
be  returnable  however  in  the  same,  or  the  next 
term ;  for  where  a  v/hole  term  intervenes,  between 

the 

•^  But   see    Trye,    59.   184,  &  Pul.  342,  3. 

l^c.  semb.  contra.  o.Trye,    60.    2  Wils.    117. 

•Trye,  191.  but  see  3  Wils.  454.     2  Blac. 

!"  3  Wils.  434.  Rep.    918.   S.    C.      1    Bos.  5c 

-  Per  Cur.  E.  18  Geo.  III.  Pul.  342. 
2  Cromp,  42.  and  see  i  Bos. 
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the  teste  and  return  of  a  capias^  it  is  null  and  voidP. 
The  process  by  original  is  amendable,  as  well  as 
the  process  by  bilh:  and  leave  has  been  given  to 
amend  a  special  capias^  in  one  of  the  defendant's 
names,  in  order  that  an  application  might  be 
made  to  the  master  of  the  rolls,  to  procure  a  new 
original "". 

Where  the  defendant  is  abroad,  or  keeps  out  of 
the  way,  so  that  he  cannot  be  arrested  or  served 
with  process,  the  plaintiff,  on  the  return  of  non  est 
iiivejitus  to  the  pluries  capias^  niay  have  a  writ  of 
exigi  facias^  and  proceed  to  outlawry^',  or  if  there 
be  several  defendants  in  a  joint  action,  and  one  of 
them  be  abroad,  or  keep  out  of  the  way,  the 
plaintiff  may  have  a  writ  of  exigi  facias  against  that 
defendant  ^ ;  and  must  proceed  to  outlawry  against 
him,  before  he  can  go  on  against  the  others  ". 

Outlaxvry^  in  civil  actions,  is  putting  a  man  out 
of  the  protection  of  the  law,  so  that  he  is  incapable 
of  suing  for  the  redress  of  injuries,  and  may  be  im- 
prisoned: and  he  forfeits  thereby  all  his  goods  and 
chattels,  and  the  profits  of  his  lands;  his  personal 
chattels  immediately  upon  the  outlawry,  and  his 

chattels 

p  2  Blac.  Rep.  846.  s  3   Blac.  Com.  283.  Gilb. 

<iAnte^  91.  C.  P.  15. 

«•  7  T.  R.  299.  and  see    3  '  Xrye,  155. 

Wils.  454.  2  Blac.  Rep.  918.  "1   Str.  473.     1  Wils.   78. 

S.  C.  1  H.  Blac.  291.    1  Bos.  2  Str.  1269.    1  Blac.  Rep.  20. 

&   Pul.    342.  481.     2  Bos.  £c  S.  C. 
Pul.  109. 
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chattels  real,  and  the  profits  of  his  lands,  when 
found  by  inquisition^'.  So  penal  were  the  conse- 
quences of  an  outlawry,  that  until  some  time  after 
the  conquest,  no  man  could  have  been  outlawed 
except  for  felony,  the  punishment  whereof  was 
death:  But  in  Bracton's  time''',  and  somewhat 
earlier,  process  of  outlawry  was  ordained  to  lie  in 
all  actions  v'l  et  arm'is;  and  since,  by  a  variety  of 
statutes,  (the  same  as  introduced  the  capias^)  pro- 
cess of  outlawry  lies  in  account^  debt,  detinue^  and 
divers  other  common  or  civil  actions ''. 

If  the  defendant  be  a  woman,  the  proceeding 
is  called  a  waiver;  for  as  women  were  not  sworn 
to  the  law,  by  taking  the  oath  of  allegiance  in  the 
leet,  (as  men  anciently  were,  when  of  the  age  of 
twelve  years  or  upwards,)  they  could  not  properly 
be  outlawed,  or  put  out  of  the  law,  but  were  said 
to  be  waived,  that  is,  derelictce,  left  out,  or  not 
regarded^.  And  for  the  same  reason,  an  infant 
cannot  be  outlawed,  under  the  age  of  twelve 
years  ^. 

Outlawry  is  either  upon  mesne  process  before,  or 
upon ^wc/ process  after  judgment  ^  Upon  772 e^we 
process,  the  plaintiff  cannot  proceed  to  outlawry, 
unless  the  action  be  commenced  by  original  writ ''; 

nor 

^  1  Salk.  395.  b.  Trye,  65. 
^^  Bract,  lib.  v.  p.  425.  =^  Co.  Lit.  128.  a. 

-^  Co.  Lit.    128.   b.     Trye,         a  Trye,  77. 
72.  Gilb.  C.  P.  15.  Fort.  37.  b  1  Sid.  159, 

V  Lit.  §  186.  Co.  Lit.  122. 
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nor  can  the  defendant  be  outlawed  after  judgment, 
unless  the  action  were  so  commenced:  therefore, 
where  the  defendant  was  outlawed  after  judgment, 
in  an  action  commenced  by  bill  of  privilege,  it  was 
holden  that  process  of  outlawry  did  not  lie,  as 
there  was  no  capias  in  the  original  action ".  After 
judgment,  the  plaintiff  may  have  an  exigi  facias,  and 
proceed  to  outlawry,  upon  a  capias  ad  satisfacien- 
dum, without  an  alias  or  pluries^',  because  the  de- 
fendant, having  been  already  in  court  before  judg- 
ment, and  having  conusance  of  the  debt,  ought  to 
pay  it  on  the  first  suing  out  of  the  capias,  and  his 
not  performing  the  judgment  is  a  contumacy,  for 
which  he  is  put  out  of  the  king's  protection.  And 
no  writ  oi proclamation  is  required  upon  an  exigent 
after  judgment,  but  only  upon  mesne  process  ^ 

The  writ  of  exigi  facias  is  a  judicial  writ,  made 
out  by  the  flazer,  as  clerk  of  the  exigents  ^,  and  di- 
rected to  the  sheriff  of  the  county  where  the  action 
is  laid  ^,  commanding  him  to  cause  the  defendant 
to  be  required  from  county  court  to  county  court, 
or  from  husting  to  husting,  if  in  London  ^,  that  is,  at 

five 

c  1   Leon.  329.  Cro.  Eliz.  C.    P.    15.     Cromp.    introd. 

216.  100.  semb.  contra. 

d  Gilb.    C.    P.    17.     Trye,  ^  In  London,    the   hustings 

77.  134.  are   holden   once  every  fort- 

<^ Cro.  Jac.  577.  night;  on  which  account  the 

f  Trye,  m  pref.  action  is  generally  laid  there, 

E  Fitz.   Abr.    tit.    Exigent,  when  the  plaintiff  intends  to 

"26.  Bro.  Abr.  tit.  Exigent  b*  proceed   to  outlawry.     Trye, 

Cafiias,    19.  Dyer,   295.     But  66.     3  Lev.  245. 

see  3  Bac.  Abr.   769.  Gilb. 
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five  successive '  county  courts  or  hustings,  until  he 
be  outlawed,  if  he  do  not  appear,  and  if  he  appear, 
to  take  him '',  Sec.  This  writ  should  be  teste'd  on 
the  quarto  die  post  of  the  return  of  the  pluries  capias 
before,  or  of  the  capias  after  judgment;  and  if 
there  be  not  five  county  courts  between  the  teste 
and  return  of  it,  there  issues,  upon  the  sheriff 's  re- 
tuni  thereto',  an  exigent  denovo,  with  a  clause  (from 
whence  it  is  called  an  allocatur  exigent)  directing 
the  sheriff  to  allozv  the  several  county  courts,  at 
which  the  defendant  has  been  already  required  "". 

In  addition  to  the  exigent,  a  writ  of  proclama- 
tion'' was  introduced  by  the  statute  6  Hen.  VIII. 
c.  4.  which  requires  it  to  be  directed  to  the  sherift" 
of  the  county  of  which  the  defendant  is  called,  or 
described  in  the  original ;  for  there  he  was  supposed 
to  dwell;  and  if  he  did  not  in  fact  dwell  there,  he 
might  have  avoided  the  outlav/ry,  by  the  statute  of 
additions".  But  the  writ  of  proclamation  is  at 
present  governed  by  the  statute  31  Eliz.  c.  3.  ^  1. 
which  enacts,  that  "  in  every  action  personal, 
*'  w^herein  any  writ  of  exigent  shall  be  awarded  out 
''  of  any  court,  a  writ  of  proclamation  shall  be 
"  awarded  and  made  out  of  the  same  court,  having 
"  day  of  teste  and  return  as  the  said  writ  of  exigent 

"  shall 

"'  Plowd.  371.  Chap.  VII.  §  8. 

^Trye,    1 12,  and  see  Ap-        "  Gilb.    C.    P.    19.    Tiye, 

pend.  Chap.  VII.  §  6.  113.  Thes,  Brev.  88.  and  see 

I  Id.  §  7.  Append.  Chap.  VII.  §  9. 

^   Trye,    114.  Rast.   Ent.        o  Dyer,  214. 
189.  355.  and   see   Append. 
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^'  shall  have,  directed  and  delivered  of  record  to 
*'  the  sheriff  of  the  county  where  the  defendant  at 
"  the  time  of  the  exigent  so  awarded  shall  be  dwell- 
"ing;  which  writ  of  proclamation  shall  contain 
"  the  effect  of  the  same  action :  And  that  the  sheriff 
"  of  the  county,  unto  whom  any  such  writ  of  pro- 
"  clamation  shall  be  delivered,  shall  make  three 
"  proclamations,  one  in  the  open  county  court, 
"  another  at  the  general  quarter- sessions  of  the 
"  peace,  in  those  parts  where  the  defendant  at  the 
"  time  of  the  exigent  aw^arded  shall  be  dwelling, 
"  and  the  third,  one  month  at  the  least  before  the 
"  quinto  exactus  by  virtue  of  the  said  writ  of  cxi^e/zf, 
•*'  at  or  near  the  most  usual  door  of  the  church  or 
"  chapel  of  that  town  or  parish,  where  the  defend- 
"  ant  shall  be  so  dwelling;  and  if  the  defendant 
"  shall  be  dwelling  out  of  any  parish,  then  in  such 
"  place  as  aforesaid,  of  the  next  adjoining  parish 
*'  in  the  same  county,  and  upon  a  Sunday,  imme- 
"  diately  after  divine  service,  and  sermon  (if  there 
"  be  one),  and  if  there  be  no  sermon,  then  forth- 
''  w^ith  after  divine  service :  And  that  all  outlawries 
"  had  and  pronounced,  whereupon  no  writs  of 
*'  proclamation  shall  be  awarded  and  returned  ac- 
"  cording  to  the  form  of  this  statute,  shall  be  ut- 
"  terly  void  and  of  none  effect."  This  writ  should 
have  the  same  teste  and  return  as  the  exigent;  and 
if  the  defendant  reside  in  a  different  county  from 
that  into  which  the  exigent  issued,  the  writ  is  called 

a  foreign 
Vol.  I  J=i 
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,\  foreign  proclamation  p.  The  sheriff's  return  to 
this  writ  is,  that  he  has  caused  the  defendant  to  be 
proclaimed;  and  that  either  generally,  according 
to  the  effect  of  the  statute '',  or  specially,  setting 
forth  the  times  and  places,  when  and  where  the  pro- 
clamations were  made  "■. 

Upon  the  defendant's  being  put  in  exigenty  he 
is  either  taken  by  the  sheriff,  appears  voluntarily, 
or  makes  default.  If  he  be  taken,  he  either  re- 
mains in  custody  of  the  sheriff,  or  gives  bail,  &c. 
as  upon  a  common  arrest.  Formerly,  if  the  de- 
fendant had  appeared  voluntarily,  at  any  time  be- 
fore the  return  of  the  exigent",  he  might  have  ob- 
tained a  writ  of  supe?-sedeas^  from  the  Jilazery  as 
clerk  of  the  supersedeases  ",  on  entennga.common  ap- 
pearance of  the  term  in  which  the  exigent  issued"; 
and  he  may  still  do  so,  where  the  action  does  not 
require  special  bail.  But  upon  a  question  agitated 
some  years  ago,  whether  in  a  case  originally  requi- 
ring ^/^ecia/  bail,  if  the  defendant  stand  out  to  an 
exigent ''',  he  can  come  in  and  appear  to  the  exigent, 
without  putting  in  special  bail;  it  was  ruled  by  the 

court, 

!•  Append.  Chap.  VII.  §  10,  w  The  question,   as  stated 

'i/c/.  §  11.                             .  ^y   ^''"   James   Burrow,    was 

»■  /cf.  §  12.  whether  the  defendant,  stand- 

3  Cas.  Pr.  C.  P.  28.  ing  out   to   an  outlawry,   can 

t  Append.  Chap.  VII.  §  13.  come   in    and   appear   to   the 

and    for   the    sheriff's  return  outlatvry,   without   putting  in 

thereto,  see  §  14.  special   bail:    But   upon    in- 

»  Trye,  inpref.  quiry,  it  appears  to  have  been 

^'  Id.  67,   68.    Gilb.  C.    P.  as  stated  above,  upon  the  exi- 

19.  Fort.  39.  ^ent  before  outUtwry. 
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court,  that  there  ought  to  be  special  bail.  "  It 
would  be  very  unreasonable,  they  said,  that 
the  defendant  should  gain  an  advantage,  by 
standing  out  till  process  of  outlawry:  He  cer- 
tainly ought  not  to  be  in  a  better  condition  then, 
than  if  he  had  appeared  at  first."  And  accord- 
ingly the  direction  given  was,  that  the  filazer 
should  not  issue  a  supersedeas^  till  the  defendant 
had  put  in  special  bail ''. 

If  the  defendant  be  neitlier  arrested  nor  appear, 
but  make  default,  at  five  successive  county  courts, 
or  hustings,  he  is  outlawed  if  a  man,  or  if  a  woman 
she  is  •waived^  by  the  judgment  of  the  coroners^  or 
of  the  recorder  in  London"'',  and  the  judgment  of 
outlawry  being  returned  by  the  sheriff  upon  the  exi- 
gent, the  Jilazer,  as  clerk  of  the  outlawries  ^,  will 
make  out  a  writ  of  capias  utlagatum,  which  is  either 
general  or  special^,  and  maybe  issued  into  any  coun- 
ty, without  a  testatum^;  nor  is  there  any  occasion, 
upon  an  outlawry  after  judgment,  to  revive  the 
judgment  by  scire  facias,  after  a  year  and  a  day  *=. 

By  t\it general  writoicapias  utlagatum,  the  sheriff 
is  commanded,  "that  he  do  not  omit,  by  reason 
"  of  any  liberty  of  his  county,  but  that  he  take  the 
"  defendant,  if  he  be  found  in  his  bailiwick,  and 

"  him 

^  3  Bur.  1920.  a/rf.  65,  6.  Gilb.  C.  P.  16. 

y  Co.    Lit.    288.    b.    Gilb.        ^  1  Vent.   33.  Gilb.  C.   P. 

C.  P.   15,   16.  and   see   Ap-  17. 

pend.  Chap.  VII.  §  r.  c  Cro.  Eliz.  706.     5  Mod 

^  Trye,  in  pre/.  203.  Gilb.  C.  P.  7 1. 
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"  him  safely  keep,  so  that  he  may  have  his  body 
*'  in  court,  on  a  general  return-day,  wheresoever^ 
"  &c.  to  do  and  receive  what  the  court  shall  consider 
'■'•  of  him'^y  The  defendant  being  taken  by  the 
sheriff  on  this  writ,  either  gives  bail  to  appear  and 
reverse  the  outlaw;  or  remains  in  custody,  until 
he  actually  reverse  it,  or  obtain  a  charter  of  pardon, 
or  be  relieved  under  an  insolvent  act  ^. 

At  common  law,  the  defendant  could  not  have 
been  bailed,  when  taken  by  the  sheriff,  on  a  capias 
utlagatum  ^:  and  this  case  is  particularly  excepted 
out  of  the  statutes  23  Hen.  VI.  c.  9.  and  13  Car. 
II.  Stat.  2.  c.  2.  ^  4. ;  by  the  latter  of  which  sta- 
tutes, it  is  expressly  declared,  that  "  no  sheriff, 
*'  &c.  shall  discharge  any  person  or  persons,  taken 
"  upon  any  v<!r\\.oi  capias  utlagatum^  out  of  custody, 
' '  without  a  lawful  siipersedeas  first  had  and  received 
"  for  the  same."  But  noAV  by  statute  4  and  5  W. 
&  M.  c.  18.  \  4,  5.  "  if  any  person  outlawed  in 
''  the  court  of  King's  Bench,  other  than  for  trea- 
^'  son  and  felony,  shall  be  taken  and  arrested, 
"  upon  any  capias  utlagatum  owt  of  the  said  court, 
"the  sheriff  m.aking  the  arrest  may,  in  all  cases 
"  where  special  bail  is  not  required  by  the  said  court ^ 
*'  take  an  attorney's  engagement  under  his  hand, 
*'  to  appear  for  the  defendant,  and  reverse  the 
"  outlawry;  and  may  thereupon  discharge  the  de- 
fendant 

*Trye,    115.  and  see  Ap-        f  Trye,   73.    3  Bur.    1484 
pend.  Chap.  VII.  §  15,  16.         4  Bur.  2540. 
f  4  Bur.  2119.  212r. 
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fendant  from  such  arrest:  and,  in  those  cases 
where  special  hail  is  required  by  the  said  courts  the 
said  sheriff  shall  and  may  take  security  of  the 
defendant  by  bond,  with  one  or  more  sufficient 
surety  or  sureties,  in  the  penalty  of  double  the 
sum  for  which  special  bail  is  required,  and  no 
more,  for  his  appearance  by  attorney  in  court, 
at  the  return  of  the  writ,  and  to  do  and  perform 
such  things  as  shall  be  required  by  the  said 
court;  and  after  such  bond  taken,  may  dis- 
charge the  defendant  from  the  said  arrest:  Or, 
in  case  the  defendant  shall  not  be  able  to  give 
security  as  aforesaid,  before  the  return  of  the  rvrit^ 
he  shall  and  may  be  discharged,  whenever  he 
shall  find  sufficient  security  to  the  sheriff,  for 
his  appearance  by  attorney  in  the  said  court,  at 
some  return  in  the  ensuing  term,  to  reverse  the 
outlawry,  and  to  do  and  perform  such  other 
thing  and  things,  as  shall  be  required  by  the 
said  court."  This  statute  has  been  construed 
not  to  extend  to  criminal  cases ;  at  least,  not  to 
misdemeanors,  after  conviction^.  And  even  in 
civil  cases,  the  defendant  cannot  be  bailed,  where 
he  was  not  bailable  upon  the  process  to  outlawry  \ 
for  it  was  the  design  of  the  statute  to  put  him  in  the 
same  condition,  as  if  he  had  not  been  outlawed :  and 
therefore,  he  is  not  bailable,  when  taken  upon  an 
outlawry  after  judgment.  Neither,  upon  this  sta- 
tute, 

B  4  Bur.  2539,  •'/(/.  2540. 


134  or   OUTLAWRY. 

tute,  will  the  court  restore  goods,  taken  upon  a 
special /"^j&m^  iitlagatum  \  but  they  will  of  course 
be  restored,  upon  the  reversal  of  the  outlawry  ^. 

Where  there  is  no  affidavit  of  a  bailable  cause  of 
action,  the  sheriff  is  authorised,  by  the  statute,  to 
discharge  the  defendant,  on  an  attorney's  under- 
taking to  appear  and  reverse  the  outlawry.  But 
where  an  affidavit  has  been  made,  he  ought  not  to 
be  discharged,  w  ithout  giving  the  security  required 
by  the  statute;  which  is  not  a  common  bail-bond, 
but  a  bond,  with  one  or  more  sufficient  surety  or 
sureties,  for  appearance  by  attorney,  at  the  return 
of  the  writ,  and  to  do  and  perform  such  things  as 
shall  be  required  by  the  court  ^;  that  is,  to  put  in 
bail  to  a  new  action,  plead  within  a  limited  time, 
put  the  plaintiff  in  the  same  condition,  and  such 
like  matters'".  And  it  is  not  necessary  that  the 
affidavit  should  be  made  before  the  outlawry  ",  or 
the  sum  sworn  to  indorsed  on  the  capias  utlaga- 
tum°'y  but  it  is  sufficient,  if  there  be  an  affidavit 
before  the  defendant  is  discharged:  the  court 
having  determined,  that  process  of  outlawry  is 
not  within  the  statutes  for  preventing  frivolous 
and  vexatious  arrests  p. 

By 

i  Per  Cur.  M.  20  Geo.  III.  3.  S.  C.  Fort.  39.  S.  P. 
k  Carth.  459.  1  Ld.  Raym.        "  3  Bur.  1482. 
349.  S.  C.  Poat,  143,  p  Fotunes  against  Menj  M. 

I  3  Bur.  1483.  10  Geo.  II.  cited  in  S  Bur 

>"  4  Bur.  2540.  1483.     Barnes,  322, 
"2  Str.  1178,  9.    I  Wils, 
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By  the  special  writ  of  capias  utlagatum^  the  she- 
riff is  commanded,  not  only  to  take  the  defendant, 
as  by  the  general  writ,  but  also  "  to  inquire,  by 
"  the  oath  of  honest  and  lawful  men  of  his  coun- 
"  ty,  what  goods  and  chattels,  lands  and  tene- 
*'  ments,  he  hath,  or  had  on  the  day  of  his  out- 
"  lawry,  or  at  any  time  afterwards;  and  by  their 
"  oath  to  extend  and  appraise  the  same,  according 
"  to  their  true  value;  and  to  take  them  into  the 
*'  king's  hands,  and  safely  keep  them,  so  that  he 
"  may  answer  to  the  king  for  the  true  value  and 
"  issues  of  the  same ;  making  known  what  he  shall 
'*  do  thereupon  to  the  court,  on  the  return  -  day ''." 
Upon  this  writ,  the  sheriff  is  to  impanel  a  jurj-, 
who  are  to  make  inquiry  of  the  goods  and  chattels 
of  the  defendant,  including  his  debts ''  or  chases  m 
action,  and  also  of  his  leasehold  Sind  freehold  lands 
and  tenements ;  to  appraise  the  goods,  and  to  ex- 
tend or  value  the  lands,  &c.  But  they  have  no- 
thing to  do  with  his  copyholds  %  or  trust  property  ^. 
Witnesses  may  be  subpoena'^d  to  attend  the  ex- 
ecution of  the  inquiry ;  and  when  made,  the  she- 
riff is  to  take  possession  of  the  goods  and  chattels 
of  the  defendant,  and  of  the  leasehold  tenements  in 

his 

q  Trye,  115,  16.  Off.  Brev.  P.  200. 
35.  Thee.  Brev.  59,  &c.  Lil.         *  Parker,  190. 
Ent.   552.   and  see   Append.        «^  Cro.  Jac.  513.  Sty.  Rep, 

Chap.  VII.  §  17.  41.     But   see   the   statute  of 

'4    Co.     95.     Lane,    23.  frauds,  29  Car.  II.  c.  3.  ^  10 
Liitw.   329.    1513.     Gilb.  C. 
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his  own  occupation  " :  But  he  must  not  oust  or 
disturb  the  possession  of  his  tenants  ^ :  and  can  only- 
take  the  issues  or  profits  of  Kis  freehold  tenements  "'. 
The  inquisition  should  set  forth,  with  convenient 
certainty^  the  appraised  value  of  the  goods;  the 
particulars  of  the  debts;  of  what  lands ^  &:c.  the 
defendant  is  seised  or  possessed,  the  different  par- 
cels^ in  whose  tenure^  and  of  what  annual  value, 
beyond  reprizes  "^ :  But  the  inquisition,  being 
merely  an  office  of  i?ist?'uctio7i  or  informatioji,  does 
not  require  so  much  certainty  as  an  office  of  en- 
titling"''. And  if  the  lands,  &c.  be  undervalued, 
there  may  be  a  melius  inquirendum  '^. 

When  the  special  writ  of  capias  utlagatum  is  re- 
turned, it  should  be  delivered,  with  the  inqui- 
sition annexed,  to  \\\^ftlazer^  as  clerk  of  the  exi- 
gents and  outlawries  "*,  and  afterwards  filed  in  the 
office  of  the  custos  hrevium^;  from  whence  a  t7-an- 
script  is  sent  into  the  exchequer  ^  Out  of  this 
court  there  issues  a  venditioni  exponas  to  sell  the 
goods  ^,  a  scire  facias  to  recover  the  debts  ^,  and  a 
levari  facias  to  levy  the  issues  and  profits;  under 
which  latter  writ,  the  sheriff  may  take  not  only  the 

rent 

"  9  Hen.  VI.  20,  21.  a  Trye,  infiref. 

^  Id.  21  Hen.  VH.  7.  ^  Id.  88,  9.  3  T.  R.  578,  9 

^^  Id.  Plowd.  541.     Hardr.        ^  Gilb.  C.  P.    16. 
106.  176.  Bunb.  103.  105.  ''-Append.    Chap.    VH.    § 

"^  Append.    Chap.    VH.    §  20.  and  for  the  return  there- 

18,  19.  to,  see  §  21. 

y  2   Salk.  469.  Bunb.   103.        «  Gilb.  C.  P.   16.    1  Lutw 

-  Hardr.  106.  330. 
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rent  and  moveables  of  the  party  outlawed,  but 
also  the  cattle  of  a  stranger,  levant  and  couchant  on 
the  lands  extended  ^  In  aid  of  these  writs,  a  hill 
may  be  exhibited  in  the  exchequer  against  the  out- 
law, to  compel  a  discovery  of  his  real  and  personal 
estate,  &c.  either  by  the  plaintiff,  to  enable  him 
to  take  out  execution,  or  by  the  attorney-general, 
on  behalf  of  the  crown  ^.  And  it  is  said  to  be  the 
course  of  that  court,  upon  an  outlawry,  to  prefer 
an  information,  in  the  nature  of  a  trover  and  con- 
version, against  him  that  hath  the  goods  of  the 
party  outlawed^. 

The  money  raised  by  the  sheriff,  under  these 
writs,  belongs  to  the  crown ;  but  the  plaintiff  may 
have  it  paid  to  him,  in  satisfaction  of  his  debt  and 
costs,  by  applying  to  the  court  of  exchequer,  or 
lords  of  the  treasury:  and  he  may  also,  \iy)0\\ peti- 
tion '  to  the  lords  of  the  treasury,  obtain  a  lease  of 
the  lands,  &c.  under  the  exchequer  seal  "^j  or  a  gra?it 
of  the  king's  right  to  levy  the  profits  \  If  the  mo- 
ney raised  by  the  sheriff  do  not  exceed  the  sum  of 
fifty  pounds,  the  court  of  exchequer,  on  motion, 
will  order  it  to  be  paid  to  the  plaintiff:  But  if  it 
exceed  that  sum,  the  plaintiff  must  j&<?f«Y/o^z  for  it, 

to 

fl  Ld.  Raym.  305.  and  ^  Append.  Chap.  VII.  §  22. 
the  cases  there  cited,  in  the  ^  Hardr.  106.  422,  T. 
last  edition.  Raym.   17.     1  Lev.  33.  S.  C. 

g  Hardr.  22.  i  9   Hen.    VI.    20.    2    Rol. 

t  1  Mod.  90.  Abr.  808.  Gilb.  C.  P.  17. 
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to  the  lords  of  the  treasury ;  stating  the  amount  of 
his  debt,  a  short  abstract  of  the  proceedings,  with 
the  expences  he  has  been  put  to,  and  praying,  in 
respect  thereof,  that  the  attorney- general  may  be 
authorised  to  consent,  on  behalf  of  the  crown, 
that  the  money,  remaining  in  the  sheriff's  hands, 
may  be  paid  over  to  the  petitioner "".  This  petition 
is  referred,  by  the  lords  of  the  treasury,  to  their 
solicitor " ;  who  should  be  furnished  with  a  certi- 
Jicate  of  the  proceedings  from  the  clerk  in  court", 
and  an  affidavit  p,  sworn  before  a  baron,  of  the 
amount  of  the  debt  and  costs :  whereupon  he  will 
make  his  report  "^^  which  should  be  filed  with  the 
clerk  of  the  treasury.  A  -warrant  is  then  issued, 
under  the  king's  sign-manual,  for  the  attorney-ge- 
neral to  give  his  consent  to  an  order,  pursuant  to 
the  prayer  of  the  petition "" :  upon  which  a  motion 
is  made  in  the  court  of  exchequer;  and  the  attor- 
ney-general consenting,  an  order  is  framed  accord- 
ingly ^  This  order  must  be  engrossed,  and  put 
under  seal,  with  a  suhpozna^  annexed  to  perform  it; 
and  the  sheriff,  being  served  therewith,  must  pay 
over  the  money,  or  will  be  liable  to  an  attach- 
ment ^ 

Having  thus  shewn  the  consequences  of  an  out^ 

lawry., 

"»  Append.  Chap.    VII.    §         ^  Id.%  28. 
23.  3  Id.  §  29. 

1  Id.  §  24.  ^Id.%  30. 

o  Id.  §  25.  "  Imp.  K;  B.  44S.  2  Cromp. 

p  Id.  §  26.  47. 

n  Id.  %  27. 
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lawry,  I  shall  proceed  to  consider  the  mode  o{  re- 
versing it,  where  the  party  outlawed  comes  in  gra- 
tiSy  or  in  consequence  of  an  arrest  upon  the  capias 
utlagatiim.  There  are  two  ways  of  reversing  an 
outlawry,  1st,  hy  writ  of  error  ^,  returnable  /7o- 
rum  nobis^^i  2dly,  by  ?7iotio?i,  founded  on  a  plea, 
averment'' or  suggestion,  of  some  matter  apparent, 
as  in  respect  of  a  supersedeas,  omission  of  process, 
variance,  or  other  matter  apparent  on  the  record : 
and  yet,  in  these  cases,  some  have  holden,  that 
in  another  term  the  defendant  is  driven  to  his 
writ  of  error.  But  for  any  matter  of  fact,  as  death, 
imprisonment,  beyond  sea  at  the  time  of  the  exi~ 
gent  awarded^,  service  of  the  king,  &c.  he  is 
driven  to  his  writ  of  error,  unless  it  be  in  the  case 
of  felony,  and  there  in  favorem  vit^  he  may  plead 
it.  It  seems,  however,  to  be  discretionary  in  the 
court  to  relieve  by  motion,  or  put  the  parties  to  a 
writ  of  error;  and  of  late  years  they  have  gone  fur- 
ther than  heretofore  upon  motion,  the  more  ef- 
fectually to  expedite  justice,  save  expence,  and 
preserve  the  credit  and  character  of  the  defendant. 
At  common  law,  the  party  outlawed  must  have 
appeared  in/><?r^o;2,  in  order  to  reverse  the  outlawry ; 

and 

V  Co.   Lit.   259.  b.   Trye,  60.  and   see  Append.  Chap. 

73.  Fort.  38.  Append.  Chap.  VII.  §  33. 

VII.  ^31,  and  for  the  assign-  y  Carth.  459.    1  Ld.  Raym. 

ment  of  errors,  see  §  32.  349.  S.  C.    2  Sti*.    1178.    1 

"  Trye,  74.  Wils.  3.  S.  C. 

^  Zrf.  69.  118.  Thes.  Brev. 
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and  could  not  have  appeared  by  attorney  ^  But 
now,  by  statute  4  and  5  W.  &  M.  c.  18.  k  3, 
for  the  more  speedy  and  easy  reversing  of  outlaw- 
ries, in  the  court  of  King's  Bench,  "No  person  out- 
"  lawed  therein,  for  any  cause,  matter  or  thing 
"  whatsoever,  treason  and  felony  only  excepted, 
"  shall  be  compelled  to  come  or  appear  in  person  in 
"  the  said  court,  to  reverse  such  outlawry,  but 
"  shall  or  may  appear  by  attorney^  and  reverse  the 
*'  same  without  bail,  in  all  cases  except  where  spe- 
"  cialh^il  shall  be  ordered  by  the  said  court." 

Before  the  allowance  of  a  writ  of  error,  or  re- 
versing an  outlawry,  by  plea  or  otherwise, ybru'a«? 
of  proclamations^  the  statute  oi  Elizabeth^  requires, 
'*  that  the  defendant  in  the  original  action  shall  put 
"  in  bail,  not  only  to  appear  and  answer  the  plain- 
"  tiff,  in  a  ne^v  action  to  be  commenced  for  the 
"  cause  mentioned  in  the  former  ^,  but  also  to  sa- 
"  tisfy  the  condemnation,  if  the  plaintiff  shall  be- 
"  gin  his  suit  before  the  end  of  two  terms  next  after 
"  ailovving  the  writ  of  error,  or  otherwise  avoiding 
"  the  said  outlawry."  On  reversing  the  outlawTy, 
for  any  other  error  in  law  besides  the  want  of  jjro- 
clamations,  it  was  long  unsettled,  whether  the  de- 
fendant should  be  obliged  to  put  in  special  bail.  In 

the 

z  Cro.     Jac.     462.     Trye,  by  the  outlawry;   and  conse- 

71,72.     2  Salk.  496.  quently   the   plaintiff    cannot 

^  :  1  Eliz.  c.  3.  §  3.  2  Salk.  declare   upon    it,    but    must 

496.  bring    a    new    action.      Cro. 

^  The  reason  seems  to  be,  Eliz.  707.  but  see  March,  9 
that  the  process  is  determined 


I 
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the  earliest  cases  upon  the  subject,  it  was  deter- 
mined that  he  should  ^:  But  there  are  cases  to  the 
contrary,  in  the  time  of  Molt y  Ch.  J.  '^;  and  in  one 
of  them  ^  it  is  said,  that  if  the  party  outlawed  come 
in  gratis^  upon  the  return  of  the  exigent,  &c.  he 
may  be  admitted  by  motion  to  reverse  the  outlawry, 
for  any  other  cause  than  want  of  proclamations, 
without  putting  in  bail;  but  if  he  come  in  by  cepi 
corpus^  he  shall  not  be  admitted  to  reverse  it  with- 
out appearing  in  person,  as  m  such  case  he  was 
obliged  to  do  at  common  law,  or  putting  in  bail 
with  the  sheriff  for  his  appearance  upon  the  return 
of  cepi  corpus,  and  for  doing  what  the  court  shall 
order.  In  two  subsequent  cases  ^,  however,  special 
bail  was  put  in,  upon  reversing  the  outlawry,  for 
errors  in  law,  though  it  does  not  appear  the  party 
came  in  gratis.  At  length,  in  the  case  of  Serecold 
v.  Hampson  ^,  the  court,  upon  considering  the  words 
of  the  4  and  5  W.  &  M.  c.  18.  \  3.  which  em= 
powers  the  outlaw  to  appear  by  attorney,  and  says. 
^'  the  outla^vry  shall  be  reversed  without  bail,  in 
all  cases  except  where  special  bail  shall  be  ordered 
by  the  court,"  declared  they  were  of  opinion, 
they  had  a  discretionary  power  to  require  it  or  not ; 

and 

c  Lit.    Rep.     301.     Carth.         f  Wall  b:.  Wotton,  IL.    V2  G .. 

459.   1  Ld.  Raym.  349.  S.  C.  I.  cited  in  1  Wils.  4.  Martin 

Gilb.  C.  P.  19.  &   Duckett,     2    Str.    951.    2 

dl2    Mod.     545.     1    Ld.  Barnard.  K.  B.  298.  S.  C. 
Raym.   605.   S.  C.     2    Salk.         R  2  Str.  1178,  9.     1  Wils 

496.  3.  S.  C. 

<-  2  Salk.  496. 
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and  that  the  want  of  an  affidavit  before  the  outlawry 
was  no  objection^,  because  that  is  only  requisite  to 
warrant  an  arrest :  and  though  the  31  Eliz.  c.  3.  \  3. 
be  the  only  act  that  expressly  requires  bail,  it  is  not 
to  be  inferred  from  thence,  that  in  other  cases  it 
ought  not  to  be  insisted  on;  for  that  act  makes  a  new 
error,  and  the  bail  upon  it  is  absolutely  to  pay  the 
condemnation -money.  And  accordingly,  it  is  now 
settled,  that  on  reversing  an  outlawry,  for  any  other 
error  in  law  besides  the  want  of  proclamations,  the 
bail  is  commoji  or  special^  in  like  manner  as  upon  the 
arrest.  Where  special  bail  is  required,  it  need  not 
be  put  in  before  the  allowance  of  the  writ  of  error; 
but  it  is  well  enough,  if  put  in  at  any  time  before  the 
reversal'.  The  recognisance,  in  such  case,  is  taken 
in  the  form  prescribed  by  the  statute  of  Eliz. '';  and 
the  bail  are  answerable  at  all  events  for  the  condem- 
nation-money. 

In  general,  an  outlawry  can  only  be  reversed  upon 
payment  of  costs:  But  if  the  process  have  been 
abused,  and  made  subservient  to  purposes  of  op- 
pression, as  where  a  man  has  been  oudawed,  who 
was  already  in  prison  at  the  plaintiff's  suit  ^,  or  being 
at  large  did  not  abscond,  but  appeared  publicly, 
and  might  have  been  arrested  or  served  with  pro- 
cess, 

Ji  Ante^  134.  burton^  M.  26  G.  III.  Bormnck 

'■  1  Ld.  Raym.  605.    2  SU'.  v.  Parkins,  E.  31  G.  III.  Imp. 

951.  2  Barnard.  298.  S.  C.  K.  B.  5  Edit.  520. 

k  12  Mod.  545.  fier  Holt.  2         i  2  Vent.  46.    2  Salk.  495. 

Salk.   496.   Phillifis  -J.    War-  Barnes,  321. 
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cess"*,  the  court,  on  motion,  will  order  the  plaintifF 
to  reverse  the  outlawry  at  his  own  expence. 

When  the  outlawry  is  reversed,  or  the  defendant 
has  obtained  a  charter  of  pardon,  he  may  be  dis- 
charged, if  in  custody,  by  writ  oi  supersedeas'^;  and 
his  property",  if  taken  into  the  king's  hands,  shall  be 
restored  to  him,  by  writ  of  amoveas  manus,  or  other- 
wise, according  to  the  course  of  the  exchequer  p. 
And  where  a  sherifPs  officer,  being  in  possession  of 
the  tenant's  effects  under  an  outlawry,  made  a  dis- 
tress for  rent,  and  sold  the  goods  so  distrained,  and 
afterwards  the  outlawry  was  reversed;  it  was  ruled, 
that  the  officer  was  liable  to  pay  the  produce  of  the 
goods  to  the  landlord,  in  an  action  for  money  had  and 
received ''.  Where  the  defendant  has  obtained  a  char- 
ter of  pardon,  he  must  sue  out  a  scire  facias^  to  give 
notice  thereof  to  the  plaintiff,  in  order  that  he  may 
fiirther  prosecute  his  action,  if  he  think  proper  "■. 

»nT.  Jon.  211.     Comb.    19.  personal,  stt  5  M.oCi.  6\ . 
12  Mod.  413.  P  Trye,    90.   and    see   Ap= 

n  13  Car.  II.   Stat.  2.  c.  2.  pend.  Chap.  VII.  §  36. 
§4.    Trye,   122.  and  see  Ap-         q7T.  K.259. 
pend.  Chap.  VII.  §  34,  5.  r  Trye,    134.    154.   and  for 

°  As   to  chattels   real,,    see  the  forms  of  the  writ,  and  of 

Cro.  Eliz.  278.  2  Vern.   312.  th<^   rccurn   thereto,   see    Ap- 

Bunb.  105.  and  as  to  chattels  pend.  Chap.  VII.  §  37,  8,  9. 

CHAP' 
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CHAPTER  VIIL 

Of  the  Service  of  the  Copy  of  Process  not 
bailable:  and  of  the  Qavs'e.  <?/' Action  and 
Affidavit  necessary  to  authorize  ^/i  Arrest. 

TJEFORE  the  making  of  the  statute  12  Geo.  I.  c. 
29.  a  defendant  might  have  been  arrested,  upon 
process  against  the  person,  in  civil  actions,  for  any 
sum  of  money  howe\'er  trifling,  or  to  any  amount 
hovx^ever  considerable,  without  any  affidavit  of  its 
being  due.  To  remedy  which,  it  was  enacted  by 
the  said  statute,  amended  by  the  5  Geo.  II.  c  27. 
msidi't  perpetual  by  the  21  Geo.  II.  c.  3.  and  extend- 
ed to  inferior  courts  by  the  19  Geo.  III.  c.  70.  that 
'*  in  all  cases,  where  the  cause  of  action  shall  not 
^'  amount  to  the  sum  of  ten  pounds  or  upwards, 
"  and  the  plaintiff  or  plaintiffs  shall  proceed  by  way 
"  of  process  against  the  person,  he,  she,  or  they 
*'  shall  not  arrest,  or  cause  to  be  arrested,  the  body 
"  of  the  defendant  or  defendants;  but  shall  serve 
*'  him,  her,  or  them,  personally,  within  the  juris- 
"  dictioH  of  the  court,  with  a  copy  of  the  pro- 
"  cess;  upon  which  shall  be  written  an  English  no- 
''  tice  to  such  defendant,  of  the  intent  and  meaning 
''  of  such  service;  for  v/hich  no  fee  or  reward  shall 

''  be 
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"  be  demanded  or  taken:  provided  nevertheless, 
"  that  in  particular  franchises  and  jurisdictions, 
"  the  proper  officer  there  shall  execute  such  pro- 
"  cess." 

"  That  in  all  cases,  where  the  plaintiff's  cause  of 
"  action  shall  amount  to  the  sum  of  ten  pounds  or 
"  upwards,  an  affidamt  shall  be  made  and  filed  of 
"  such  cause  of  action;  which  affidavit  may  be  made 
"  before  any  judge  or  commissioner  of  the  court, 
"  out  of  which  such  process  shall  issue,  authorised 
"  to  take  affidavits  in  such  court,  or  else  before  the 
"  officer  who  shall  issue  such  process,  or  his  deputy; 
'■'■  which  oath  such  officer  or  his  deputy  are  impow- 
*'  ered  to  administer ;  and  for  such  affidavit  one 
"  shilling,  over  and  above  the  stamp-duties,  shall 
"  be  paid,  and  no  more:  and  the  sum  or  sums, 
*'  specified  in  such  affidavit,  shall  be  indorsed  on 
"  the  back  of  such  vvTit  or  process';  ior  which  sum 
"  or  sums,  so  indorsed,  the  sheriff  or  other  officer, 
"  to  whom  such  writ  or  process  shall  be  directed, 
"  shall  take  bail,  and  for  no  more  ^'." 

*'  And  that  if  any  writ  or  process  shall  issue  for 
"  the  sum  oj  ten  pounds  or  upwards,  and  no  affida- 
"  vit  and  indorsement  shall  be  made  as  aforesaid, 

"  the 

»  Append.    Chap.     IV.     §     and  does  not  avoid  the  process, 
16.  22.  where  the  sum  sworn  to  is  not 

b  This  part  of  the  statute  is     indorsed  upon  it.    1  Bur.  330. 
merely  directory  to  the  sheriff;     Barnes,  414.   1  H.  Blac.  76, 
Vol.  I.  .  U 
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'*  the  plaintiff  or  plaintiffs  shall  not  proceed  to  arrest 
"the  body  of  the  defendant  or  defendants,  but  shall 
'^  proceed  in  like  manner  as  is  directed  by  the  statute 
"  12  Geo.  I.  in  cases  where  the  cause  of  action  does 
*'  not  amount  to  the  sum  of  ten  pounds  or  upwards.^' 
It  is  curious  to  remark  the  changes  which  the  law  of 
arrest  has  undergone  at  different  periods :  Anciently, 
as  no  capias  lay,  an  arrest  was  not  allo^ved,  except 
in  actions  of  trespass  w  8f  armis:  afterwards,  an 
arrest  was  introduced  with  the  capias^  in  other  ac- 
tions: and  now,  by  the  operation  of  the  before- 
mentioned  statutes,  an  arrest  cannot  be  had  in  the 
only  action  ^vherein  it  was  formerly  allowed. 

Three  cases  are  provided  for  by  these  statutes  ; 
first,  where  the  cause  of  action  does  not  amount  to 
ten  pounds ;  secondly,  where  it  amounts  to  teii 
pounds  or  upwards,  and  no  affidaiiit  is  made  there- 
of; thirdly,  where  it  amounts  to  ten  pounds  or  up- 
wards, and  there  is  an  affidavit  made  and  filed  of 
the  cause  of  action  *".  In  the  two  first  cases,  the 
process  against  the  person  is  7iot  bailable'^;  and  the 
defendant  cannot  be  arrested  thereon,  but  must  be 
personally  served  with  a  copy  of  it ;  on  which  there 
must  be  written  an  English  notice^  of  the  intent 
and  meaning  of  such  service'';  which  in  effect  re- 
duces 

^  Prac.  Reg.  350.  more  properly  confined  to  the 

'*  This  is  frequently  called  bill  of  Middlesex  or /a/zVfl?,  &c. 

common  or  serviceable  process  ;  without  the  clause  o{  ac-eliatn. 

though  the  term  coOT??i07z  seems        e  Append.  Chap.  VIII.  §  1 
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duces  it  to  a  mere  summons  K  This  notice  is  re- 
quired by  the  statutes,  where  the  cause  of  action 
amounts  to  te?i  pounds  or  upwards,  and  no  affidavit 
is  made  thereof,  as  well  as  where  it  does  not  amount 
to  ten  pounds  ^.  And  it  must  be  directed  to  the  de- 
fendant ^';  for  if  his  name  be  not  prefixed  thereto,  the 
process  is  irregular,  and  may  be  quashed  on  motion. 
And  it  should  require  the  defendant  to  appear  at  the 
return  of  the  process',  though  it  happen  on  a  Sunday  \ 
If  there  be  no  notice  to  appear  '^,  when  necessary,  or 
the  notice  be  not  properly  directed  \  &c.  the  defen- 
dant may  move  the  court  to  set  aside  the  proceed- 
ings. But  any  trifling  informality  in  the  notice,  as 
setting  down  the  day  of  the  mouthy  on  which  the 
defendant  is  to  appear,  without  saying  instant^  next, 
or  specifying  the  year^  will  not  invalidate  it  ™. 

The  copy  of  process  to  be  served  on  the  defen- 
dant, must  be  a  copy  of  such  process  as  he  might 
have  been  arrested  upon,  before  the  statute  12  Geo.  I. 

c.  29.: 

.    f  Cowp.  455.  mon  pleas,  the  day  inserted  in 

K  7  T.  R.  337.  Barnes,  404.  the  notice  to  appear  to  a  com- 

Pr.  Reg.  349.  Cas.  Pr.  C.  B.  mon  cafiias,  must  be  the  actual 

100.  143.    1   Sel.  Pr.  83.  but  return-day  of  the  writ.  2  Bos. 

see  1  Wils.  22.  contra.  fie  Pul.  340. 
h  Kelynge,     131.     1    Wils.         k  2  Str.  1072. 

104.  'Kelynge,  131.  1  Wils.  104. 


V.  Hanson,   T.  42     2  Bos.  &  Pul.  38. 


G.  III.  m  2  jifj..  1233.  Barnes,  425. 

J  3  Bur.  1600.    In  the  com- 
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c.  29.:  and  therefore,  where  the  proceedings  arc 
by  original  J  he  should  be  served  with  a  copy  of  the 
capias^  and  not  of  the  original  writ  of  summons  or 
attachment ''.  But  where  the  defendant  is  in  a  county 
palatine,  he  should  be  served  with  copy  of  the  pro- 
cess issuing  out  of  this  court;  and  not  of  the  man- 
date^ from  the  officer  to  whom  it  is  directed  °.  The 
copy  of  the  process  may  be  served  by  the  sheriff  or 
his  officers,  (except  in  particular  franchises,  having 
the  return  of  writs, )  or  by  any  one  else  p,  provided  he 
be  able  to  examine  the  copy  with  the  original,  so  as 
to  swear  (if  necessary)  to  the  service.  In  particular 
franchises  and  jurisdictions,  the  proper  officer  there 
should  execute  the  process  '^. 

Formerly,  a  copy  of  the  process  must  have  been 
served  on  the  defendant,  before  the  return  day  "^j 
but  now  it  is  holden,  that  service  at  any  time,  even 
after  the  rising  of  the  court,  on  the  return  day,  is 
sufficient  ^  A  bill  of  Middlesex  should  not  be  served 
in  London^  or  elsewhere  out  of  the  county  of  Mid- 
dlesex ;  nor  whilst  the  defendant  is  attending  liis 
cause  at  the  sittings'":  'but  where  there  is  any  dis- 
pute as  to  the  boundaries  of  the  county,  the  court 
will  not  determine  it  on  motion ' .    And  it  is  now 

settled 

"  Barnes,  406.  410.  ■■  Barnes,  415.  424. 

0  2    Barnardist.    318.  327.         ^  2  Bur.  812.    1  T.  R.  192. 
337.     398.      Pr.     Reg.  344.     Pr.  Reg.  352.  2  Wils.  372. 
Barnes,  406.  'Doug.  384.   1   T.  R.  187. 

P  Pr.  Reg.  345.  I  Esp.  Cas.  M,  Pri.  42. 

1  Stat.   5   G.   II.  c.  27.  §  3.         u  2  Str.  1094. 

V  1  Wils.  77. 
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settled,  that  a  latitat  may  be  served  in  Middlesex^  or 
an  J  other  county  ".  On  serving  the  copy,  it  is  not 
necessary,  though  usual,  to  shew  the  original  pro- 
cess '',  unless  demanded  ^.  And  in  an  action  against 
husband  and  wife,  it  is  deemed  sufficient  to  serve 
the  husband  only\ 

If,  upon  the  service,  the  defendant  speak  con- 
temptuous words  of  the  courts  or  its  process^  he  is 
liable  to  an  attachment.  And  where  the  words  are 
spoken  of  the  courts  the  attachment  issues  in  the  first 
instance  '';  for  it  would  be  to  no  purpose  to  grant  a 
rule  to  shew  cause,  which  would  probably  expose 
the  court  to  further  insult  ^\  It  has  been  doubted 
however,  whether,  when  such  words  are  sworn  to  by 
one  person  only,  the  rule  should  be  absolute,  or  only 
to  shew  cause  " ;  the  rule  in  chancery  requiring  two 
affidavits,  to  deprive  the  party  of  the  benefit  of  shew- 
ing cause :  and  in  this  court,  the  rule  is  only  tc  shew 
eause,  where  the  words  are  spoken  of  its  process  ". 


Where  the  cause  of  action  amounts  to  ten  pounds 
or  upwards,  and  an  affidcmt  thereof  is  made  and 

filed 

w  Doug.  384.    1  T.R.  187.  a  6   Mod.   43.     1  Salk.   84. 

6  T.  R.74.  8  T.  R.  235.  1  Str.   185.    Say.  Rep.  47.  R. 

X  2  Str.  877.  Barnes,  422.  T.  17  G.  III. 

y  Cas.  temii.  Hardw.  138.  ^  \  Salk.  84. 

^  Barnes,  406.  412.  Pr.Re^.  <=  2  Str.  1068. 

351.  S.C.  ^Say.Rcp.  114. 


150  rOR    WHAT   CAUSE   OF    ACTION 

filed  according  to  the  statute,  the  process  is  bailable; 
and  the  defendant  may  in  general  be  arrestedj  and 
liolden  to  special  bail.  But  by  a  statute  "^  made  pre- 
vious to,  and  not  repealed  or  altered  by  the  12  Geo. 
I.  c.  29 J  "no  sheriff  shall  hold  any  person  to 
*'  special  bail,  in  Wales  or  the  counties  palatine j 
"  upon  any  process  issuing  out  of  the  courts  at 
"  Westminster^  unless  an  affidavit  be  first  made  and 
*'  filed,  of  the  cause  of  action,  and  that  the  same  is 
*'  twenty  pounds  and  up^vards  ;  and  bail  shall  not 
"  be  taken  for  more  than  the  single  sum  expressed 
"  in  the  affidavit." 

With  respect  to  the  cause  of  action,  it  is  a  rule, 
upon  the  statute  12  Geo.  I.  c.  29.  that  where  there 
is  a  certain  debt  to  the  amount  of  ten  pounds,  or 
damages  to  that  amount,  which  may  be  reduced  to  a 
certainty,  as  in  assumpsit  or  covenant  for  the  pay- 
ment of  money  ^,  the  defendant  may  be  arrested, 
as  a  matter  of  course ^  on  an  affidavit  shortly  stating 
the  cause  of  action.  And  he  may  be  arrested  in 
like  manner,  in  an  action  of  trover  ^^  or  detinue ; 
for  these  are  more  properly  actions  of  property,  than 
of  tort.  But  it  is  said  ',  that  where  the  defendant, 
being  a  custom-house  officer,  was  arrested  in  an 
action  of  tro^■c^,  brought  against  him  for  seizing 
goods,  and  it  appeared  by  affidavit  that  there  was 

a  reasonable 

f  11,  12  W.  III.c.  9.§2.  the  defendant  to  bail  thereon 

'  2  Sti".  1102.  by  affidavit,   as  for  so  much 

K  Barnes,  79,  80.    But  one  money  paid  for  his  use."    5 

who  became  surety  for  the  de-  East,  169. 

fendant,  before  his  discharge  ^  6   Mod.  14.    2  Str.  1192. 

under  an  insolvent-debtor's  act,  1  Wils.  23.  S.  C.  1  Wils.  335. 

and  was  afterwards  obliged  to  Say.  Rep.  53.   S.  C.  and  sec 

give  a  new  security  by  bond  Cowp.  529. 

and  warrant  of  attorney,  Sec.  '  2  Blac.  Rep.  1018.  1  "Wils. 

for  the  old  debt,  cannot,  before  535.  Say.  Rep.  53.  S.  C.  Semb. 

he  has  paid  the  money,  hold  contra. 
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a  reasonable  foundation  for  the  seizure,  that  the 
goods  were  deposited  in  the  king's  warehouse,  and 
that  the  defendant  had  used  due  diligence,  in  pro- 
ceeding towards  a  condemnation  in  the  exchequer, 
the  court  ordered  common  bail  to  be  accepted. 

On  the  other  hand,  where  the  damages  are  alto- 
gether uncertain "",  as  in  assumpsit  or  coiienant  to  in- 
demnify, &c.  or  in  actions  for  a  tort  or  trespass^ 
there  can  be  no  arrest,  without  a  special  order  of  the 
court  or  a  judge,  on  a  full  affidavit  of  the  circum- 
stances'; for  it  would  be  unreasonable  that  the  de- 
fendant should  be  arrested,  for  \^'hat  damages  the 
plaintiff  fancies  he  has  sustained,  and  is  pleased  to 
swear  to.     And  it  is  not  usual  to  grant  a  special 

order. 


^  Barnes,  108. 

*  An  affidavit  stating  that 
the  defendant  was  indebted 
to  the  plaintiff  in  3G00/.  and 
upwards,  being  the  value  of 
certain  bars  of  silver,  delivered 
by  the  plaintiff  or  on  his  ac- 
count to  the  defendant,  to  be 
by  him  carried  and  delivered, 
and  by  the  defendant  under- 
taken to  be  carried  and  deli- 
vered to  -E.  B.  at  Gottenburgli 
in  Sweden,  for  the  use  and  on 
account  of  the  plaintiff;  but 
which  bars  of  silver,  or  any 
part  thereof,  the  defendant  had 


not  carried  or  delivered  to  the 
said  E.  B.  at  G.  aforesaid,  or 
to  any  other  person,  or  at  any 
other  place,  for  the  use  of  the 
plaintiff,  was  deemed  sufficient 
to  hold  the  defendant  to  special 
bail,  on  a  judge's  order;  al- 
though it  was  objected,  that  it 
did  not  state  any  debt  owing 
from  the  defendant  to  the 
plaintiff,  and  that  there  was  no 
averment  that  the  plaintiff  had 
any  property  in  the  silver,  or 
was  damnified  by  the  non-de- 
livery of  it.  2  East,  453.  bnt 
see  2  Bos.  &  Pul.  282. 
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order,  except  where  there  has  been  an  outrageous 
battery  or  mayhem  ",  or  the  defendant  is  about  to 
quit  the  kingdom. 

There  are  also  some  cases,  where  the  defendant 
cannot  be  arrested,  though  the  action  be  brought 
for  a  sum  certain;  and  others,  where  he  cannot  be 
arrested  for  the  whole  of  the  legal  debt,  but  only 
for  so  much  as  is  equitably  due.  Thus,  in  an  action 
of  debt  on  a  penal  statute  \  the  defendant  cannot  be 
arrested,  though  it  be  for  a  sum  certain ;  as  it  is  a 
maxim,  that  every  man  shall  be  presumed  innocent 
of  an  offence,  till  he  be  found  guilty :  But  where 
an  action  is  brought  on  a  remedial  statute,  as  for 
money  won  at  play°,  or  on  a  statute  which  ex- 
pressly authorises  an  arrest,  as  for  exporting  wool^, 
double  rental,  having  unsealed  wrought  silks',  or 
insuring  lottery  tickets  %  kc.  the  defendant  may 
be  arrested.  So,  in  an  action  of  debt  upon  a  recog- 
nisance of  bail,  the  defendant  cannot  be  arrested; 
for  the  sufficiency  of  the  bail  must  have  been  proved, 
or  admitted,  previous  to  their  being  allowed;  and 
if  the  defendant  were  arrested  in  such  an  action, 

there 

i«R.  M.  1654.  §9.  Com.  Rep.  75. 

n  Yelv.  53.    Gilb.  C.  P.  37.  q  4  Geo.  II.  c.  28.  5  T.  R 

o  9  Ann.  c.  14.  2  Str.  1079.  364. 

7  T.  R,  25^.  But  see  2  Wils.  >■  26  Geo.  II.  c.  21.  3  Bur 

57.  1569. 

P  10,  1 1  W.  III.  c.  10.  §  20.  s  2r  Geo.  III.  c.  I. 
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there  would  be  bail  ifi  mfinitum.  And  for  similar 
reasons,  an  arrest  is  not  permitted  in  an  action  of 
debt  upon  Si.  bail^  or  replevin'^  bond;  whether  the 
action  be  brought  in  the  name  of  the  sheriff",  or  of 
his  assignee.  But  after  judgment  has  been  obtained 
in  such  action,  the  defendant  may  be  arrested  in  an 
action  on  the  judgment"". 

A  party  cannot  be  arrested  and  held  to  bail  for 
a  penalty,  but  only  for  the  sum  secured  by  if. 
And  hence  it  is,  that  in  an  action  of  debt  upon 
bond,  conditioned  for  the  payment  of  money,  though 
the  penalty  is,  strictly  speaking,  the  legal  debt, 
yet  as  it  is  now  considered,  upon  the  statute  for 
the  amendment  of  the  law ",  to  be  merely  a  secu- 
rity for  principal,  interest  and  costs,  the  defendant 
cannot  be  arrested  for  more  than  the  sum  really  due 
by  the  condition.  And,  in  like  manner,  where 
the  bond  is  conditioned  for  the  performance  of 
covenatits^,  or  to  save  harmless,  ^c.  the  defendant 
ought  not  to  be  arrested  for  the  penalty,  but  only 
for  the  amount  of  the  damages,  really  sustained  by 
the  breach  of  the  condition.  He  may  be  arrested, 
however,  for  the  penalty  of  a  bond  conditioned  for 

the 

'  R.  M.  8  Ann  (c)  ^  6    T.  R.   217.      2   East, 

"   1  Salk.  99.  409. 

V  6    T.   R.   335.    8   T.    R.         y  4,  5  Ann.  c.  16.  §  13. 
450.  ^   1   Sid.  63.     1    Salk.  100. 

^v  8  T.  R.  85.  Barnes,   109.  Say.   Rep.  109. 

Doug.  449. 

Vol.  L  X 
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the  performance  of  a  promise  of  marriage^,  h.c, 
where  the  penalty  is  the  real  debt,  or  rather  in  na- 
ture of  stated  damages. 

Where  there  have  been  mutual  dealings  between 
the  parties,  the  balance  is  considered  as  the  debt  at 
law  as  well  as  in  equity :  and  therefore,  upon  an 
unliquidated  account,  if  the  plaintiff  were  to  swear 
to  the  sum  due  to  him  on  the  debtor  side  only, 
it  would  be  looked  upon  as  a  mere  evasion ;  and 
if  not  ground  enough  to  support  an  indictment 
for  perjury,  would  at  least  entitle  the  defendant  to 
an  action  upon  the  case,  for  a  malicious  arrest^. 


The  affidamt  required  by  the  statutes,  of  the 
cause  of  action,  may  be  made  by  the  plaintiff,  his 
wife  or  a  third  person :  and  it  may  be  made  by  one 
or  several  persons.  The  affirmation  of  a  quake r 
is  sufficient  to  hold  the  defendant  to  special  bail. 
But  the  affidavit  or  affirmation  must  be  made  by 
some  person  who  is  legally  competent  to  be  a  wit- 
ness ;  therefore  it  is  bad,  if  made  by  a  person 
convicted  of  felony,  or  other  infamous  crime ^ 
And  the  true  place  of  abode  and  addition  of  every 
person  making  the  affidavit,  must  be  inserted  there- 
in. 

a   1  Wils.  62.  3  Bur.  1351.  <=  5  Mod.  74.  2  Salk.  461. 

1373.  Doug.  449,  Barnes,     79.      2    Str.     1148. 

^    Dr.     Turlington's    case,  2  Wils.  225.  but  see  Barnes, 

4  Bur.  1996.  \\&.  contra. 
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in"*.  But  there  is  no  occasion  to  insert  the  addi- 
tion and  description  of  the  defendant''.  The  affi- 
davit may  be  sworn  before  a  judge,  or  commissioner 
of  the  court,  authorised  to  take  affidavits,  by  virtue 
of  the  statute  29  Car.  II.  c.  5.  or  else  before  the 
officer  who  issues  the  process,  or  his  deputy  :  And 
it  may  be  sworn  before  a  commissioner,  although 
he  be  concerned  as  attorney  for  the  plaintiff  ^  If 
made  by  two  or  more  deponents,  the  names  of  the 
several  persons  making  it  must  be  written  in  the 
jurat  ^. 

There  being  no  action  depending  in  court,  at 
the  time  when  the  affidavit  is  made,  it  ought  not 
regularly  to  be  intitled  in  a  cause  ;  and  in  one  case, 
the  court  discharged  the  defendant  out  of  custody 
on  common  bail,  on  account  of  its  being  so  in- 
titled*".  But  in  a  subsequent  case^,  they  thought 
that  as  the  practice  had  obtained  so  long,  of  ad- 
ding a  title  to  affidavits  of  this  kind,  it  would  be 
too  much  to  determine,  that  such  practice  had 
been  erroneous;  particularly  as  this  was  a  mere 
question  of  form,  and  did  not  interfere  with  the 
justice  of  the  case  :  but  a  rule  of  court  has  been 
since  made,  that  affidavits  of  any  cause  of  action, 
before    process    sued  out    to   hold    defendants    to 

bail, 

d  R.  M.  15  Car,  II.  1  East,  sworn."  3  East,  154. 
18.   350.    "   But   a  foreigner         «=  Per  C«r.  T.  41  G.  III. 
whose    general    residence    is         ^  R.  E.    15  G.  II.  B.  R.  2, 

abroad,  and  who  only  landed  R.   E.    13    G.  II.  C.  B.  but 

here  for  a  temporary  purpose,  see  Barnes,  37.  C.  B.  contra, 
may    properly    describe    his         e  Per  Cur.  M.  42  G.  III. 
place  of  abode   to  be   in  his        h  q  y,  R,  640.  and  see  Say. 

M^vn    country,  and  not  at  the  Rep.  218. 

'ace  where  the  affidavit  was        '  7  T.  R.  321. 
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bail,  be  not  ijititlcd  in  any  cause,  nor  read  if  filed "^a 
It  is  no  objection  to  an  affidavit  to  hold  to  bail, 
that  it  is  not  intitled  In  the  King's  Bench;  or  that 
it  appears  to  have  been  taken  before  A.  B.  a  com- 
missioner, &c.  without  adding  of  the  court  of  King's 
Bench^  if  in  fact  he  were  a  commissioner  of  that 
courts 

An  affidavit  made  abroad,  out  of  the  king's 
dominions,  will  not  be  received  here'".  But  the 
court  V.  ill  take  cognizance  of  affidavits  sworn  in 
Scotland  or  Ireland,  or  elsewhere  in  the  king's  do- 
minions, if  properly  authenticated,  by  proof  of 
the  handwriting  of  the  persons  before  whom  they 
are  sworn,  and  of  there  being  such  officers  as  are 
authorised  to  take  the  same".  Such  affidavits 
ought  to  contain  all  the  requisites  that  are  essen- 
tial to  affidavits  for  holding  to  bail  in  England ;  and 
therefore  it  was  deemed  necessaiy  to  state  in  an 
affidavit  made  in  Ireland,  for  the  purpose  of  ai-- 
resting  the  defendant  in  this  country,  that  he  had 
not  made  a  tender  of  the  money  in  bank  notes*'. 

In  point  o^  form,  the  affidavit  should  be  direct 
and  positive,  that  the  plaintiff  has  a  subsisting  cause 

of 

k  R.  M.  38  Geo.  III.  7  T.  G.  III.     7  T.  R.  251.  1  Sel. 

R.  454.  and  see  1  Bos.  &  Pul.  Pr.    117.  Naydon  v.  Federici, 

36.  227.  C.  P.  E.  38  Geo.  III. 

1  7  T.  R.451.  o  A'esditt  v.  Py?n,  7  T.  R. 

>"  2  Str.  1209.  2  Bur.  655.  376.  in  notis,  Stetvartv.  Smith, 

n  Per  Lord  Kenyoriy  T.   36  1  Bos.  Sc  Pul.  132.  in  notis. 
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of  action;  and  therefore,  if  it  be  merely  by  way 
of  argiiment^^  or  reference  to  books  or  accounts, 
&c.  or  as  the  party  making  it  belie'ues,  it  will  not 
in  general  be  sufficient.  But  an  affidavit  that 
the  defendant  is  indebted  to  the  plaintiff  in  such  a 
sum,  as  he  computes  k,  has  been  adjudged  good"". 
And  where  the  plaintiff  sues  as  executor  or  adminis- 
trator, or  as  assignee  of  a  bankrupt,  it  is  sufficient 
for  him  to  swear,  that  the  defendant  is  indebted, 
&c.  as  appears  by  books,  ^c.  and  as  he  'oerily  be- 
lieves^ :  but  even  in  that  case,  a  mere  reference  to 
books,  &:c.  unsupported  by  the  party's  belief  is 
not  sufficiently  positive'.  A  co-assignee  of  a  debt, 
arising  out  of  bills  of  exchange  in  his  own  posses- 
sion, may  sue  in  the  name  of  the  original  creditor, 
and  hold  the  defendant  to  bail  on  his  own  affidavit, 
swearing  positively  as  to  all  the  facts  required, 
which  are  within  his  own  knowledge,  and  to  the 
best  of  his  knowledge  and  behef,  as  to  such  as  are 
within  the  knowledge  of  his  principal  and  co-as- 
signees". And  where  the  assignee  of  a  bond  swore, 
that  the  obligor  was  indebted  in  ninety  pounds, 

for 

P  5  T.  R.  364.  VIII.  §  2,  &c. 

q  2  Str.    1157.   1209.    1219.  «•  2  Bur.  1032, 

1226.    1270.       1    Wils.    121.  «  4  Bur.  1992.  2283.      IT. 

281.    279.    339.      Say.    Rep.  R.    83.    4   T.   R.    176.    8  T. 

59.  S.  C.  2  Bur.  655.  3  Bur.  R.  419,  20.     2   Bos.  &  Pul. 

1447.    1687.     4    Bur.    2126.  298.  and  see  Append.  Chap. 

1   T.  R.  716.     2   T.    R.    55.  VIII.  §  52.  55,  6. 

3  T.   R.  575.     For  \\ic  forms  t  2  Str.    1219.   I    T.  R.  83, 

of  affidavits  in  different  cases,  "  8  T.  R.  418. 
■sse   the   Appendix  to  Chap. 
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for  principal  and  interest  upon  the  bond,  as  he  be- 
lieved, the  affidavit  was  deemed  sufficient  to  hold 
the  defendant  to  special  bail'  :  But  it  is  usual,  in 
such  case,  for  the  obligee  and  assignee  to  join  in  an 
affidavit,  stating  the  execution  of  the  bond,  the 
assignment  of  it,  and  how  much  is  due  for  princi- 
pal and  interest '^ 

It  is  also  requisite,  that  the  affidavit  should  be 
certain  and  eocplicit,  as  to  the  nature  of  the  cause 
of  action :  Therefore  an  affidavit  that  the  defend- 
ant is  indebted  to  the  plaintiff  in  such  a  sum  upon 
promise3  "",  or  in  so  much  upon  a  bond  for  perform- 
ance of  covenants  ^',  or  upon  breach  of  articles ',  ha^ 
been  holden  to  be  too  general.  But  it  has  been 
deemed  sufficient  to  state,  in  an  affidavit  to  hold  to 
bail,  that  the  defendant  is  indebted  to  the  plaintift' 
in  such  a  sum,  "  for  money  had  and  received  on 
"  account  of  the  plaintiff,'"  without  adding  "  re- 
*'  ceived  by  the  defendant'^.''''  And  an  affidavit 
made  by  a  married  woman,  that  the  defendant 
was  indebted,  for  the  rent  of  lodgings,  and  for  mo- 
ney lent  by  her  to  the  defendant,  was  held  sufficient; 
although  it  did  not  state  to  whom  the  lodgings  were 
let,  and  the  person  making  the  affidavit  was  her- 
self 

•v    1  Wils.  232.  z  Booker  v.  Friend,  cited  in 

w  2  Bos.  &  Pul.  355.  and  Say.  Rep.  109.  Per   Cur.  M. 

see    Append.     Chap.     VIII,  41  G.  III. 

§  43.  as   T.    R.   338.    and   see 

^  Doug.  467.  Id.  27. 

y  Say.  Rep.  109. 
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self  incapable   of  lending  money:    for  she  might 
have  lent  it,  as  agent  to  her  husband''. 

An  affidavit  to  hold  to  bail  for  stipulated  da- 
mages, for  not  performing  an  agreement,  must 
state  what  the  agreement  was,  and  the  breach  of 
it^  And  as  a  party  cannot  be  held  to  bail  for  a 
penalty,  but  only  for  the  sum  secured  by  it,  an 
affidavit  stating  "  that  the  defendant  was  indebted 
to  the  plaintiff  in  1000/.  under  an  agreement  in 
writing,  whereby  the  defendant  undertook  to  pay 
the  plaintiff  the  balance  of  accounts,  &c.  which 
balance  is  still  due  and  unpaid,"  is  insufficient, 
without  stating  that  the  balance  was  1000/.''.  So, 
an  affidavit  stating  that  the  defendant  was  indebted 
to  the  plaintiff  in  50/.  by  virtue  of  an  agreement, 
whereby  he  bound  himself  in  that  sum  for  the  per- 
formance of  the  said  agreement,  and  which  he  had 
neglected  and  refused  to  perform,  without  stating 
what  the  agreement  was,  or  the  breach  of  it,  is  not 
sufficient  ^  Where  an  affidavit  stated,  that  the  de- 
fendant was  indebted  to  the  plaintiff  in  245/.  for  mo- 
ney lent  by  plaintiff  to  defendant,  for  the  use  of  ano- 
ther, and  for  which  the  defendant  promised  to  be 
accountable,  and  to  repay  or  cause  to  be  paid  or 
secured  to  the  plaintiff,  &c.  the  defendant  was  dis- 
charged on  common  bail;  it  not  appearing  in  the 

affidavit, 

b  Per  Cur.  T.  40  G.  III.  '16T.  R.  217. 

c  6  T.  R.  13.  Per  Cur.  H.         «  2  East,  409. 
41  G.  III.     2  East,  409. 
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affidavit,  but  that  the  money  had  been  secured,  ac- 
cording- to  the  agreement^. 

An  affidavit  to  hold  to  bail  in  trover,  stating  that 
*'  the  defendants  had  possessed  themselves  of  certain 
goods,  &.C.  of  the  plaintiff,  and  of  other  persons^;'*'* 
or  that  "  the  plaintiff's  cause  of  action  against  the 
defendant,  was  for  converting  and  disposing  of 
divers  goods  of  the  plaintiff,  of  the  value  of  250/. 
which  he  refused  to  deliver,  though  the  plaintiff 
had  demanded  the  same,  and  that  neither  the  de- 
fendant nor  any  person  on  his  behalf  had  offered 
to  pay  to  the  plaintiff  the  250/.  or  value  of  the 
goods'","  has  been  deemed  insufficient.  In  this  ac- 
tion, it  is  too  uncertain  to  s\vear  that  the  defendant 
710W  has  J  or  lately  had  hi  his  possession,  goods,  &:c. 
of  the  plaintiff;  but  the  affidavit  should  state,  that 
he  has  possessed  himself  of  goods,  &c.  which  he 
has  unlawfully  converted  to  his  own  use'.  And  in 
order  to  hold  to  bail  in  trover,  for  a  bill  of  ex- 
change, it  should  be  stated  that  the  bill  remains  un- 
paid''. 

An  affidavit  to  hold  to  bail  on  the  lottery  act, 
must  specify  the  nature  of  the  offence,  and  aver 
that  the  defendant  has  incurred  the  forfeiture ' :  but 
the  offence  need  not  be  described  circumstantially, 

nor 

f  5   T.  R.  552.  and  see  2  and  see  Append.  Chap.  VIII. 

Bos.  £c  Pul.  48.  §  58,  Sec. 

s  Per  Ciir.  T.  42  G.  III.  k  7  T.  R.  321. 

h  7  T.R.  550.  1   1  T.  R.  705. 
i  Per   Cur.    E.  37  G.  III. 
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nor  is  the  plaintiff  obliged  to  swear,  that  the  de- 
fendant is  indebted  to  him  in  the  amount  of  the 
penalty  "" :  In  such  an  affidavit,  several  offences  of  the 
same  nature  may  be  included";  and  it  need  not 
state  that  the  defendant  received  any  consideration 
for  making  the  insurances,  or  set  out  the  plaintiff's 
authority  to  bring  the  action  °. 

By  the  Bank  acts  p,  the  affidavit  to  hold  to  bail 
must  state,  that  "  no  offer  has  been  made  to  pay  the 
sum  sworn  to,  in  notes  of  the  governor  and  com- 
pany of  the  bank  of  England,  expressed  to  be 
payable  on  demand,  (fractional  parts  of  the  sum 
of  20^.  only  excepted.)"  These  acts  of  par- 
liament have  been  construed  to  extend  to  affida- 
vits made  in  Ireland^  for  the  purpose  of  being  used 
in  this  country  '^.  Where  the  affidavit  is  made  by 
the  plaintiffs  it  must  be  particularly  sworn  that  no 
tender  or  offer  has  been  made,  as  required  by  the 
acts:  and  in  this  court,  an  affidavit  that  the  de- 
fendant had  not  tendered  the  said  sum,  or  any  part 
thereof,  in  bank  of  England  notes,  was  held  in- 
sufficient "■;  lord  Kenyan  observing,  that  the  court 
had  better  abide  by  the  words  of  the  acts  of  parlia- 
ment. But  in  the  Common  pleas,  it  is  otherwise; 

for 

'"2  T.  R.  654.  III.  c.  18. 

n  4  T.  R.  228.  1  JSTesbitt  v.   Pj/m,  7  T.  R. 

0  6   T.    R.    640.     and    see  27 &. innotis.  Steivart  \.  Smith, 

Append.  Chap.  VIII.  §47.  I  Bos.    &  Pul.  132.  in  notis. 

P  37    Geo.  III.    c.  45.  §9.  ^.V.Jnte,   156. 

37   Geo.  III.  c.   91.  §  8.  38  ■"  Per  Cur.  M.  42  G.  Ill, 
Geo.  III.  c.  1.  §  8.    43  Geo. 
Vol.  T.                         Y 
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for  it  is  there  holdcn,  that  such  an  affidavit  excludes 
the  possibility  of  a  tender  by  any  one  else :  and  if 
any  other  person  had  made  an  offer /cr  the  defend- 
ant, it  would  have  been  tantamount  to  an  offer  by 
him '.  So  if  an  affidavit  negative  a  tender  in  notes 
of  the  governor  and  company  of  the  bank  of  Eng- 
land, payable  on  demand,  it  is  sufficient;  though 
the  words  of  the  statute  are  "  expressed  to  be  payable 
on  demand  ^ ' ' 

la  an  affidaAit  to  hold  to  bail  for  an  integral 
sum,  e.  g.  20/.  and  upwards^  it  is  sufficient  to 
negative  a  tender  of  the  said  sum  in  bank  notes; 
that  having  reference  to  the  specific  sum  sA\om 
to,  which  was  such  as  might  have  been  so  tendered "; 
But  it  is  not  sufficient  in  such  a  case  to  negative  a 
tender  of  the  said  sum  and  upwards.  3  East,  110. 
And  in  an  affidavit  to  hold  to  bail  for  a  fractional 
sum,  in  pounds  shillings  and  pence,  it  is  not 
enough  to  negative  a  tender  of  the  said  sum  in  bank 
notes;  for  non  constat  but  a  tender  in  bank  notes 
was  made  of  all  but  the  fractional  sum,  which  would 
have  been  sufficient  within  the  statutes ''.  In  this 
case  therefore,  it  is  usual  to  s\^ear  that  no  tender  or 
offer  has  been  made,  to  pay  the  said  sum,  or  an> 
part  thereof '' . 

If 

'  I  Bos.  &  Pill.  344.  ■"'  An  affidavit  that  no  offer 

^  2  Bos.  &  Pul.  48.  had   been    made,   to  pay  the 

•'iS  East,  I.  sum  of  93/.  2.?.  6c/.  in  notes, 

•''Id.    17.  So  an  affidavit  in  ^c.  or  ajiy  fractional  part  of  the 

such  case,  negativing  a  tender  sum  of  20.?.  was    held   insuf- 

of  the  siim^  omitting    said^  is  ficient.     Per  Cur.  M.   42    ("■ 

insufficient.  Per  Cur.  INI.  42  III. 

Geo.  III. 
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If    the    affidavit    be   made    by   an    ageiit^    the 
plaintiff  being   abroad,  it  is  sufficient  to  negative 
a  tender  of  the  debt  in  bank  notes,  "  as  the  agent 
believes'^:''''   and  in  an  action  brought  by  the  cor- 
poration  of  London^    for  use  and  occupation,    an 
affidavit  s\>  orn  by  a  clerk  in  the  chamberlain's  of- 
fice,  as  to  the  existence  of  the  debt,  and  that  no 
tender  of  it  had  been  made  in  bank  notes,  to  the 
best  of  his  ktioivledge  and  belief  was  held  sufficient^. 
But  in  general,  where  the  principal  resides  here,  it 
is  not  sufficient  for  his  agent  to  negative  a  tender 
of  the  debt  in  bank  notes,  to  the  best  of  his  know- 
ledge and  belief;  but  such  tender  must  be  posi- 
tively negatived '.  And  in  the  Common  pleas,  an 
affidavit  to  hold  to  bail,    made  by  the   plaintiff's 
agent,  is   bad,  though  it  expressly  negative  a  ten- 
der in  bank   notes'*;   unless  it  appear  in   the  ori- 
ginal affidavit,   or  in  an  explanatory  one,  that  the 
agent  had  some  particular  reason  for  knowing  that 
no  tender  had  been  made  ^' :  But  in  this  court,  an 
affidavit   made   by   the  agent  of  the  plaintiff,    ex- 
pressly negativing   a  tender  of  the  debt  in   bank 
notes,  to  his  principal  as  well  as  to  himself,  is  suf- 
ficient; though  the  plaintiff  himself  be  not  therein 
stated  to  reside  abroad  % 

If 

^  8  T.  R.  284.  for  the  bankrupt  to  negative  a 

y  1  East,  237.  tender  in  bunk  notes.    3  Bos. 

=«  8  T.     R.    520.     2    East,  ScPul.  219. 

24.  S.  P.  1.  2   Bos.  Sc  Pul.    390.  420. 

=•  2    Bos.    8c  Pul.  339,  389.  590. 

So  in   an  action  by  the  assig-  ^   Maddox    v.    Abercromhy^ 

nees  of  a  bankrupt,    it  is  not  H.  41   G,  III.      1   East,  415. 
sufficient,  in  the  coramon  pleas, 
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If  the  affidavit  be  made  by  one  of  several  part- 
ners  ^  or  assignees  %  it  is  sufficient  for  the  party  mak- 
ing it  to  negative  a  tender  in  bank  notes  to  himself, 
positively,  or  to  either  of  his  partners  or  co- assig- 
nees, to  the  best  of  his  knowledge  and  belief:  And 
an  affidavit  to  hold  to  bail,  made  by  an  administrator 
of  a  person  who  died  before  the  passing  of  the  Bank 
acts,  need  not  negative  a  tender  in  bank  notes  to 
the  intestate  ^  But  in  aii  affidavit  to  hold  to  bail, 
made  by  the  assignees  of  a  bankrupt,  it  is  not  suf- 
ficient to  negative  a  tender  of  the  debt  in  bank 
notes  to  the  assignees;  but  it  must  be  sworn  also, 
that  no  such  tender  was  made  to  the  bankrupt,  be- 
fore his  bankruptcy*^:  In  this  case  therefore,  it  is 
usual  for  the  bankrupt  and  one  of  his  assignees  to 
join  in  the  affidavit,  the  former  negativing  a  ten- 
der before,  and  the  latter  after  the  bankruptcy.* 

Lastly,  it  is  a  general  rule,  that  the  affidavit  to 
hold  to  bail  should  be  single;  and  therefore  if  it 
contain  two  or  more  different  causes  oi  complaint, 
that  caimot  be  joined  in  the  same  action,  either  at 
the  suit  of  one  or  several  plaintiffs^,  or  against 
one'   or  several''  defendants,   it  is  iiTCgular,   and 

the 

d  2  Bos.  &  Pul.  390.  tender  to  their  intestate. 

c  8  T.  R.  418.  520.  2  Bos.  g  8  T.  R.  455. 

Sc  Pul.  590.  !•  6  T.  R.  688. 

f  3    Bos.    8c    Pul.    6.     and  >  5  Bur.  2690. 

Rooke     J.     added,      that     he  ^  Doug.    217.      4    T.    R. 

thought  it  unnecessary  in  any  577.     695.     5    T.    R.    254. 

case,  for  persons  suing  as  ad-  722. 
ministrators     to    negative    a 

*  From  the  addenda  to  the  London  edition.  "  The  affidavit  hovrever 
need" not  now  be  very  particular  in  neg'ativins^  a  tender  in  bank  notes; 
for  by  the  statute  43  Geo.  III.  c.  18.  §  2.  it  is  enacted,  that  "  in  case 
"  of  any  application  to  any  of  his  Majesty's  coin-ts  in  IVestmhister-haU, 
"  by  any  person  m  ho  has  been  or  shall  be  held  to  special  bail,  under 
"  or  by  virtue  of  any  process  out  of  .such  court,  to  be  discharged  upon 
"  common  bail,  b}-  reason  of  any  defect  in  suih  part  of  the'affidavit 
"■  on  which  i^e  is  so  held  to  bail,  as  negatives  or  is  intended  to  negative 
."  any  offer  having  been  made  to  pay  the  sum  in  such  affidavit  men- 
"  tioned;  in  notes  of  the  Governor  and  Company  of  the  bank  of  £»g- 
■'.  /and,  the  person  or  persons  making'  such  application  so  tobediicharg- 

"  ed. 
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the  court  on  motion  will  set  aside  the  proceed- 
ings. 

If  there  be  no  affidavit,  or  if  the  affidavit  be  de- 
fecthe  \  or  not  duly  filed '",  or  if  the  sum  sworn 
to  be  not  indorsed  on  the  writ ",  the  court  will  dis- 
charge the  defendant  upon  common  bail.  But  if 
the  affidavit  be  merely  informal,  the  defendant 
cannot  object  to  it,  after  he  has  ijohmtarily  given  a 
bail  bond ",  put  in  ^  or  perfected  "^  bail  above,  taken 
the  declaration  out  of  the  office  %  pleaded  to 
the  action  %  or  let  judgment  go  by  default  ^  And 
it  is  a  rule,  that  the  court  will  not  go  out  of  the 
affidavit,  or  prejudge  the  cause,  by  entering  into 
the  merits  upon  which  it  is  founded ".  The 
plaintiff  therefore  must  stand  or  fall  by  his  affi- 
davit; it  being  the  constant  and  uniform  practice 
of  this  court,  in  cases  of  arrest,  not  to  receive  a 
supplemental  or  explanatory  affidavit  on  the  part  of 
the  plaintiff"",  nor  a  counter  or  contradictory  one  on 
the  part  of  the  defendant '^    Even  an  affidavit  of 

the 

1  7  T.  R.  375.  u  1    Salk.    100.   but   see  3 

m  Hussey  v.  Baskerville^  ci-  East,  169. 

ted  in  2  Wils.  225.  v  But  it  is  otherwise  in  the 

n  1  Bur.  332.     2  Wils.  69.  common  pleas.  2  Bos.  &  Pul. 

"7T.  R.  375.  298. 

1'  1  East,  330.  vv  2  Str.  1 157.  1  Wils.  335. 

'i  Id.    81.     1   Bos.    &  Pul.  Say.  Rep.  53.  S.  C.  2  Wils. 

132.  S.  P.  225.  1  Blac.  Rep.  192.   1  Bur. 

'-7T.  R.451.  655.     4    Bur.    2017.    Doug. 

» /(/.  376.  m  wo««,  and  see  450.    467.      1     T.    R.    716. 

1  East, 77.  5  T.  R.  552,  3.     Spragg  v. 

t  8  T.  R.  77.   1  East,    19.  Young,  H.  35  G.  III. 
a  notis.  S.  C. 

ed,  shall  not  be  entitled  to  such  dischargee,  unless  he,  she  or  the^' 
'•  sliall  at  tlie  same  tinme  make  proof,  by  affidavit,  that  the  whole  sum 
"  of"  money,  for  M'hich  he  she  or  they  has  or  have  been  so  held  to  bail, 
"  had  been  or  was,  before  such  holding-  to  bail,  od'ered  to  be  paid, 
"  either  wholly  in  such  notes,  or  partly  in  such  notes  and  partly  in 
*■  lawftJ  monev  oftlus  kinirdom." 
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the  plaintiff's  confession,  that  the  defendant  owes 
him  nothing,  will  not  be  received ''.  This  prac- 
tice however  must  be  understood  with  reference  to 
the  merits  of  the  cause ;  it  being  competent  to  the 
defendant  to  shew  by  a  counter-af^davit,  that  he 
was  privileged  from  arrest,  or  had  been  before 
holden  to  bail  in  this  country,  for  the  same  cause 
of  action  ^. 

^iWils.  335.  y  2  East,  453. 
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CHAPTER  IX. 

Of  the  Arrest  upon  bailable  Process. 

TTAVING  in  the  preceding  chapter  shewn 
for  what  cause,  and  upon  what  affidavit ^  a 
defendant  may  be  arrested  and  held  to  special 
bail;  I  shall  next  consider  the  privilege  from  ar- 
rest, which  IS  personal^  local,  or  temporary;  and  by 
whom,  under  what  authority,  and  in  what  manner 
the  arrest  may  be  made. 

Where  the  defendant  is  not  subject  to  a  capias, 
he  cannot  be  arrested  and  held  to  special  bail. 
The  king  or  queen  therefore,  and  royal  family,  are 
of  course  privileged  from  arrest :  and  it  is  holden 
that  the  servants  i?i  ordinary  of  the  king  or  queen 
regent,  though  subject  to  a  capias,  ought  not  to  be 
arrested,  even  upon  process  of  execution^,  with- 
out notice  first  given  to,  and  leave  obtained  from 
the  lord  chamberlain  of  his  majesty's  household  *". 
But  the  servants  of  the  queen  consort  or  dowager 
have  no  such  privilege  ". 

By  the  law  of  nations,  as  declared  by  the  statute 
7  Ann.  c.  12.  ambassadors,  and  other  public  mi- 
nisters^, are  privileged  from   arrest;    as   are   also 

their 

a  5  T.  R.  686.  c  1  Keb.  842.  877. 

^  T.  Raym.  152.  2  Kcb.  3.  d  Cas.  temji.  Talb.  28 L. 
485.  4  Bur.  2016. 
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their  domestic  servants;  it  being  enacted  by  the 
above  statute,  that  "  all  writs  and  process  against  the 
"  person  or  goods  of  an  ambassador^  or  oth^T  public 
"  mmister  of  a  foreign  prince  or  state,  or  the  do- 
*'  mestic  ser'oant  of  such  ambassador  or  public  mi- 
"  nister,  shall  be  utterly  null  and  void,  to  all  in- 
'*  tents  and  purposes  whatsoever."  But  it  has 
been  adjudged  %  that  a  defendant  claiming  the 
benefit  of  this  act,  as  domestic  servant  to  a  public 
minister,  must  be  really  and  bo?id  fide  his  servant, 
at  the  time  of  the  arrest  ^;  and  must  clearly  shew 
by  affidavit,  the  general  nature  of  his  service,  the 
actual  performance  of  it,  and  that  he  was  not  a 
trader  or  object  of  the  bankrupt  laws  ^.  For,  by 
the  law  of  nations,  a  public  minister  cannot  pro- 
tect a  person  who  is  not  bond  fide  his  servant.  It  is 
the  law  that  gives  the  protection :  and  though  the 
process  of  the  law  shall  not  take  a  bond  fide  sei*vant 
out  of  the  service  of  a  public  minister,  yet,  on  tlie 
other  hand,  a  public  minister  shall  not  take  a  per- 
son, who  is  not  bond  fide  his  servant,  out  of  the 
custody  of  the  law,  or  screen  him  from  the  payment 
of  his  just  debts  ^. 

This  privilege,  however,  has  been  long  settled 
to  extend  to  the  servants  of  a  public  minister,  be- 
ing 

c  2  Str.  797.  2  Ld.  Raym.  Wils.  33. 

1524.     Fitzgib.    200.    S.    C.  ^  Flint  \.  De  Loijant^'M.  A2 

1  Wils.  20.  78.  1  Blac.  Rep.  G.  III. 

48.     1    Bur.     401.     3    Bur.  k  See  the  statute.  §  5. 

1478.    1  Blac.  Rep.  471.    S,  ti  4  Bur.  2016,  17. 
C.    3    Bur.     1676.     1731.     3 
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ing  ?iaiiDes  of  the  country  where  he  resides,  as  well 
as  to  his  foreign  servants  -;  and  not  only  to  servants 
lying  in  his  house,  for  many  houses  are  not  large 
enough  to  contain  and  lodge  all  the  servants  of 
some  public  ministers,  but  also  to  real  and  actual 
servants  lying  out  of  his  house  ' :  Nor  is  it  neces- 
sary, to  entitle  them  to  the  privilege,  that  their 
names  should  have  been  registered  in  the  secretary 
of  state's  office,  and  transmitted  to  the  sheriff's 
office  '' ;  though,  unless  they  have  been  so  registered 
and  transmitted,  the  sheriff  or  his  officers  cannot 
be  proceeded  against  for  arresting  them  K  And  it 
is  not  to  be  expected,  that  every  particular  act  of 
the  service  should  be  specified:  'Tis  enough  if  an 
actual  bond  fide  service  be  proved :  And  if  such  a 
service  be  sufficiently  made  out  by  affidavit,  the 
court  will  not,  upon  bare  suspicion,  suppose  it  to 
have  been  merely  colourable  and  collusive  '". 

By  the  common  law,  peers  of  the  realm  of 
England ",  and  peeresses  whether  by  birth  or  mar- 
riage", are  constantly  privileged  from  arrest  in  civil 
suits,  on  account  of  their  dignity,  and  because  they 
are  supposed  to  have  sufficient  property,  by  which 
they  may  be  compelled  to  appear :   which  privilege 

is 

i  3  Bur.  1676.  a.  Hob.  61.  Sty.  Rep.  222.  2 

i  2  Su-,  797.     3  Wils.  35.  Salk.   512.  2  H.  Blac.  272.  3 

^  4  Bur.  2017.  S  T.  R.  79.  East,  127. 

1  See  the  statute,   §5.1  «  6  Co.  52.  Sty.  Rep.  252. 

Wils.  20.  and  a  late  order.  1    Vent.  298.    2  Chan.   Cas. 

■»  4  Bur.  1481.  224. 
"  6  Co.  52.  y  Co.  49.  a.  68. 

Vol.  I.  Z 
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is  extended,  by  the  act  of  union  with  Scotland'^,  t© 
Scotch  peers  and  peeresses ;  and  by  the  act  of  union 
with  Ireland^ ^  to  Irish  peers  and  peeresses.  And 
they  are  not  hable  to  be  attached^  for  the  non-pay- 
ment of  money,  pursuant  to  an  order  of  nisi  prius, 
which  has  been  made  a  rule  of  court  \  But  this 
privilege  will  not  exempt  them  from  attachments^ 
for  not  obeying  the  process  of  the  court ' ;  nor  does 
it  extend  to  peeresses  by  marriage,  if  they  afterwards 
intermarr}^  with  commoners  \  And  though  the  ser- 
iiants  of  peers  y  necessarily  employed  about  their  per- 
sons and  estates,  could  not  formerly  have  been 
arrested ",  yet  this  privilege  seems  to  have  been 
taken  away  by  the  statute  10  Geo.  III.  c.  50"". 

By  the  law  and  custom  of  parliament,  members 
of  the  house  of  commons  '''  are  privileged  from  arrest, 
not  only  during  the  actual  sitting  of  parliament,  but 
for  a  convenient  time,  sufficient  to  enable  them 
to  come  from,  and  return  to  any  part  of  the  king- 
dom, before  the  first  meeting,  and  after  the  final 

dissolution 

i>  5  Ann.  c.  8.  art.  23.  and  «  1  Wils.   332.  Say.  Rep, 

sec  Fort.  165.  2  Str.  990.  50.  S.  C.   1  Bur.  631. 

q  39  8c  40  G,    III.  c.  67.  t  Co.  Lit.   16.     2  Inst.  50. 

art.  4.  4  Co.  118.     Dyer,  79. 

•■  Ld.    Falkland's   case,    E.  "  Ordo  dom.  firoc.  28  Junii, 

36    G.   III.    7   T.   R.    171.  1715.     1   Mod.   146.     2  Str. 

But  it  seems,  that  if  bailable  1065.     1  Wils.  278. 

process  be  taken  out  against  "■'  5  T.  R.  687. 

a  peei;  the    sheriff  is   not   a  ^  Stat.   10  Geo.  III.  c.  50. 

trespasser    for   executing    it.  2  Str.  985.  Fort.   159.  Com 

Doug.  67 1 .  Rep.  444,  S.  C 
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dissolution  of  it ;  and  also  for  forty  days  "^  after  every 
prorogation,  and  before  the  next  appointed  meeting; 
which  is  now  in  efFect  as  long  as  the  parliament 
exists,  it  being  seldom  prorogued  for  more  than 
fourscore  days  at  a  time  ^.  And  the  court  will  not 
grai/^  an  attachment,  against  a  member  of  the  house 
of  commons,  for  non-payment  of  money  pursuant 
to  an  award  ^ 

Members  of  convocation  are  allowed,  by  statute  % 
the  same  privilege  from  arrest  in  coming,  taiTying, 
and  returning,  as  members  of  the  house  of  com- 
mons. And  members  of  corporations  aggregate  ^, 
and  hundredors",  not  being  liable  to  a  capias,  can- 
not be  arrested  for  any  thing  done  in  their  corpo- 
rate capacity,  or  on  the  statutes  of  hue  and  cry, 
&c. 

Attornies  and  other  officers,  on  account  of  the 
supposed  necessity  of  their  attendance,  in  order  to 
transact  the  business  of  the  court,  are,  generally 
speaking,  privileged  from  arrest  '^.  But  the  sheriff 
cannot  take  notice  of  their  privilege^;  nor  is  he 
bound  to  discharge  them,  even  upon  producing 
their  writs  of  privilege,  except  where  the  arrest  was 
by  process  issuing  out  of  an  inferior  court,  in  which 

case 

^  2  Lev.  72.     1  Chan.  Cas.  "^  Bro.  lit.  Corfioration,  43. 

221.   S.  C.  but  see  1  Sid.  29.  -^  3  Kcb.  126,  7. 

y   1  Blac.  Com.  165.  'l   1  Mod.  10.  hwtvide  post, 

z  7  T.  R.  448.  Chap.  XIII. 

a  8   Hen.  VI.  c.  1.     1  Eq.  ^  Co.  Lit.   131.     1  Salk.  1. 

Cas.  Abr.  349.  and  see  Doug.  671. 
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case  their  writs  of  privilege  ought  to  be  allowed 
instanter  ^.  If  an  attorney  or  other  officer  of  the 
King's  Bench  be  arrested,  by  process  issuing  out  of 
the  same  court,  he  may  move  to  be  discharged  on 
common  bail  ^ :  But  an  attorney  or  officer  of  a 
different  court  must  find  special  bail,  and  plead  his 
privilege  in  abatement  '\ 

All  other  persons,  being  subject  to  a  capias^  were 
formerly  liable  to  be  arrested.  And  indeed,  be- 
fore the  statute  12  Geo.  I.  c.  29.  where  a  capias  was 
used,  there  \\as  no  other  way  of  bringing  them 
into  court.  But  executors  and  administrators  are 
privileged  from  an^est,  where  they  merely  act  en 
auter  droits  and  have  duly  administered  the  effects 
of  the  deceased  ':  though  where  an  executor  or  ad- 
ministrator hath  personally  promised  to  pay  a  debt 
or  legacy ',  he  may  be  arrested  on  such  promise. 
So  he  may  be  arrested  in  an  action  of  debt  on  judg- 
ment, 

f  Cas.  Pi\   C.B.  2.  2  Blac.  being  an  attorney;    secondly, 

Rep.  1087.  as  a  mere  matter  of  fact,  Avith- 

%   1  Mod.    10.   2  Salk.  544.  out  a    profert:    Lil.    Ent.    3. 

1  Wils.  298.  and  then  a  certiorari  shall  be 
^  2  Salk.  544.     2  Str.  864.  awarded,   to   certify    whether 

2  Ld.  Raym.  1567.  S.  C.  he  be  an  attorney  or  not.  1 
1  Wils.  306.  And  note,  there  Ld.  Raym.  336.  7  Mod.  106. 
are  two  ways  of  pleading  an  2  Salk.  545.  6  Mod.  305. 
attorney's  privilege,  first  with  2  Ld.  Raym.  1 172.  1  Str. 
a /2ro/^r;  of  a  writ  of  privilege,  76.  532. 

or  of  an  exemplification  of  the  ^    Yelv.     53.      2    Brownl. 

record  of  his  admission;  upon  293.     3  Bulst.    316.     R.  M. 

which  the  plaintiff  must  reply  15  Car.  IL    Gilb.  C.  P.  Z7. 

-ml    tiel    record,    and    cannot  J   1  T.  R.  716. 
otherwise  deny  the  defendant's 
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merit,  suggesting  a  deijastamt^' ;  if  it  appear  by 
affidavit,  or  the  sheriff's  return ',  that  he  has  wasted 
the  effects  of  his  testator  or  intestate. 

In  an  action  against  husband  and  imfe^  the  hus- 
band alone  is  Hable  to  be  arrested  ;  and  shall  not  be 
discharged,  until  he  have  put  in  bail  for  himself 
and  his  wife  '".  If  the  wife  be  arrested  by  mesne 
process,  she  shall  be  discharged  on  common  bail ; 
and  that,  whether  she  be  aiTCsted  singly  ",  or  jointly 
with  her  husband  °.  So  in  an  action  against  the 
wife  only,  if  it  be  clear  and  notorious  that  she  is 
covert,  common  bail  ought  to  be  received  "^ :  and 
where  no  fraud  was  intended,  the  court  discharged 
her  on  common  bail,  though  at  the  time  of  the 
credit  given  to  her  by  the  plaintiff,  she  informed 
him,  by  mistake,  that  her  husband  was  dead  '■:  and 
common  bail  was  ordered,  in  a  case  where  the  plain- 
tiff, at  the  time  of  the  credit  given  to  the  defendant, 
knew  that  she  had  a  husband  abroad,  though  under 
terms  of  separation  from  her  \  But  in  general,  if 
her  coverture  be  doubtful,  or  she  has  obtained  cre- 
dit by  imposing  herself  on  the  plaintiff  as  a  feme- 

sole, 

k  1    Sid.    63.     1    Lev.    39.  «   lLev.216.     iSalk.  115. 

Carlh.   264.     1   Mod.   16.     1  6  Mod.  17.     2  Str.   1272.     1 

Salk.    98.    Highmore  on  bail^  T.  R.  486.  K.  B.  Barnes,  96. 

10.  3    Wils.    124.     2  Blac.  Rep. 

1  Comb.  206.  325.  720.     S.  C.  C.  B. 

™   1  Vent.  49.     1   Mod.  8.  i'  6  Mod.  105.     7  Mod.  10. 

S.  C.    6  Mod.   17.  86.  R.  E.  6  T.  R.  451. 

5  G.  II.  \.{b)  q  1  East,  16. 

n  Cro.  Jac.  445.     Vv  Reg.  ■"  March  v.    Cafielli^  H.  39 

f'5,  6.  G.III.  1  East,  17.  (a) 
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sole  %  she  must  find  special  bail.  And  where  the 
wife  is  taken  in  execution^  she  shall  not  be  dis- 
charged; unless  it  appear  that  there  is  fraud  and  col- 
lusion, bet^^■een  the  plaintiff  and  her  husband,  to 
keep  her  in  prison  ^ 

The  parties  to  a  suit,  and  their  witnesses^  are 
for  the  sake  of  public  justice,  protected  from  ar- 
rest, in  coming  to,  attending  upon,  and  return- 
ing from  the  court;  or,  as  it  is  usually  termed, 
eundo,  morando^  et  redeundo"^.  And  this  privilege 
has  been  holden  to  extend  to  all  persons  who  have 
any  relation  to  a  cause,  which  calls  for  their  at- 
tendance in  court,  and  \vho  attend  in  the  course  of 
that  cause,  though  not  compelled  by  process  ;  such 
as  bail,  &c ' .  Nor  have  the  courts  been  nice  in 
scanning  this  privilege,  but  have  given  it  a  large 
and  liberal  construction.  Thus,  where  the  de- 
fendant was  attending  his  cause  at  the  sittings,  and 
though  it  Avas  put  off  early  in  the  day,  stayed  in 
court  till  five  in  the  afternoon,  and  then  went 
with  his  attorney  and  witnesses  to  dine  at  a  tavern, 
where  he  was  arrested  during  dinner;  the  court 
held,  that  such  a  necessary  refreshment  as  this, 
ought  not  to  be  looked  upon  as  a  deviation,  so  as 

to 

s    Wihon  against   Campbell,  Rep.  720.  S.  C.  C.  B. 

M.  20  G.  III.     5  T.  R.    194.  "  2  Rol.  Abr.  272.     2  Lil. 

1  East,  16.  P.  R.  369.     1  Mod.  66.    S.  C 

t  2    Str.     1167.     1237.     1  I  Vent.  11.  Gilb.   C.  P.  207. 

Wils.    149.     K.  B.     Barnes,  &c. 

203.     3  Wils.   124.     2   Blac  ^    I  H.  Blac.  636 
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to  cancel  the  defendant's  privilege  redeundo '".  So 
where  a  witness,  having  attended  a  trial  at  Win- 
chester assizes,  which  was  over  on  Friday  about 
four  in  the  afternoon,  was  arrested  on  Saturday  about 
seven  in  the  evening,  as  she  was  going  home  in  a 
coach  to  Portsmouth,  the  court  held  that  she  ought 
to  be  discharged,  her  protection  not  being  expired ; 
and  that  a  litde  deviation  or  loitering  would  not  alter 
it ''.  There  is  a  case  in  the  year  books  ^,  where  a 
man  was  arrested  in  a  town,  which  was  forty  miles 
out  of  his  way,  and  yet  was  allowed  his  privilege ; 
for  perhaps,  it  is  said,  he  went  there  to  buy  a  horse, 
or  other  necessaries  for  his  journey.  But  the  sheriff 
is  not  bound  to  take  notice  of  the  privilege  of  a  wit- 
ness '^ :  and  the  court  would  not  dischai'ge  a  person 
in  custody  by  process  of  the  sheriff's  court,  in  a 
cause  afterwards  removed  into  this  court,  because 
he  was  arrested  while  attending  commissioners  of 
bankrupt^  to  prove  a  debt  ^. 

Seamen  and  soldiers  are  also,   under  certain  cir- 
cumstances,  privileged  from  arrest.     Thus,    with 

regard 

^^'  2  Blac.  Rep.  1113.  debt,  would  also  be  privileged 

^  Gilb.  Cas.  K.  B.  308.    2  from  arrest.    And  see  1  Atk. 

Str.  986.  S.  C.  cited.  55.    2  Blac.  Rep.  1142.   2  H. 

y  Bro.tit.  Privilege,  4.  Blac.  636.  It  is  likewise  hold- 

'■  2  Blac.  Rep.  1 190.  en,  that  the  party  to  a  cause  is 

a  4  T.  R.  377.  Tamen  qucere;  privileged  from  arrest  for  debt, 

for  in  a  late  case,  the  Chancel-  during  his  attendance  on  an 

lor  discharged  a  person  who  arbitration,  under  an  order  of 

was  arrested  wliile  attending  7iid    prius^    made    a   rule    of 

the  commissioners  as   a  wit-  couit.     8  T.  R.  536.     Sjience 

ness;    and   intimated,   that  a  \.  Smart,  M.  43  G.  111.  K.H 

creditor  attending  to  prove  his  3  East,  89. 
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regard  to  seamen^  it  is  enacted'',  that  "  no  person 
who  shall  serve  as  a  petty  officer ""  or  seaman,  or 
be  embarked  as  a  non-commissioned  officer  of  ma- 
rines, or  marine,  on  board  any  of  his  majesty's 
ships  or  vessels,  shall  be  liable  to  be  taken  out  of 
his  majesty's  service,  by  any  process  or  execution 
whatsoever,  either  in  Great  Britain,  lrela?id,  or 
any  other  part  of  his  majesty's  dominions,  other 
than  for  some  criminal  matter,  unless  such  process 
or  execution  be  for  a  real  debt,  which  shall  have 
been  contracted  by  such  petty  officer  or  seaman, 
non-commissioned  officer  of  marines,  or  marine, 
when  he  did  not  belong  to  any  ship  or  vessel  in 
his  majesty's  service,  or  other  just  cause  of  ac- 
tion, and  unless  before  the  taking  out  of  such 
process  or  execution,  not  being  for  a  criminal 
matter,  or  for  a  debt  contracted  in  the  service  as 
aforesaid,  the  plaintiff  or  plaintiffs  therein,  or 
some  other  person  or  persons  on  his  or  their 
behalf,  shall  make  affidavit,  before  one  or  more 
judge  or  judges  of  the  court  of  record,  or  other 
court  out  of  which  such  process  or  execution 
shall  issue,  or  before  some  person  authorised  to 
take  affidavits  in  such  courts,  that  to  his  or  their 
knowledge,  the  sum  justly  due  to  the  plaintiff 
or  plaintiffs,  from  the  defendant  or  defendants 
in  the  action,  or  cause  of  action  on  which  such 

"  process 

^    Stat.    1   Geo.  II.  stat.  2.  the  mates  of  the  warrant  of- 

c.   14.  §  15.     32   Geo.  III.  c.  ficers  ;  as  of  the  purser,  sur- 

33.  §  22.  geon,   gunner,  boatswain  un^ 

c  Pettij  officers  seena  to  be  carpenter. 
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'  process  shall  issue,  or  the  debt  or  damage  and 
'  costs  for  which  such  execution  shall  be  issued 
'  out,  amounts  to  the  value  of  twenty  pounds  at  the 
'  least,  and  that  such  debt,  so  amounting  to  twenty 
'  pounds  or  upwards,  was  contracted  by  the  said 
'  defendant,  when  he  did  not  belong  as  aforesaid  to 
'  any  ship  in  his  majesty's  service ;  a  memorandum 
*  of  which  oath  shall  be  marked  on  the  back  of  such 
'  process  or  writ,  for  which  memorandum  or  oath 
'  no  fee  shall  be  taken." 

A  similar  privilege  is  allowed,  by  the  annual 
mutiny  acts'^,  to  ■volunteer  soldiers,  who  are  not  liable 
to  be  taken  out  of  his  majesty's  service,  by  any  pro- 
cess or  execution  whatsoever,  other  than  for  some 
criminal  matter,  unless  for  a  real  debt,  or  other  just 
cause  of  action;  and  unless,  before  the  taking  out 
of  such  process  or  execution,  (not  being  for  a  crimi- 
nal matter,)  an  affidavit  shall  be  made  as  before- men- 
tioned, that  the  original  sum  justly  due  and  owing 
to  the  plaintiff  or  plaintiffs,  from  the  defendant  or 
defendants  in  the  action,  or  cause  of  action  on 
which  such  process  shall  issue,  or  the  orighial  debt 
for  which  such  execution  shall  be  sued  out,  amounts 
to  the  value  of  twenty  pounds  at  least,  over  and 
above  all  costs  of  suit  in  the  same  action,  or  in  any 
other  action  on  wliich  the  same  shall  be  grounded. 

These 

<^  o7  Geo.  III.  c.  33.  §  63. 

Vol.  T.  2  A 
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These  acts  have  been  construed  to  extend  not 
merely  to  common  soldiers,  and  troopers "  in  the  life 
guards,  &:c.  but  also  to  non-commissioned  or  warrant 
officers,  as  gunners^,  Serjeants,  and  drummers ^i 
For  a  Serjeant  is  a  soldier  with  a  halbert;  and  a 
drummer  is  a  soldier  with  a  drum''.  These  acts, 
however,  do  not  extend  to  commissioned  officers; 
nor  to  the  case  of  soldiers  imprisoned  for  disobeying 
orders  of  justices ',  or  on  any  other  criminal  ac- 
count ^\ 

"  And  if  any  petty  officer  or  seaman,  non-com- 
"  missioned  officer  of  marines,  or  marine,  or  any 
*'  'volunteer  soldier,  shall  nevertheless  be  arrested, 
*'  contrary  to  the  intent  of  the  before-mentioned 
"  acts,  it  shall  and  may  be  lawful  for  one  or  more 
"  judge  or  judges  of  the  court,  out  of  which  the 
*'  process  or  execution  shall  issue,  upon  complaint 
*'  thereof  made  by  the  party  himself,  or  by  any 
"  one  of  his  superior  officers,  to  examine  into  the 
"  same,  by  the  oath  of  the  parties  or  otherwise, 
"  and  by  warrant  under  his  or  their  hands  and 
"  seals,  to  discharge  such  petty  officer,  &.c.  so 
*'  arrested,  without  paying  any  fee  or  fees,  upon 
*'  due  proof  made  before  him  or  them,  that  such 
"  petty  officer  or  seaman,  non-commissioned  of- 
"  ficer  of  marines,  cr  marine,  was  actually  belong- 
"  ing  to  one  of  his  majesty's  ships  or  vessels,  or 

"  that 

«■   1  Str.  2.  Say.  Rep.  107.  '>  1  Blac.  Rep.  30. 

f  1  Str.  7.  i  2  T.  R.  270. 

gl     Wils.    216.      1  Blac.         t  5  T.  R.  156. 
Rep.  29.  S.  G. 
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'>  tliat  such  soldier  was  legally  inlisted  as  a  soldier 
"  in  his  majesty's  service,  and  arrested  contrary  to 
"  the  intent  of  the  before-mentioned  acts;  and  also 
*'  to  award  the  party  so  complaining,  such  costs  as 
"  such  judge  or  judges  shall  think  reasonable;  for 
"  tiie  recovery  whereof,  he  shall  have  the  like  reme- 
"  dy,  that  the  person  who  takes  out  the  said  execu- 
"  tion  might  have  had  for  his  costs,  or  the  plaintiff 
"  in  the  like  action  might  have  had  for  the  recovery 
"  of  his  costs,  in  case  judgment  had  been  given  for 
**  him  with  costs,  asrainst  the  defendant  in  the  said 
''  action'." 

By  other  acts  of  parliament  ™,  for  the  speedy 
and  effectual  recruiting  of  his  majesty's  land  forces 
and  marines,  "  no  person,  /isted  by  virtue  of  those 
*'  acts,  shall  be  liable  to  be  taken  out  of  his  majesty's 
"  service,  by  any  process,  other  than  for  some  cri- 
"  minal  matter."  But  these  latter  acts  were  only 
meant  to  privilege  such  persons  as  Avcre  compelled 
to  serve  against  their  Avill";  or  rather  to  prevent 
their  being  taken  out  of  the  service,  by  means  of 
feigned  actions. 

Bankrupts^  who  are  not  previously  in  custody, 
are  exempted  by  statute ",  from  the  arrest  of  their 
creditors,  in  coming  to  surrender,  and  from  their 

actual 

1  Stat.    1    Geo.    II.  c.  14.  ^  29   Geo.  II.  c.   4,  §  14. 

§   15.     32    Geo.   III.   c.  33.  30  Geo.  II.  c.  8.  §  20. 

§    22.     37   Geo.    III.    c.  33.  "    1    Bur.  339.  466. 

^63.  "5  Geo.  II.  c.  SO.  §  5 
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actual  surrender  for  two  and  forty  days,  or  such 
further  time  as  shall  be  allowed  for  finishing  their 
examination;  which  privilege  extends  to  all  cases, 
except  that  of  a  surrender  in  discharge  of  bail''. 
And  if  a  bankrupt  surrender  within  the  two  and 
forty  days,  the  commissioners  may  by  their  own  au- 
thority, afterwards  enlarge  the  time  for  taking  his 
examination;  during  which  enlarged  time,  he  is  pri- 
vileged from  ai'rest  '^.  So  it  has  been  holden,  that  a 
bankrupt  attending,  upon  notice  for  that  purpose,  a 
meeting  of  the  commissioners,  to  declare  a  dividend 
of  his  estate,  is  protected  from  arrest,  at  the  suit  of 
a  creditor,  during  such  attendance,  although  several 
years  after  his  last  examination "".  But  the  privilege 
we  are  now  speaking  of,  is  a  particular  privilege,  to 
enable  bankrupts  to  surrender,  and  till  their  actual 
surrender,  is  confined  to  the  act  of  going  with  that 
view;  not  a  general  privilege,  during  the  whole 
time  which  the  act  of  parliament  allo^^■s  them  for 
that  purpose  \  And  they  may  be  taken,  in  order  to 
be  surrendered  by  their  bail  at  any  time ;  even  dur- 
ing their  examination  before  the  commissioners  ^ 

When  the  time  of  privilege  is  expired,  bank- 
rupts who  have  not  obtained  their  certificates,  are 
liable  to  be  arrested  by  their  creditors,  for  debts 

contracted 

p  5  T.  R.  209.  jYi.  Pri.  1 17.  S.  C. 

'1  8  T.  R.  475.  3  Esp.  Cas.  ^  Cowp.  156. 

jYi.  Pri.  40.  S.  C.  M  Atk.  238.  Co.  B.  L.  1 13. 
1  8  T.  R.  534.  3  Esp.  Cas. 
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contracted  previous  to  the  act  of  bankruptcy.  And 
the  court  would  not  discharge  a  defendant  out  of 
custody  on  common  bail,  on  the  ground  that  the 
plaintiffs,  at  whose  suit  he  was  arrested,  were  assig- 
nees under  a  commission  of  bankrupt,  sued  out 
above  three  years  before,  against  the  defendant, 
under  which  they  had  received  dividends;  though 
they  suspended  the  execution  of  the  rule  on  the 
sheriff  to  bring  in  the  body,  to  give  the  defendant 
time  to  make  application  to  the  Lord  Chancellor 
for  relief ".  But  after  bankrupts  have  obtained  their 
certificates,  as  they  cannot  be  sued,  so  they  are  not 
liable  to  be  an'csted,  for  debts  contracted  prior  to 
their  bankruptcy  ^ ;  nor  for  the  costs  of  any  proceed- 
ings for  the  recovery  of  such  debts,  or  of  any  interest 
thereon  pending  the  commission'''.  And  if  a  plain- 
tiff become  bankrupt  after  he  is  nonsuited,  and 
before  the  taxation  of  costs,  the  costs  of  the 
nonsuit  are  a  debt  proveable  under  the  commis- 
sion "'.  But  where  the  commission  ^,  or  certificate  % 
appears  to  be  fraudulent,  or  the  debt  arises  after 

the 

"  8  T.  R.  364.     and     sec  S.    C.    Cowp.    138.    2    Blac. 

1   Bos.  8c  Pul.  302.    424.    3  Rep.     1317.     6  T.    R.     282. 

Bos.  £c  Pul.  6.  So  where  the  but  see  1  Str.  477,  8. 

plaintiff  had   petitioned  for  a  ^t  5    x.    R.    365.    and   sec 

sequestration    in   Scotland^    a-  1  H.   Blac.    29.  but  see   the 

i^ainst  the  defendant.  Carru-  case  ex  parte   Todd^  cited  in 

thers  V.  Parkin,  H.  41  G.  III.  3  Wils.  270. 

V  Stat.  5    Geo.  II.  c.    30.  >'  2  Blac.  Rep.  725.  Cowp. 

§  7.    13.  2  Str.  949.  824. 

^^   2  Sir.  1196.   1  Wils.   41.  ^  t)oug.  228. 
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the  bankruptcy,  as  upon  a  recognisance  in  error  *, 
or  bail-bond '%  which   was  not  then  forfeited,   the 
bankrupt  may  be  arrested  notwithstanding  his  cer- 
tificate. And  where  a  bankrupt,  sued  as  executor, 
pleaded  a  false  plea,  between  the  issuing  of  the 
commission  and  the  obtaining  of  his  certificate,  he 
was  holden  to  be  liable  to  costs  for  such  plea,  de 
bo?iis propriis ".    So  it  has  been  holden,  that  a  bank- 
rupt may  be  arrested,  upon  a  subsequent  promise, 
for  a  debt  contracted  previous  to  his  bankruptcy  ^. 
And  where  the  plaintiff  resided  in  this  country,  the 
court  x-^^ould  not  order  an  exoneretur  to  be  entered 
on   the  bail-piece,    on   the   ground   that   the   debt 
was  contracted  while  the  defendant  was  resident  in 
a  foreign  country,  and  before  he  became  a  bankrupt 
by  the  laws  of  that  country,   though  he  might  have 
obtained  his  certificate  there  ^.    Where  the  defen- 
dant is  entitled  to  the  benefit  of  his  certificate,  he 
may  be  discharged  by  the  statute  two  ways;  first, 
by  pleading  his  certificate,  if  in  time;  and  second- 
ly, by   applying  to  a  judge,  upon  an  affidavit  of 
the   certificate  *^,    when   it   is   obtained   after  judg- 
ment ^. 

Insolvent  debtors  and  fiigithes   discharged   un- 
der 

^  2  Str.  1043.  26  G.  III.  K.  B.  2  Bur.  736. 

^  1  Bur.  436.  contra;  and  see  Cowp.  549. 

^  3    Bur.      1368.     1     Blac.         e  s  T.  R.  609. 
Rep.  400.  S.  C.  fDoug.  676. 

A  Best   V.    Barker,     M.   23         g  1  Wils.  41. 
G.  III.   Drevj  V.   Jefferies,  H. 
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der  insolvent  acts'\  are  not  liable  to  be  arrested, 
even  on  subsequent  promises  \  for  debts  contracted 
prior  to  the  times  prescribed  by  the  acts;  but  they 
may  be  an-ested  for  debts  contracted  afterwards, 
and  before  they  were  actually  discharged  J.  The 
clauses  respecting  fugitives  do  not  extend  to  per- 
sons who  have  constantly  resided  abroad  *";  or  who 
have  been  abroad  merely  in  the  course  of  their 
trade,  and  not  for  the  purpose  of  avoiding  their 
creditors'.  And  it  has  been  holden,  that  though 
certificated  bankrupts,  or  persons  discharged  un- 
der insolvent  acts,  are  privileged  from  arrest,  yet 
the  sheriff  or  his  officer  is  not  liable  to  an  action  of 
false  imprisonment,  for  arresting  them  "". 

In  some  of  the  preceding  cases,  the  process  is 
declared  to  be  void;  as  against  ambassadors^  &c. 
In  others,  the  court  is  expressly  required  to  dis- 
cliarge  the  defendant ".  And  it  may  be  remarked, 
in  general,  that  where  the  defendant  is  entitled  to 
privilege,  as  the  arrest  is  irregular  and  unlawful, 
the  court  will  dischaige  him  upon  motion;  and 
not  put  him  to  the  necessity  of  suing  out  a  writ  of 
privilege ".  But  they  will  not  discharge  him  out  of 
custody  on  common  bail,  on  the  ground  of  in- 
fancy, 

h  See    the    stat.     37     Geo.  '  Say.  Rep.  308. 

III.  c.  112.      "  >''  Doug.  671. 

i  2  Str.  1233.  sed  vide  ante,  "  Ante,  178,  9. 

182.  o  2      Str.     989.     Fort.      159. 

i  Cowp.  527.  Com.   Rep.  444.  S.  C.  5    T.. 

k  I  Wils.  85.  R-  689.  but  see  1  Wils.  27« 
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fancy  "^^  or  that  he  was  insane  at  the  time  of  the 
arrest '',  or  afterwards  became  so"";  nor  will  tliey 
discharge  his  bail,  on  the  ground  of  the  insanity  of 
their  principal,  although  a  commission  of  lunacy 
may  have  issued  against  him,  under  which  he  has 
been  found  a  lunatic  '. 

The  defendant  having  been  once  arrested,  caimot 
in  general  be  arrested  again,  for  the  same  cause 
of  action  ^  Nemo  debet  bis  'vexari pro  eddem  causa. 
Thus,  where  the  defendant  was  arrested  on  a  writ, 
taken  out  pending  a  prior  action,  wherein  he  had 
been  previously  arrested,  for  the  same  cause,  the 
court  discharged  him  on  common  bail ".  But 
where,  in  a  similar  case,  it  appeared  that  the  bail  in 
the  prior  action  Avere  forsworn,  the  court  refused  to 
assist  the  defendant;  saying,  the  plaintiflf  was  right 
in  laying  hold  of  him  as  he  did;  for  had  he  dis- 
continued, the  defendant  would  probably  have  run 
away  ".  So  where  A,  having  been  arrested  at  the  suit 
of  B,  gave  him  a  draft  for  part  of  the  demand,  and 
agreed  to  settle  the  remainder  in  a  few  days;  after 
which,  the  di'aft  being  dishonoured,  B.  sued  out  a 
new  writ  against  A,  and  arrested  him  again  on  the 
same  affidavit ;  this  was  holden  to  be  regular  ^'•'. 
So  where  the  defendant  had  been  arrested  abroad, 
It  was  holden  that  he  miglit  be  again  arrested  here, 

for 

p  1  Bos.  k  Pul.  480.  •  R.  M.   15  Car.  II.  §  2. 

^1  4  T.  R.  121.  "2  Str.   1209. 

«■  2  T.  R.  390.  V  Jd.   1216. 

s  6  T.  R.    13.1.    2   Bos.  S:     ^  fi  T.  R.  52. 

Pul.  GfiC. 
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for  the  same  cause  of  action :  at  least,  where  it  did 
not  appear  that  the  plaintiff  could  have  had  the  same 
redress  and  benefit,  by  the  proceedings  abroad,  as 
here  "".  And  it  has  been  determined,  that  the  plain- 
tiff, after  suing  out  common  process,  may  sue  out  a 
bailable  writ  for  the  same  cause,  and  arrest  the  de- 
fendant, before  he  discontinues  the  first  action;  for 
this  is  not  a  case  within  the  rule,  of  not  permitting 
the  defendant  to  be  twice  arrested  for  tlie  same 
cause  ^ 

The  rule  we,  are  now  speaking  of,  was  formerly 
so  rigidly  adhered  to,  that  where  the  plaintiff  was 
nonpros' d  for  want  of  a  declaration,  he  could  not 
afterwards  have  arrested  the  defendant,  in  a  second 
action  '^.  But  a  different  doctrine  now  prevails  "*;  for 
the  plaintiff  is  said  to  suffer  enough  by  paying  costs 
in  the  first  action,  and  therefore  ousrht  not  to  be  in  a 
worse  condition  than  before.  For  a  similar  reason, 
where  the  plaintiff,  having  misconceived  his  action, 
moves  to  discontinue  upon  payment  of  costs,  he  may, 
after  the  costs  are  taxed  and  paid  ^,  take  out  a  \\^^ 
writ  for  the  same  cause,  and  have  the  defendant  ar- 
rested de  no'DO  ^  And  if  the  defendant  be  discharged 

out 

^  7  T.  R.  470.  3  East,  453.  y  6  T.  R.  616. 

and  note,  in   the  latter  case,  ''■  1  Ld.  Raym.  679.  Cora. 

Lord  Ellenborough  expressed  Rep.  94.  S.  C. 

his  dissent  to  the  decision  of  '^   1  Str.  439. 

the   Court  of  C.  P.  in  the  case  ^  2  Str.  1209. 

of  Melan  v.  the  Duke  de  Fitz-  c  2  Wils.  38  I . 
James^  I  Bos.  8c  Pul.  138. 

Vol.  I.  2  B 
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out  of  custody,  on  account  of  some  act  for  which 
the  plaintiff  is  not  answerable,  such  as  an  alteration 
in  the  warrant  to  arrest,  by  the  sheriff's  officer,  with- 
out the  plaintiff's  knowledge,  in  such  case  the  de- 
fendant may,  after  the  first  action  is  discontinued,  be 
again  held  to  bail  for  the  same  cause  '^.  But  where 
the  plaintiff,  not  liking  the  bail  in  the  former  action, 
obtained  a  side- bar  rule  for  leave  to  discontinue, 
upon  payment  of  costs,  and  afterwards  proceeded  to 
charge  the  defendant  in  custody,  with  a  declaration 
in  a  new  action,  the  court,  conceiving  this  to  be  a 
trick,  discharged  the  side-bar  rule;  so  that  the  bail 
to  the  former  action  still  continued  liable^.  And 
wherever  t  h  second  action  appears  to  be  vexatious  ^, 
or  the  defendant  is  aiTcsted  or  detained  in  custody 
therein,  after  being  superseded  or  supersedeable  in  a 
former  action,  by  the  laches  of  the  plaintiffs,  the 
court  will  discharge  the  defendant  on  common  bail ; 
even  though  he  be  arrested,  on  a  note  given  subse- 
quent to  the  supersedeas  ^,  or  in  a  different  form  of 
action,  so  as  to  be  substantially  for  the  same  cause. 
3  East,  309. 

Upon  the  same  principle,  of  not  permitting  the 
defendant  to  be  twice  arrested  for  the  same  cause, 
it  is  holden',  that  in  an  action  of  debt  upon  judg- 
ment, whether  after  verdict  or  by  default,  the  de- 
fendant cannot  be  arrested,   if  he  was  previously 

arrested 

"  6  T.  R.  218.  Wils.  93.  Cowp.  72. 

<-  4  Bur.  2502.  h  2  Str.  1218. 

*  2  Blac.  Rep.  809.  i  Id.  Say.  Rep.  43.  Pr.  Reg. 

s  2  Str.  782.  943.   1039.  2  55,  6. 
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arrested  in  the  original  action;  even  though  the  bail 
in  that  action  have  since  become  insohent  ^^  or  the 
plaintiff  has  released  them,  by  declaring  in  a  different 
county  \  or  the  defendant  has  surrendered  in  their 
discharge,  and  obtained  a  supersedeas '".  But  if  the 
defendant  were  not  arrested  in  the  original  action,  he 
may  be  arrested  in  an  action  of  debt  on  the  judg- 
ment". And  where  a  cause  in  which  the  defendant 
has  been  arrested  is  referred  to  arbitration,  and  the 
arbitrator  awards  to  the  plaintiff  a  sum  exceeding 
10/.,  the  defendant  may  be  arrested  again,  in  an  ac- 
tion upon  the  award  °. 

It  was  formerly  holden,  that  where  the  judgment 
was  merely  for  costs  upon  a  non-suit  p,  or  the  debt 
was  originally  under  ten  pounds,  but  raised  to  a 
larger  sum  by  the  addition  of  costs  ' ;  or  the  action 
was  for  general  damages,  which  were  reduced  by 
the  judgment  to  a  sum  certain  above  ten  pounds  '^; 
the  defendant  could  not  be  arrested,  either  upon  the 
judgment  itself,  or  upon  a  subsequent  promise,  in 
consideration  of  forbearance  %  to  pay  the  debt  and 
costs.  And  now,  by  the  statute  43  Geo.  III.  c.  46. 
\.  1.  "no  person  shall  be  arrested  or  held  to  special 
"  bail,  upon  any  process  issuing  out  of  any  court  in 

"  England 

k  Say.  Rep.  160.  p  5  Bur.  2660.  2  Blac.  Rep. 

1  2  Wils.  93.  but  see  2  H.  1274.  C.  B.  contra. 

Blac.  278.  q  2  Str.  975.  1077.  3  Bur. 

^  2  Str.  1039.  R.  H.  8  G.  1389.  4  Bur.  2117.  but  see  4 
II.  C.  B.  but  seeCas.  Pr.  C.  T.  R.  570.  Barnes,  432.  coll- 
ie. 34.  tra. 

"  8   T.   R.    85.     Pr.  Reg.  '•  2  Str.  1243.  1  Wils.  130. 

'55,  6.  s  Cowp.  129. 

°  2  T.  R.  756. 
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"  England  or  Ireland,  for  a  cause  of  action  not 
*'  originally  amounting  to  the  sum.  for  which  such 
"  person  is  by  the  laws  now  in  being  liable  to  be  ar- 
*'  rested  and  held  to  bail,  over  and  above  and  exclu- 
"  sive  of  any  costs,  charges  andexpences,  that  may 
*'  have  been  incurred,  recovered  or  become  charge- 
*'  able,  in  or  about  the  suing  for  or  recovering  the 
^  same,  or  any  part  tliereof." 

The  privilege  fiom  arrest,  we  may  remember, 
IS  local  or  temporary,  as  well  as  personal.  With 
regard  to  the  former,  it  is  holden  tiiat  no  man  can 
be  arrested  in  his  own  house,  provided  the  outer 
door  be  shut"";  or  in  the  king's  presence'';  or 
within  the  verge  of  his  royal  palace  ",  (except  by 
an  order  from  the  board  of  gi'een  cloth,  or  unless 
the  process  issue  out  of  the  palace  court "") ;  or  in 
any  place  where  the  king's  justices  are  actually  sit- 
ting ■ .  The  privilege  of  the  parties  to  a  suit,  and 
their  wit?iesses,  of  which  we  have  before  spoken  ^» 
may  also  in  some  measure  be  considered  as  of  a 
heal  nature :  And  of  the  sairre  kind  is  that  of  Cler- 
gymen, who,  by  several  ancient  statutes ',  are  pri- 
vileged from  arrest,  in  going  to  and  returning  from 
church,    or  perfca'ming  divine  service;    but  not  if 

they 

'»  5   Co^  91.  but  see  Cowp.         "  3  T.  R.  735. 
1.  r  3    Inst.    140,    1.  2  Mod, 

^  3  Blac.  Com.  289.  181.  but  see  1  Lev.  106. 

w  Stat.  28   Hen.   VIII.    c.         ^  Jnte,  174,  5. 
12.  2  Ld.  Raym.978.  3  Saik.         ^  50   Edw.  III.  c.  5.   1   R. 

91.  284.     6   Mod.  73.  Holt,  II.  c.  15.  and  see  1  Mar.  sess 

590.  S.C.  2.  c.  3. 
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they  stay  in  church,  with  a  fraudulent  design  of 
eluding  the  process  of  the  law.  And  it  is  said,  that 
the  party  grieved  may  have  an  action  upon  thest 
statutes  ". 

The  King  hath  moreover  a  special  prerogative,, 
(which  indeed  is  very  seldom  exerted)  that  he  may 
by  his  ivrit  of  protection^  privilege  a  defendant  from 
all  personal,  and  many  real  suits,  for  one  year  at  a 
time,  and  no  longer;  in  respect  of  his  being  en- 
gaged in  his  service  out  of  the  realm.  And  the 
king  also,  by  the  common  law,  might  take  his 
debtor  into  his  protection,  so  that  no  one  might 
sue  or  arrest  him,  till  the  king's  debt  were  paid : 
but  by  the  statute  25  Ed w.  III.  st.  5.  c.  19.  not- 
withstanding such  protection,  another  creditor  may 
proceed  to  judgment  against  him,  with  a  stay  of 
execution,  till  the  king's  debt  be  paid;  unless  such 
creditor  will  undertake  for  the  king's  debt,  and 
then  he  shall  have  execution  for  both  *^. 

Lastly,  by  the  statute  29  Car.  II.  c.  7.  §  6. 
"  no  person  or  persons,  upon  the  Lord's  day,  shall 
*'  serve  or  execute,  or  cause  to  be  served  or  ex- 

*'  ecuted, 

fc  12  Co.    100.    In  5    Bac.  collected,  that  if  any   action 

Abr.  565.  it  is  said,  that  the  would  lie,  which   is  doubtful, 

arrest  of  a  clergman  under  ci-  it  should  be  an  action  on  the 

vil  process,  either  in  going  to  case,    and    not   an  action   of 

church,  to  perform  divine  ser-  trespass,  against  the  sheriff  or 

vice,   or    in    returning   from  his     officers.    3    Wils.    341. 

thence,  on  any  day,  is  a  false  2    Blac.    Rep.     1087.     1190. 

imprisonment.   But   from  se-  Doug.  671. 
vcral  later  decisions,  it  may  be        «=  3  Blac.  Com.  289,  90, 
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"  ecuted,  any  writ,  process,  warrant,  order,  judg- 
*'  ment  or  decree,  except  in  cases  of  treason,  fe- 
*'  lony  or  breach  of  the  peace;  but  the  service  of 
''  every  such  writ,  &c.  sliall  be  void,  to  all  intents 
"  and  purposes  ^:  and  the  person  or  persons  so 
"  serving  or  executing  the  same,  shall  be  as  liable 
"  to  the  suit  of  the  party  grieved,  and  to  answer 
"  damages  to  him  for  doing  thereof,  as  if  he  or 
"  they  had  done  the  same,  without  any  writ,  &c.'* 
In  construing  this  statute,  it  has  been  holden, 
that  an  arrest  cannot  be  made  on  a  Sunday,  for 
non-payment  of  a  penalty^  upon  conviction  ^ 
And  where  A  was  arrested  at  the  suit  of  B,  and 
discharged,  the  sheriff  not  knowing  that  there 
was  also  a  detainer  in  his  office,  at  the  suit  of  C, 
and  on  the  Sunday  following  he  was  arrested  at 
C's  suit,  the  court  discharged  him  out  of  custod}'  ^; 
considering  the  arrest  on  the  Sunday  as  an  original 
taking,  or  as  a  retaking  of  a  'voluntary  escape  S; 
and  in  either  case  it  was  prohibited  by  the  statute. 
But  after  a  negligent  escape,  the  defendant  may  be 
retaken  on  a  Sunday;  and  that,  either  by  the  of- 
ficer upon  fresh  pursuit,  or  by  virtue  of  an  escape 
^varrant  "^ :  for  tliis  is  not  an  original  taking,  but  the 
party  is  still  in  custody  upon  the  old  commit- 
ment.  Also  it  is  holden,  that  bail  may  take  their 

principal 

<^  1  Salk.  78.  «  The  service  given."  3  East,  155. 

of  process  on   a  Sunday  being  ^  1  T.  R.  265. 

absolutely  void  by  the  statute,  f5T.  R.  25. 

cannot  be  made  good  by  any  s  Barnes,  373. 

subsequent  waiver  of  the  de-  ^2  Ld.    Raym.     U)28.    2 

fendant,   as  by  his  not  object-  Salk.  626.  6  Mod.  95.  S.  C. 
ing  until  after  a  rule  to  plead 
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principal  on  a  Sunday,  in  order  to  surrender  him  ' ; 
for  this  is  not  by  virtue  of  any  process  at  all.  And 
it  should  seem  that  process  of  contempt,  being  of 
a  criminal  nature,  may  be  served  upon  that  day  ''. 
But  a  rule  nisi  for  an  attachment,  for  non-payment 
of  money  pursuant  to  the  master's  allocatur,  can- 
not be  so  served  '. 

An  arrest  when  allowed,  is  made  by  the  she- 
riff or  his  officers,  or  by  the  bailiff  of  a  liberty  or 
franchise.  The  sheriff's  authority  is  derived  im- 
mediately  from  the  court,  except,  in  counties-pala- 
tine, where  he  acts  by  virtue  of  a  mandate  from  the 
officer  to  whom  the  writ  is  directed:  And  even 
there,  if  the  writ  be  directed  immediately  to  the 
sheriff,  he  is  bound  to  execute  it;  and  a  bail  bond 
taken  on  the  arrest  is  legal '".  The  officers  of  the 
sheriff  are  of  three  kinds,  first,  bailiffs  in  fee^  or 
perpetual  bailiffs,  who  have,  by  charter  or  ;^e- 
scription,  the  execution  of  writs  within  the  guml- 
able  " ;  secondly,  common  bailiffs,  (called  in  the  old 
books,  bailiffs-errant,  3  East,  130.)  who  are  usual- 
ly bound  with  sureties  in  an  obligation  for  the  due 
execution  of  their  office,  and  thence  are  called 
hound  bailiffs  °;  thirdly,   special  bailiffs,  nominated 

by 

'  6     Mod.      231.     1      Atk.  guildablcf  and  how   it    differs 

239.  but    see     2    Blac.  Rop.  From  a  franchise,  see    8    Co. 

1273.  125.  a.  Dalt.   Sher.    185.  a»d 

k  12    Mod.     348.    1    Atk.  for  the  nature  of  the  office  of 

55.  Willes,  459.  a  bailiff  m /<?<:•,  see  Dalt.  Sher. 

1  8  T.  R.  86.  187.  Gilb.  C.P.  30. 

"'GT.R.  71.  o  1  Blac.  Com.  346. 

"  For    an   account    of    the 
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by  the  plaintiff  or  his  attorney,  and  appointed  by 
the  sheriff /?ro  hac  vice  ^. 

The  sheriff's  warrant  *^  to  any  of  these  officers 
ought  not  to  be  made  out,  until  the  sheriff  have 
the  writ  in  his  actual  custody  "^ :  And  therefore 
where  the  defendant  was  arrested  before  the  of- 
ficer had  any  warrant,  and  before  the  writ  was  de- 
livered to  the  sheriff,  the  bail-bond  was  ordered 
to  be  delivered  up  to  be  cancelled  '.  So  where  the 
sheriff  having  directed  a  warrant  to  A.  and  all  his 
other  officers,  to  arrest  B,  A.  afterwards  inserted 
therein  the  name  of  C;  it  was  holden  that  the 
warrant  was  illegal,  and  the  arrest  by  C.  conse- 
quently void  '. 

If  the  defendant  reside  within  a  liberty,  the  bai- 
liff of  which  has  the  execution  and  return  of 
writs,  there  should  regularly  be  a  non  omittas ;  or 
if  there  be  not,  the  sheriff,  for  having  execution  of 
the  writ,  should  make  out  his  mandate^  directed 
to  the  bailiff  of  the  liberty  ".  And  if  there  be  two 
liberties  in  a  countv,  and  the  sheriff  make  his 
mandate  to  the  bailiff  of  one  of  them,  who  gives  him 
no  answer,  he  may,  upon  a  no7i  omittas^  arrest  the 
defendant  in  either  liberty  ";  and  even  if  the  sheriff 

enter, 

P  2   Blac.    Rep.   952.  4   T.         -^8  T.   R.  187. 
R.    119.  t  6T.  R.  122. 

1  Append.  Chap.   IX.  §  1.         ^  Gilb.  C.  P.  25,  See. 

'R.  M.    1654.  §  2.  R.   E.         ^5    Co.    92.    a.     Gilb.    C. 

15  Car.  II.  §  4.  Stat.   6  Geo.  P.  29. 
I.  c.  21. §53. 
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enter,  and  arrest  the  defendant  in  a  liberty,  without 
a  non  omittas,  the  arrest  is  good,  though  the  sheriff 
may  be  liable  to  an  action  '''. 

The  arrest  may  be  made  at  any  ti7ne  (except  on  a 
Sunday)  before,  or  on  the  day  of  the  return  of  the 
writ;  and  at  any  place  within  the  county,  except 
where  the  defendant  is  privileged.  But  it  cannot  be 
made,  between  the  day  of  the  return  and  quarto  die 
post,  by  original ".  In  making  the  arrest,  the  sheriff 
or  his  officer  must  actually  seize  or  touch  the  de- 
fendant's body '' :  but  it  is  not  necessary  that  the 
officer,  who  has  the  authority,  should  be  the  hand 
that  arrests,  nor  in  the  presence  of  the  person  ar- 
rested, nor  actually  in  sight,  nor  is  any  exact  dis- 
tance prescribed:  it  is  sufficient  if  he  be  near,  and 
acting  in  the  arrest  ^ 

^^  Gilb.  C.   P.   27.  Fitzfiat-  Mi.  PH.  585. 

rick  V.  Kelly,  22  G.  III.  5  T.  >'   1  Salk.  79. 

R.  687.  "  Cowp.  65. 

■^  I  Sid.  229.  2  Esp.  Cas. 
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CHAPTER  X. 

Of  i/ie  Bail-bond,  mid  Duty  of  Sheriffs,  ^c, 
on  the  An  RE  ST. 

l^rHEN  the  defendant  is  arrested,  he  is  either 
let  out  of  custody,  upon  giving  bail  to  the 
sheriff,  or  an  attorney's  undertaking,  for  his  appear- 
ance; or  deposits  in  the  sheriff's  hands,  the  sum 
indorsed  on  the  writ,  with  ten  pounds  in  addition 
to  answer  costs,  &c.  or  he  remains  in  custody,  or 
escapes,  or  is  rescued,  &c. 

Bail  in  personal  actions  came  in  with  the  capias^: 
and  is  either  to  the  sheriff,  for  the  appearance  of 
the  defendant  at  the  return  of  the  writ,  or  to  abide 
the  event  of  the  suit :  The  former  is  called  bail  to 
the  slieriff^  or  bail  bslow;  the  latter,  bail  to  the 
action,  or  ^vhen  special,  bail  ahoine.  Before  the 
statute  23  Hen.  VI.  c.  9.  the  sheriff  was  not 
obliged  to  bail  a  defendant,  arrested  upon  mesne 
process,  unless  he  sued  out  a  writ  of  mainprize; 
though  he  might  have  taken  bail  of  his  own  ac- 
cord^. This  arbitrary  power  produced  great  ex- 
tortion and  oppression  of  the  subject;  to  remedy 
which,  it  was  enacted,  by  the  above  statute,  "  that 
"  sheriffs,  &c.  shall  let  out  of  prison  all  maimer 
'*  of  persons  arrested,   or  being  in  their  custody, 

by 

"^  Gilb.  C.  P.  33.  Dalt.    Sher.   356.  And  see  1 

b  Id.  20,  21.4  Bac.  Abr.     Vent.  55.  85.  2  Saund.  60.  1 
4  61.  F.  N.  B.  251.  Plowd.  67.     H.  Blac.  233. 
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"  by  force  of  any  writ,  bill,  or  warrant,  in  any  ac- 
"  tion  personal,  or  by  cause  of  indictment  of  tres- 
"  pass,  upon  reasonable  sureties  of  sufficient  per- 
''  sons,  having  sufficient  within  the  counties  where 
"  such  persons  be  so  let  to  bail  or  mainprize,  to 
*'  keep  their  days  in  such  place  as  the  said  writs, 
"  bills  or  warrants  shall  require;  persons  being  in 
"  their  ward  by  condemnation,  execution,  capias 
*'  utlagatum  or  excommunicaium,  surety  of  the  peace, 
"or  by  special  commandment  of  any  justice,  and 
"  vagabonds  refusing  to  serve  according  to  the  sta- 
*'  tute  of  labourers,  only  excepted." 

"  And  that  no  sheriffij,  &c.  shall  take,  or  cause 
"  to  be  taken,  any  obligation,  for  any  cause  afore- 
*'  said,  or  by  colour  of  their  office,  but  only  to 
"  themselves,  of  any  person,  nor  by  any  person, 
"  which  shall  be  in  their  ward  by  course  of  law, 
"  but  by  the  name  of  their  office;  and  upon  condi- 
"  tion  written,  that  the  prisoners  shall  appear  at  the 
"  day  and  place  contained  in  the  writ,  bill,  or  war- 
"  rant.  And  if  any  sheriffs,  &c.  take  any  obligation 
"  in  other  form,  by  colour  of  their  office,  it  shall  be 
"void." 

This  statute  hath  two  branches,  first,  as  to  the 
persons  to  be  let  to  bail ;  and,  secondly,  as  to  the 
form  of  the  security.  Upon  the  first  branch  of  the 
statute,  it  has  been  determined,  that  the  sheriff 
has  no  authority  to  take  a  bond,  for  the  appearance 
of  persons  arrested  by  him,  under  process  issuing 

upon 
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upon  an  indictment  at  the  quarter  sessions,  for  a 
misdemeanor;  but  can  only  take  a  recognisance  for 
their  appearance " ;  neither  can  he  take  bail  on  an  at- 
tachment for  a  contempt  ^.  And  though  the  words  of 
it  seem  to  be  confined  to  persons  arrested,  and  in  ac- 
tual custody,  yet  it  has  been  holden,  that  the  arrest 
need  not  be  stated,  in  an  action  upon  the  bail-bond  ^; 
and  if  stated,  it  is  not  traversable  ^:  for  it  would  be 
of  mischievous  consequence,  if  a  bail-bond  taken 
civilly,  without  exposing  the  party  by  an  arrest,  were 
not  as  effectual  as  if  he  had  been  actually  arrested. 
Where  the  defendant  is  arrested,  and  in  actual  cus- 
tody, it  is  the  duty  of  the  sheriff  to  take  bail,  if  re- 
quired :  and  therefore  if  a  bail-bond  be  tendered,  with 
sufficient  sureties,  and  the  sheriff  refuse  to  accept  it, 
and  liberate  the  defendant,  he  is  liable  to  a  special 
action  on  the  case  ^.  The  clause  which  requires  rea- 
sonable sureties,  was  introduced  for  the  benefit  of  the 

sheriff; 


«  4  T.  R.  505. 

d  Cro.  Car.  309.  Com.  Rep. 
264.  1  Str.  479.  Barnes,  64. 
But  he  may  take  bail  on  an  at- 
tachment out  of  Chancery,  on 
mesne  process:  Sty.  Rep.  2 1 2. 
334.  2  Vent.  237.  2  Salk.  608. 
I  Ld.  Raym.  722.  S.  C.  Com. 
"Rep.  264.  Barnes,  64.  2  Blac. 
Rep.  955.  3  Leon.  208.  contra. 
Miter,  after  a  decree.  Gilb. 
Rep.  84.  Free,  Chan.  331. 
S.  C.  and  see  1  Eq.  Cas.  Abr. 


551.  Bac.  Abr.  tit.  Sheriff,  O. 
4  V.  263. 

e   1  Str.  643. 

f  Id.  444.  But  see  Noy,  43. 
semb.  contra.  See  also  Say. 
Rep.  1 1 6.  by  which  it  appears, 
that  the  issuing  of  the  process 
may  be  traversed. 

g  Gilb.  C.  P.  20.  Cro.  Car. 
196.  W.  Jon.  236.  S.  C.  1  Sid. 
22.  2  Mod.  31.  84.  180.  '? 
Vent.  96.  6  T.  R.  255. 
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sheriff;  and  therefore,  though  he  may  insist  upon 
two  sureties,  yet  he  may  take  a  bond  with  one 
only  ^.  And  for  tlie  same  reason,  the  plaintiff  can- 
not maintain  an  action  against  him,  for  taking 
sureties  that  are  insufficient,  or  do  not  inhabit 
within  the  county  '. 

The  second  branch  of  the  statute  requires  a  se- 
curity by  ^o/z^"";  respecting  which,  there  are  three 
things  to  be  observed;  first,  that  it  be  made  to  the 
sheriff  himself;  secondly,  that  it  be  made  to  him, 
by  his  name  of  office ;  and,  thirdly,  that  it  be  con- 
ditioned for  the  defendant's  appearance,,  at  the  re- 
turn of  the  writ,  and  for  that  only '.  Therefore, 
if  the  bond  be  not  made  to  the  sheriff  "',  or  be  not 
made  to  him  by  his  name  of  office  "",  or  if  it  be 
single  without  any  condition  at  all  "",  or  with  an 
impossible  condition',  or  the  condition  be  not  for 
the  defendant's  appearance  ™,  or  be  for  that  and 
something  else  "',  it  is  void  by  the  statute.  If  the 
objection  appear  on  the  face  of  the  declaration,  or 
upon  oyer^  the  defendant  may  demur;  but  other- 
wise 

h  10  Co.    100.  b.  Cro.  Eliz.  ^  i    T.   R.   421.   Append- 

624.  808.  853.   862.  Chap.  X.  §  1. 

''Id.    808.    852.  862.  Noy,  i  Cro.    Eliz.    862.    4     Bac 

39.   1    Sid.  96.    2  Saund.  59.  Abr.  462. 

1    Mod.    227.    239.    2    Mori.  ^  Dyer,    119.   120.    10    Co. 

83.     177.     But    see      1    Ld.  100.  a.  b. 

Raym.    425.      1     Salk.     99.  "3   Lev.   74.     1    Str.   399 

S.    C.    6    Mod.     122.     scmb.  Fort.     363.      S.   C.    2   T.   R. 

rovtra.  569. 
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wise  he  should  plead  it :  and  when,  by  pleading  or 
otherwise,  it  appears  in  any  pait  of  the  record,  he 
may  move  in  arrest  of  judgment  °. 

If  the  bond  be  substantially  good,  it  cannot  be 
avoided  for  any  trifling  informality,  or  variance  of 
the  condition  from  the  writ,  in  the  description  of 
the  plea,  or  of  the  time  or  place  of  appearance. 
Thus,  where  the  writ  was  to  answer  the  plaintiff  in 
a  plea  of  debt,  for  three  hundred  and  twe?ity  pounds, 
or  in  a  plea  of  trespass,  with  an  ac-et'iam,  and  the 
condition  was  to  answer  the  plaintiff  in  a  plea  of 
debt,  or  trespass,  generally,  or  without  mentioning 
the  plea  at  all,  the  variances  were  holden  to  be  im- 
material P;  for  the  statute  only  requires  a  bond  con- 
ditioned for  the  defendant's  appearance,  and  the 
description  of  the  plea  is  merely  surplusage.  And 
accordingly,  where  the  sheriff,  upon  an  original 
writ  in  a  plea  of  trespass  on  the  case  on  promises, 
took  a  bail  bond  conditioned  for  the  defendant's 
appearance,  to  ansAier  the  plaintiff  in  a  plea  of 
trespass,  the  court  held  -it  to  be  valid  "i.  So  where 
the  writ,  in  trespass,  was  to  appear  before  the  lord 
the  king  at  Westminster,  and  the  condition  was  to 
appear  before  justices  of  the  King''s  Bench  at  West- 
minster ■■,  the  bond  was  holden  good.    And  where 

the 

o  2  T.  R.  569.  semb.  contra. 

I'  Cro.     Jac.   286.    2    Lev.         i  6  T.  R.  702. 
123.  2  Show.  51.    T.    Jon.         -^  2   Lev.    180.  T.    Jon.  46. 

1.37,  8.  6  Mod.  122.   10   Mod.  S.  C.  2  Vent.  237,  8. 
327.  But    see    2     Lev,     177, 
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the  writ,  by  original,  was  returnable  before  the 
lord  the  king,  nuheresoe'uer  he  shall  then  be  in  England, 
and  the  condition  was  without  the  words  nu/iere- 
soe'uer,  Sec.  the  court  gave  judgment  for  the  plain- 
tiff, in  an  action  upon  the  bond;  saying,  they 
would  understand,  that  by  appearing  before  the 
king  was  meant,  before  the  king  in  his  court,  and 
not  before  the  king  in  person '.  It  has  also  been 
holden,  that  the  statute  for  preventing  frivolous  and 
vexatious  arrests  ^  is  merely  directory  to  the  sheriflT, 
and  does  not  avoid  the  bail-bond,  where  there  is 
no  affidavit  of  the  cause  of  action",  or  the  sum 
sworn  to  is  not  indorsed  on  the  writ ",  or  even 
where  the  sheriff  takes  bail  for  more  than  the  sum 
swoni  to  ^. 

The  provisions  of  the  statute  of  Hen.  VI.  are 
not  applicable  to  securities  taken  by,  or  for  the 
benefit  of  the  plaintiff'".  And  hence,  an  attorney 
is  bound  by  his  undertaking  to  appear  for  the  de- 
fendant, though  it  be  not  exactly  in  the  form 
prescribed.  By  an  old  rule  of  court '',  *'  a  pri- 
"  soner  taken  upon  a  capias  shall  not  be  discharged, 
"  till  he  hath  given  bond  to  appear;  unless  tht- 
"  plaintiff  or  his  attorney  shall  consent  to  take  an 

*'  appearance, 

s  2  SU-.  1155,  6.  Pul.   109. 
t  12  Geo.  I.  c.  29.  w  Cro.  Eliz.  190.   1  Sid. 

"  1  Bur.  330.  132.    1     Lev.     98.    S.    C.   r. 

V  2  Wils.  69.    1  Bur.  331.  Mod.  205. 
i  H.  Blac.    76.    2   Bos.    Sc        ^  R.  M.  1654.§  6, 
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"  appearance,  without  bail."  But  it  is  now  the 
common  practice  to  take  an  attorney's  undertaking, 
where  special  bail  is  required;  and  the  court  will 
enforce  it  by  attachment  ■ .  f 

If  the  defendant,  upon  being  arrested,  remain 
in  custody,  he  is  either  confined  in  a  private  house, 
or  carried  to  the  county  gaol.  And  to  prevent 
persons  from  suffering  by  the  oppression  of  inferior 
officers,  in  the  execution  of  process  for  debt,  it  is 
enacted  by  the  statute  32  Geo.  II.  c.  28.  %  com- 
monly called  the  Lords'*  Act,  that  "  no  sheriff, 
under-sheriff,  bailiff,  serjeant  at  mace,  or  other 
officer  or  minister,  shall  convey  or  carry,  or 
cause  to  be  conveyed  or  carried,  any  person  or 
persons  by  him  or  them  arrested,  or  being  in  his 
or  their  custody,  by  virtue  or  colour  of  any 
action,  writ,  process,  or  attachment,  to  any  ta- 
vern, alehouse,  or  other  publick  victualling  or 
drinking  house,  or  to  the  private  house  of  any 
such  officer  or  minister,  or  of  any  tenant  or  re- 
lation of  his,  without  the  free  and  voluntaiy 
consent  of  the  person  or  persons  so  arrested  or  in 
custody;  nor  charge  any  such  person  or  persons 
vvith  any  sum  of  money,  for  any  wine,  beer, 
ale,  victuals,  tobacco,  or  any  other  liquor  oi- 
'  things   whatsoever,   save    what  he,  she,  or  they 

"  shall 

>   1  T.  R.  422.  ^  §  1. 

t  From  the  Addenda  to  the  London  edition.  It  sometimes  happens, 
that  persons  aiTcsted  upon  mesne  process,  may  not  be  able  to  find  suf- 
ficient sureties  for  their  appearance  at  the  return  of  the  writ,  and  yet 
may  be  able  to  make  a  deposit  of  the  money  for  which  they  are  so  ar- 
rested, together  w  ith  a  competent  sum  for  costs  :  and  therefore,  bj' 
the  statute  43  Geo.  III.  c  46.  §  2.  reciting  that  it  is  expedient  that  per- 
sons arrested  should,  upon  making  such  deposit,  be  permitted  to  go 
at  large  until  the  return  of  the  writ,  without  finding  bail  to  the  sheriff 
for  their  appearance  at  the  return  thereof;  it  is  enacted,  that  "  allper- 
"  sons  who  shall  be  arrested  upon  mesne  process,  within  those  parts 
••  of  the  united  Kingdom  of  Great  Britain  and  Ireland  called  England 
"  and  Ireland,  shall  be  allewed,  in  lieu  of  givuig  bail  to  the  sheritl,  to 
"  deposit  in  the  hands  of  the  sheriff,  by  delivering  to  him  or  to  his  un- 
'•  der-sheritl,  or  other  officers  to  be  bv  him  appointed  for  that  purpose, 

"  the 


I 
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"  shall  call  for,  of  his,  her,  or  their  own  free  ac- 
"  cord;  nor  shall  cause  or  procure  him,  her,  or 
"  them,  to  call  or  pay  for  any  such  liquor  or  things, 
"  except  what  he,  she,  or  they  shall  particularly  and 
*'  freely  ask  for;  nor  shall  demand,  take,  or  receive, 
*'  or  cause  to  be  demanded,  taken,  or  received,  di- 
"  rectly  or  indirectly,  any  other  or  greater  sum  or 
*'  sums  of  money,  than  is  or  shall  be  by  law  allowed 
"  to  be  taken  or  demanded,  for  any  arrest  or  taking, 
*'  or  for  detaining,  or  waiting  till  the  person  or  per- 
*'  sons  so  arrested  or  in  custody  shall  have  given  an 
*'  appearance  or  bail,  as  the  case  shall  require,  or 
*'  agreed  with  the  person  or  persons  at  whose  suit 
*'  or  prosecution  he,  she,  or  they  shall  be  taken  or 
"  an'csted,  or  until  he,  she,  or  they  shall  be  sent  to 
•'  the  proper  gaol  belonging  to  the  county,  riding, 
*'  division,  city,  town,  or  place  where  such  arrest  or 
*'  taki:!g  shall  be;  nor  shall  exact  or  take  any  re- 
*'  ward,  gratuity,  or  money  for  keeping  the  person 
"  or  persons  so  arrested  or  in  custody  out  of  gaol  or 
*'  prison." 

"  And  that  no  sheriff,  he.  shall  carry  any  such 
*'  person  to  any  gaol  or  prison,  within  four  and 
*'  twenty  hours  from  the  time  of  such  arrest,  un- 
"  less  such  person  or  persons  so  arrested  shall  re- 
*'  fuse  to  be  carried  to  some  safe  and  convenient 
*'  dwelling-house,  of  his,  her,  or  their  own  nomina- 
*'  tion  or  appointment,  within  a  city,  borough,  corpo* 

"  ration, 

.  **  the  sum  indorsed  upon  the  writ,  by  virtue  of  the  affidavit  for  hold- 
**  ing  to  bail  in  that  action,  tog'ether  with  ten  pounds  in  addition  to 
*•  such  sum,  to  answer  tlie  costs  which  may  accrue  or  be  incurred  in 
"  sucli  action,  up  to  and  at  the  time  of  the  return  of  the  writ,  and  al- 
"so  such  further  sum  of  money,  if  any,  as  shall  have  been  paid  for  the 
"  king's  fine  upon  any  oriprinal  writ ;  and  shall  therereupon  be  dis- 
*'  chaipjed  from  such  arrest,  as  to  the  action  in  which  he  she  or  they 
"  shall  so  deposit  the  sum  indorsed  on  the  writ." 

"  And  that  the  sheriff  shall,  in  every  such  case,  at  or  before  the  re- 
"  turn  of  the  said  writ,  pay  into  the  court  in  which  such  writ  shall 
♦*  be  returnable,  the  sum  of  money  so  deposited  v/ith  him  as  aforesaid; 

"  and 
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"  ration,  or  market  town,  in  case  such  person  or 
**  persons  shall  be  there  arrested,  or  within  three 
"  miles  from  the  place  where  such  arrest  shall  be 
"  made,  if  the  same  shall  be  made  out  of  any  city, 
*'  borough,  corporation,  or  market  town,  so  as  such 
"  dwelling-house  be  not  the  house  of  the  person 
"  arrested,  and  be  \\ithin  the  county,  riding,  divi- 
"  sion,  or  liberty  in  which  the  person  under  airest 
"  was  arrested;  and  then  and  in  any  such  case,  it 
"  shall  be  lawful  to  and  for  any  such  sheriff,  or  other 
"  officer  or  minister,  to  convey  or  carry  the  person 
"  or  persons  so  arrested,  and  refusing  to  be  carried 
"  to  such  safe  and  convenient  dwelling-house  as 
''  aforesaid,  to  such  gaol  or  prison,  as  he,  she,  or 
"  they  may  be  sent  to,  by  virtue  of  the  action,  writ, 
"  or  process  against  him,  her,  or  them:  And  that 
"  no  sheriff,  &c.  shall  take  or  receive  any  other  or 
"  greater  sum  or  sums,  for  one  or  more  night's 
"  lodging,  or  for  a  day's  diet,  or  other  expences  of 
"  any  person  or  persons  under  arrest,  on  any  writ, 
"  action,  attachment,  or  process,  other  than  what 
"  shall  be  allowed  as  reasonable  in  such  cases,  by 
*'  some  order  or  orders  made  by  justices  of  the 
"  peace,  in  pursuance  of  the  said  act  ." 

These  provisions  are  confmed  to  persons  arrested 
on  mesne  process;  the  intent  of  them  being,  that 
such  persons  may  have  an  opportunity  of  procuring 

bail, 

a  ^  2. 

••'  and  tliereuporijin  case  tlie  clefenrlant  or  defendants  shall  afterwards 
"  duly  put  in  anil  perfect  bail  in  such  action,  accordi",?  to  the  course 
''  and  practice  of  such  court,  the  sum  of  money  so  deposited  and  paid 
"  into  court  as  aforesaid,  shall  b\  order  of  the  court,  upon  motion  to 
"  be  made  for  that  purpose,  be  repaid  to  svich  defendant  or  defendants: 
"  but  in  case  the  defendant  or  defendants  s.hall  not  duly  put  in  and 
"  perfect  bail  in  such  action,  then  and  in  such  case  the  said  sum  of 
"  money  so  deposited  and  paid  into  cotirt  as  aforesaid  shall,  by  order 
"  of  the  court,  upon  a  like  motion  to  be  made  for  that  purpose,  be  paid 
"  out  to  the  plaintiiror  plaintifts  in  sucli  action,  who  shall  be  tliere- 
"  upon  authorised  to  enter  a  common  appearance,  or  file  common  bail 
"  for  sue!)  defendant  or  defendants,  it  the  said  plaintiff"  or  plaintiffs 
"  shall  so  tliink  fit;  such  i)aymenl  to  tiie  plaintiff'  or  plaintiff;;  to  be 
''  made  subject  to  such  deductions,  if  any,  from  the  sum  often  pounds 

"  deposited 
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bail,  or  of  agreeing  with  the  plaintiffs ;  and  it  has  ac- 
cordingly been  determined,  that  a  sheriff's  officer  is 
not  liable  to  the  penalties  of  the  statute,  for  carrying 
a  defendant  taken  in  execution  to  prison,  Avithin 
twenty-four  hours  after  the  arrest ''.  No  time  is  limit- 
ed by  the  above  act,  within  which  a  defendant,  ar- 
rested on  mesne  process,  should  be  carried  to  the 
county  gaol :  And  where,  to  an  action  for  an  escape 
on  mesne  process,  the  sheriff  pleaded,  that  the  debtor 
was  rescued  out  of  his  custody,  as  he  was  carrying 
him  to  Newgate^  to  which  the  plaintiff  replied,  that 
the  debtor  ought  to  ha\^e  been  carried  to  prison 
within  a  cowuenient  time  after  the  arrest,  and  that  he 
was  rescued,  because  the  defendant  neglected,  &C. 
the  court  thought  the  replication  bad,  and  gave 
judgment  for  the  defendants  But  it  seems  to  be 
the  duty  of  the  sheriff,  if  possible,  to  carry  the  de- 
fendant to  the  county  gaol,  by  the  return  of  the  writ 
on  which  he  was  arrested  '^ ;  and  that  afterwards  the 
sheriff  keeps  him  at  his  peril,  in  case  the  creditor 
is  delayed.  Where  the  defendant,  however,  is  arrest- 
ed on  the  return  day,  he  cannot  be  carried  to  the 
county  gaol,  till  the  expiration  of  twenty-four  hours 
after  the  arrest ''.  And  where  the  sheriff,  having  ar- 
rested a  defendant  on  mesne  process,  keeps  him  in 
his  custody  after  the  return  of  the  writ,  and  then 
carries  him  to  prison,  he  is  not  liable  to  an  action  on 

the 

b  4  T.  R.  555.  d  Per  Buller,  Just.  5  T.  R.  41, 

c   1  Lutw.  128.  e  5  T.  R.  40. 

"  deposited  and  paid  to  answer  the  costs  as  aforesaid,  as  upon  the  tax- 
"  ation  of  the  plaintiff's  costs,  as  well  of  the  suit  as  of  his  application 
"  to  the  court  in  that  behalf,  may  be  found  reasonable." 

The  cases  in  which  the  plaintiff  may  think  fit  to  enter  a  common 
appearance,  or  file  common  bail  for  the  defendant,  are  where  he  claims 
•and  means  to  proceed  for  more  than  the  sum  indorsed  on  the  writ  : 
but  in  these  cases,  there  is  no  jn'ovision  made  by  the  act,  with  regard 
to  costs,  if  he  should  not  eventually  recover  more  than  that  sum,  noi" 
for  his  refunding  any  part  of  it,  if  he  should  recover  less. 


204>  OF   THE    DUTY  OF   SHERIFFS,  ScC. 

the  case,  as  for  an  escape,  if  the  jury  find  that  the 
plaintiff  has  not  been  delayed,  or  prejudiced  in  his 
suit  ^. 

For  the  further  protection  of  persons  arrested, 
against  the  oppression  of  inferior  officers,  and  the 
exaction  of  gaolers,  to  ^^  hose  custody  they  may  be 
committed,  it  is  by  the  same  statute  ^  enacted,  that 
"  every  sheriff,  under-sheriff,  bailiff  of  any  liberty, 
"  gaoler  and  keeper  of  any  prison  or  gaol,  and  other 
*'  person  and  persons,  by  whom,  or  to  whose  custody 
**  or  keeping,  any  one  shall  be  arrested,  taken,  com- 
"  mitted,  or  charged  in  execution,  by  virtue  of  any 
'*  writ,  process,  or  action,  or  attachment,  shall  at  all 
**  times  permit  and  suffer  every  such  person  and  per» 
*'  sons,  during  his,  her,  and  their  respective  con- 
*'  tinuance  under  arrest,  or  in  custody,  or  in  execu- 
'*  tion  for  any  debt,  damages,  costs,  or  contempt, 
"  at  his,  her,  and  their  free  will  and  pleasure,  to 
**  send  for,  or  have  brought  to  him,  her,  or  them, 
^'  at  seasonable  times  in  the  day-time,  any  beer, 
*'  ale,  victuals,  or  other  necessary  food,  fi-om  what 
**  place  he,  she,  or  they  shall  think  fit,  or  can 
"  have  the  same;  and  also  to  have  and  use  such 
*'  bedding,  linen,  or  other  necessary  things,  as 
*'  he,  she,  or  they  shall  have  occasion  for,  and 
"  think  fit,  or  shall  be  supplied  with,  during  his, 
*^  her,  or  their  continuance  under  any  such  arrest 

''  or 

*'  5  T.  R.  sr.  g  §  4, 
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**  or  commitment,  without  purloining  or  detaining 
"  the  same,  or  any  part  thereof,  or  inlorcing  or  re- 
*'  quiring  him,  her,  or  them  to  pay  for  the  having  or 
"  using  thereof,  or  putting  any  manner  of  restraint 
"  or  difficulty  upon  him,  her,  or  them,  in  the  using 
**  thereof,  or  relating  thereto;  and  no  such  prisoner 
"  or  prisoners  shall  pay  any  thing  in  respect  thereof, 
"  to  any  such  sheriff,  &c. :  And  that  no  gaoler  or 
"  keeper  of  any  gaol  or  prison,  or  other  person 
*'  thereto  belonging,  shall  demand,  take,  or  receive, 
**  directly  or  indirectly,  of  any  prisoner  or  prisoners 
''  for  debt,  damages,  costs,  or  contempt,  any  other 
"  or  greater  fee  or  fees  whatsoever,  for  his,  her,  or 
"  their  commitment,  or  coming  into  gaol,  chamber- 
"  rent  there,  release  or  discharge,  than  what  shall  be 
*'  mentioned  or  allowed  in  the  list  or  table  of  fees, 
*'  settled,  inrolled,  and  registered  according  to  the 
**  directions  of  the  said  act '." 

And  for  the  more  speedy  punishing  gaolers, 
bailiffs,  and  others  employed  in  the  execution  of 
process,  for  extortioUy  or  other  abuses  in  their  re- 
spective offices  and  places,  it  is  further  enacted, 
"  that  upon  the  petition,  in  r^rw2-time,  of  any  pri- 
"  soner  or  person  being,  or  having  been  under  ar- 
"  rest  or  in  custody,  complaining  of  any  exaction 
*'  or  extortion  by  any  gaoler,  bailiff,  or  other  of- 
*■*■  ficer  or  person,  in  or  employed  in  the  keeping 

''  §  12,  and  see  1  Esp.  Cas.  M.  Pri.  361. 
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"  or  taking  care  of  any  gaol  or  prison,  or  other 
"  place,  where  any  such  prisoner  or  person  under, 
"  or  having  been  under,  arrest  or  in  custody,  by  any 
"  process  or  action,  is  or  shall  have  been  carried,  or 
'*  in  respect  of  the  arresting  or  apprehending  any 
"  person  or  persons,  by  virtue  of  any  process,  ac- 
"  tion,  or  warrant,  or  of  any  other  abuse  whatsoever, 
"  committed  or  done  in  their  respective  offices  or 
"  places,  unto  any  of  his  majesty's  courts  of  record 
"  at  Westminster^  from  whence  the  process  issued ', 
"  by  which  any  person  who  shall  so  petition  M-as 
"  arrested,  or  under  whose  power  or  jurisdiction 
"  any  such  gtiol,  prison,  or  place  is;  or  m  liacation 
"  time,  to  any  judge  of  any  such  courts  at  West- 
"  minster^  from  whence  any  such  process  so  issued; 
"  or  to  the  judges  of  assize,  &.c.;  every  such  court, 
"  judges  of  assize,  &c.  are  by  the  said  act  authorised 
*'  and  required  to  hear  and  determine  the  same,  in 
"  a  summary  way,  and  to  make  such  order  there- 
"  upon,  for  redressing  the  abuses  which  shall  by 
"  any  such  petition  be  complained  of,  and  for  pu-- 
"  nishing  such  officer  or  person  complained  against,. 
"  and  for  making  reparation  to  the  party  or  parties 
•'  injured,  as  they  shall  think  just,  together  wdth  the 
"  costs  of  every  such  complaint;  and  all  orders  and 
"  determinations  which  shall  be  thereupon  made,  by 
"  anv  of  the  said  courts,  8cc.  shall  have  the  same 

"  effect, 

;  2  Bos.  £c  Pul.  88. 
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•'  effect,  force,  and  virtue,  as  other  orders  of  the 
"  same  courts,  Sec,  and  obedience  thereto  may  be 
"  enlbrced  in  like  manner,  by  attachment  or  other- 
"  wise'." 

"  And  that  every  sheriff,  under-sheriff,  bailiff  of 
"  any  liberty,  bailiff,  serjeant  at  mace,  gaoler,  and 
"  other  officer  and  person  as  aforesaid,  who  shall  in 
' '  anywise  offend  against  the  said  act,  shall,  for  every 
"  such  offence,  (over  and  above  such  other  penalties 
"  or  punishments  as  he  may  be  liable  unto,)  forfeit 
"  and  pay  to  the  party  thereby  aggrieved,  the  sum  of 
''^  fifty  pounds,  to  be  recovered,  with  treble  costs  of 
"  suit,  by  action  of  debt,  bill,  plaint,  or  information, 
"  in  any  of  his  majesty's  courts  of  record  at  IFest- 
'"'^minster  ^"  "But  an  action  will  not  lie  against  the 
sheriff,  where  more  than  the  sum  allowed  has  been 
taken  for  a  bail-bond,  by  one  of  his  officers,  to 
whom  the  warrant  was  not  directed,  but  to  whose 
lock-up  house  the  defendant  was  brought  after  be- 
ing arrested."  4  Esp.  Cas.  Ni.  Pri.  ^'^. 

Where  the  sheriff,  having  arrested  the  defen- 
dant, suffers  him  to  go  at  large,  upon  giving  bail 
for  his  appearance  at  the  return  of  the  writ,  he  is 
not  liable  to  an  action  of  escape;  for  he  was  obliged 
by  the  statute  to  take  bail '".  And  even  where  he 
suffers  him  to  go  at  large  without  bail,  he  is  not, 
it  seems,  liable  to  an  action,  provided  he  have  him 
at  the  return  of  the  writ ".  But  if  he  have  him  not 

then, 

I'  §  11.  55.  3  Salk.314,   15.  Glib.  C 

»  §  12.  P.  22. 

'"  Cro.  Eliz.  624.  852.  Noy,         "  2    T.  R.    173.    2    Bos.   &'. 

.^9.  S.  C.    1   Sir],  2:^-.    1  Vent,  Pnl,  15. 
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then,  or  afterwards  suffer  him  to  go  at  large,  with- 
out lawful  authority,  he  is,  in  either  case,  liabie  to 
an  action  ".  And  where  an  action  is  brought  against 
the  sheriff,  after  he  has  taken  bail,  he  must  plead  the 
statute ;  and  cannot  take  advantage  of  it,  on  demur- 
rer to  the  declaration,  or  in  arrest  of  judgment  '\  An 
action  against  the  sheriff  for  an  escape,  may  it  seems 
be  defeated,  by  putting  in  bail  in  the  original  action, 
of  the  term  in  which  the  writ  was  returnable,  though 
after  the  expiration  of  the  time  allowed  for  putting 
it  in;  and  even  after  the  action  for  an  escape  is 
brought  '^.  To  prevent  this,  the  plaintiff  should  op- 
pose the  justification  of  bail,  if  put  in:  and  in  a  late 
case  %  where  bail  had  been  permitted  to  justify  with- 
out opposition,  the  court  set  aside  the  rule  for  the 
allowance  of  bail,  on  payment  of  the  costs  of  justi- 
fication. 

Where  the  defendant  is  rescued  upon  mesne  pro- 
cess, as  he  is  going  to  prison,  the  sheriff  may  return 
the  rescue ' ;  but  not,  where  the  defendant  is  res- 
cued, after  he  is  put  in  prison,  except  by  the  king's 
enemies  ^   Upon  the  sheriff's  return  of  a  rescue^ 

the 

0  Noy,  39.  1  Mod.  228,  9.  2         ••  Bosanquet  v.   Sim/ison,  E. 
Mod.  178.  S.  C.  Gilb.  C.  P.     42  G.  III. 

22.  2  T.  R.  174,  &c.  =   Cro.    Jac.   419.    3    Bulst. 

P  Cro.    Eliz.    460.    Moor,  198.  1  Rol.  Rep.  388.  440.  S. 

428.  S.  C.   1  Sid.   22.   439.    1  C.  3  Lev.  46.  1  Str.  435.  Gilb. 

Vent.  85.   1   Mod.  33.  57.  S.  C.  P.  23.  but  see  Cro.  Eliz. 

C.  2  Saund.  154,  5.  868.  Moor,  852.  contra. 

1  1  Esp.  Cas.  JVi.  Pri.  87.  '  Cro.  Jac.  419.  1  Rol.  Rep. 
2  Bos.  &  Pul.  35.  246.  441.  1  Str.  435.  5  Bur.  2814. 
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the  plaintiff'  has  a  triple  remedy  against  the  rescuers ; 
by  attachment,  action  on  the  case,  or  indictment ". 
The  return  of  a  rescue  is  of  itself  a  conviction ""' ; 
and  the  court  will  grant  an  attachment  upon  it,  in 
the  first  instance  ^^y  which  should  be  made  returnable 
at  a  general  return,  though  the  original  process  was 
at  a  day  certain  ''.  But  without  the  sheriff''s  return, 
the  court  will  not  grant  an  attachment,  upon  a  mere 
affidavit  of  the  fact  - .  It  was  formerly  the  constant 
course,  upon  the  return  of  a  rescue,  to  set  a  certain 
fine  of  four  nobles  on  each  offender  ^ :  but  of  late 
years,  the  courts  have  fined  according  to  their  dis- 
cretion, upon  considering  the  circumstances  of  the 
case  \  And  as  the  sheriff^'s  return  of  a  rescue  is  not 
traversable,  the  court  will  proceed  to  punish  the  res- 
cuers, without  going  through  the  ordinary  course  of 
examining  them  upon  interrogatories ''.  But  where 
a  defendant  Avas  brought  up  on  an  attachment,  for 
rescuing  a  person  arrested  on  a  warrant  for  obstruct- 
ing excise  officers,  it  was  said  to  be  the  invariable 
practice  of  the  court,  in  such  a  case,  to  put  the  de- 
fendant to  answer  interrogatories,  though  he  did  not 
deny  the  charge  in  the  affidavits,  unless  the  prosecu- 
tor waived  putting  them  ^ 

'»  Com.  Dig.  tit.  Rescous,  D.  1  Str.  53 1 . 

^Cas.  temii.  Hardvv.  1 12.  ^  T.  Jon.  198.  2  Salk.  586,. 

^v  2   Salk.  586.    Say.   Rep.  »  1  Str.  642. 

121.  4  Bur.  2129.  ^  4  Bur.  2129.   but  see  2 

^  1   Str.  624.  Salk.  586. 

"  2  Salk.  586.  6  Mod,  141.  ^  5  T.  K.  362. 
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CHAPTER  XI. 

Of  Appearance  and  Bail  to  the  Action. 

TTERETOFORE,  when  a  writ  issued  out  of  this 
court,  it  was  entered  upon  a  roll ;  so  that  though 
the  officer  had  not  returned  the  writ,  yet  the  defen- 
dant might  have  appeared  at  the  day  given  by  the 
roll;  and  that  either  to  save  himself  from  corporal 
pain,  by  imprisonment,  or  to  prevent  the  loss  of 
issues,  or  to  save  his  freehold  or  inheritance  ^. 

Appearance  is  the  first  act  of  the  defendant  in 
court '' ;  and  differs  from  putting  in  hail^  which  is  the 
act  of  the  court  itself  %  as  is  evident  from  the  lan- 
guage of  the  bail-piece,  wherein  the  defendant  is 
stated  to  be  del'mered  to  bail  '^,  &c.  And  it  is  either 
lioluntary  or  compulshe.  A  'ooluntary  appearance  is 
of  no  effect,  unless  the  plaintiff's  attorney  within 
fourteen  days  after  such  appearance,  sue  out  a  writ 
oi  latitat^  or  bill  of  Middlesex,  where  the  defendant 
abides  in  that  county  ^. 

In  actions  by  original^  the  appearance  is  entered 
Avith  the  filacer  of  the  county  where  the  action  is 
brought  ^;    and  upon  a  summons,   attachment,   or 

distringas^ 

^  Co.  Lit.  135.  a.  1  Salk.  64.  d   i  Atk.  239. 

^  Com.   Dig.  tit.   Pleader,  «  R.  T.  4  W.  8c  M.  reg.  1. 

B.  1.  f  Tvyttinfiref.  and  see  Ap- 

\  I  Salk.  8.  pencl.  Chap.  XI.  §  1,  2. 
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distringas,  it  should  be  entered  on  or  before  the 
quarto  die  post  of  the  return  of  the  writ  ^.  Upon  a 
capias^  or  other  process  against  the  person,  it  is  com- 
mon or  special;  and  answers  to  common  or  special 
bail,  which  will  next  be  considered. 

Common  bail  must  be  filed  in  all  actions  by  bill, 
where  special  bail  are  not  necessary,  or  have  been 
dispensed  with  by  the  court ;  and  they  are  particu- 
larly required  in  ejectment,  for  the  casual  ejector '', 
and  to  authorise  judgments  by  warrant  of  attorney, 
default,  or  non  sum  informatus '.  These  bail  are 
merely  nominal.  Special  bail,  or  bail  above,  are  two 
or  more  J  real  and  responsible  persons,  who  under- 
take generally,  or  in  a  sum  certain,  that  if  the  defen- 
dant be  convicted,  he  shall  satisfy  the  plaintijff,  or 
render  himself  to  the  custody  of  the  marshal. 

Before  the  making  of  the  statute  12  Geo.  I.  c. 
29.  the  defendant  being  always  arrested  upon  pro- 
cess against  his  person,  it  was  discretionary  in  the 
court,  to  discharge  him  upon  common,  or  hold 
him  to  special  bail ''.  Anciently  if  the  cause  of 
action  were  for  a  sum  under  twenty  pounds,  or 
for  uncertain  damages  \  the  court  let  the  defen- 
dant out  of  custody  upon  common  bail;  but  if  it 
were  for  a  sum  certain  above  twenty  pounds,  they 
»  made 

g  Trye,  67,  8.  J  Lofft,  252. 

h  R.  T.  14  Car.JI.  R.  M.  ^  r.  m.  1654.  §  9.  Gilb.  K. 

33  Car.  II.  B.  309.  2  Keb.  101. 

i  R.  H.  1  W.  Sc  M.  R.  T.  4  1  Gilb.  C  P.  36,  7. 
W.  8c  M.  II. 
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made  him  find  special  bail '":  Afterwards,  the  suiii 
was  reduced  to  ten  pounds  ''■ :  And  now,  by  the  last- 
mentioned  statute,  "  no  person  shall  be  holden  to 
"  special  bail,  upon  any  process  issuing  out  of  a  su- 
'■^  perior  court;  nor,  by  19  G.  III.  c.  70.  upon  any 
"  process  issuing  out  of  an  inferior  court;  where 
''  the  cause  of  action  shall  not  amount  to  the  sum 
"  of  ten  pounds  or  upwards.'*  Since  the  making  of 
tliese  statutes,  special  or  common  bail  is  no  longer 
discretionary  in  the  court,  but  is  governed  by  the 
arrest;  it  being  a  general  rule,  that  wherever  the  de- 
fendant may  be  arrested,  he  may  be  holden  to  spe- 
cial bail ;  and  e  conijerso^  that  wherever  the  defendant 
cannot  be  airested,  common  bail  is  sufficient. 

Common  bail  may  be  filed,  or  a  common  ap- 
pearance entered,  by  the  defendant  or  his  attorney, 
or  by  the  plaintifi'  according  to  the  statute  °.  Where 
the  defendant  has  been  served  with  the  copy  of  a 
bill  of  Middlesex,  or  other  process  thereon,  he 
should  file  common  bail  at  the  return  of  it,  or 
within   eight  days   after  such  return'';    which  arc 

reckoned 


n'  Gilb.  C.P.  35. 

■1  Id.  36. 

o  12  Geo.  I.  c.  29.  and  for 
the  origin  of  common  bail,  see 
(iilb.  K.  B,  309. 

p  Stat.  5  Geo.  II.  c.  27.  §  1. 
This  is  the  same  time  as  Avas 
allowed  to  file  common  bail, 
upon  an  arrest,  before  the 
statute  12  Geo.  I.  c.  29.  And 
if  the  defendant  did  not   file 


it  within  that  time,  lie  was 
liable  to  the  penalty  of  five 
pounds,  to  be  paid  to  the 
plaintiff.  Stat.  5  W.  8c  M.  c. 
21. §  3.  9  &  10  W.  III.c.  25. 
§  33.  5  Mod.  392.  1  CI.  Inst. 
57.  The  rule  for  payment  of 
tins  penalty  was  absolute  in 
tlie  first  instance  ;  the  words 
of  the  statutes  being,  that  the 
court  shall  immediately  award 
j.udg- 
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reckoned  exclusively :  and  Sunday  is  not  accounted 
as  one  of  them  '^.  These  bail  are  entered  on  a  piece 
of  stamped  parchment,  called  a  bail-piece  %  which 
is  filed  with  the  clerk  of  the  common  bails ;  who, 
by  a  late  rule  %  is  to  mark  the  bail-pieces  numeri- 
cally, as  they  are  received.  The  defendant,  hav- 
ing been  served  with  a  copy  of  a  capias^  or  other 
process  by  original,  should  enter  a  common  ap^ 
pearance  ^vith  the  filacer,  in  the  same  number  of 
days  as  he  is  allowed  to  file  common  bail  * ;  reck- 
oning them  from  the  essoin-day,  and  not  from  the 
quarto  die  post  of  the  return  of  the  process. 

Where  an  attorney  of  either  bench  has  accepted 
a  warrant,  or  subscribed  a  process,  declaration,  or 
warrant  to  appear,  the  rule  is,  that  "  he  shall  be 
"  compelled  to  cause  an  appearance,  or  liable  to 
"  an  attachment,  or  put  out  of  the  roll,  as  the 
^ '  case  requires ;  and  the  party  is  not  to  be  re- 
"  ceived  to  countermand  such  appearance,  after 
"  his  retainer  "."  The  usual  mode  of  proceeding 
upon  this  rule  is  by  attachment';  and  if  an  attor- 
ney undertake  to  appear,  the  court  will  oblige  him 
to  do  it  in  a  proper  manner :  therefore,  if  he  under- 
take 

judgment,     whereupon      the  ^  Stat.  5   G.  II.  c.  27.  §   1. 

plaintiff   may    take    out   ex-  "  R.    M.    1654,    §    10.  and 

ecution.    2    Str.    737.    Gilb.  see  Lofft,    192,    3.  by  which 

K.  B.  369.  it   appears   that    the    under- 

1  1  Bur.  56.  taking  must  be  signed, 

'■  Append.    Chap.   XI.  §  3.  v  e  Mod.  42.  86. 

^  R.  E.  SO  G.  III.  3  T.  R.  V.  1  Str.  1 14.  445. 
ri60. 
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take  to  appear  for  an  infant^  he  must  appear  by 
guardian  '^  And  though  he  may  have  been  im- 
posed upon  by  the  sherift''s  officer,  yet  the  court 
will  oblige  him  to  fulfil  his  undertaking  ''. 

Before  the  statute  12  Geo.  I.  c.  29.  common 
bail  could  only  have  been  filed,  or  a  common  ap- 
pearance entered,  by  the  defendant  or  his  attor- 
ney. But  now,  by  that  statute,  as  altered  by  the 
5  G.  II.  c.  27.  "  if  the  defendant,  having  been 
"  served  with  process,  shall  not  appear  at  the  re- 
"  turn  thereof,  or  within  eight  days  after  such  re- 
"  turn,  the  plaintiff,  upon  affidavit  of  the  service 
"  of  such  process  -,  made  before  a  judge,  or  com- 
"  missioner  of  the  court  for  taking  affidavits,  or 
"  before  the  proper  officer  for  entering  common 
"  appearances,  or  his  deputy,  (and  which  af- 
*'  fidavit  shall  be  filed  gratis^)  may  enter  a  com- 
"  mon  appeai'ance,  or  file  common  bail,  for  the 
*'  defendant;  and  proceed  thereon,  as  if  such  de- 
*'  fendant  had  entered  his  appearance,  or  filed 
"  common  bail."  Upon  these  statutes  it  has 
been  holden,  that  common  bail  should  be  filed 
by  the  plaintiff  for  the  defendant,  of  the  term  in 
which  the  writ  is  returnable";  or  as  of  that  term, 
in  the  following  one,  nunc  pro  tunc:  But  it  caimot 
be  filed  by  the  plaintiff',  m  a  third  or  other  sub- 
sequent term  ^;  though  if  judgment  has  been  ir- 

regulaily 

■^  1  Str.  693.  2  T.  R.  719,  20. 

'  Append.  Chap.  XI.  §  4.         »  Td.  ibid-. 
'  Cas.     frmp.    Hardw.  I"!5, 
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regularly  signed,  without  filing  common  bail  for 
the  defendant,  according  to  the  statute,  till  after 
the  term  succeeding  that  in  which  the  writ  was  re- 
turnable, and  after  the  judgment  itself  has  been 
entered  up,  yet  the  defendant,  having  given  a 
cqgno'vit,  is  estopped  from  objecting  to  the  irregula- 
rity, if  the  plaintiff  has  filed  common  bail  nunc  pro 
tunc  J  before  the  time  of  making  the  objection  ^. 

For  preventing  inconveniencies  which  happened 
to  plaintiffs,  by  the  defendants  omitting  to  file 
common  bail,  according  to  the  ancient  usage  and 
course  of  the  court,  there  is  an  old  rule,  that  "  all 
clerks,  &c.  do  within  ten  days  after  the  end  of 
every  term,  deliver  to  the  secondary,  a  note  of 
all  such  appearances,  as  have  been  made  unto 
them  the  term  before,  and  by  whom  they  were 
made,  so  that  the  person  appointed  to  enter 
the  bails,  may  see  whether  they  are  filed  for 
every  such  appearance  or  not  *"."  And  for  the 
better  distinguishing  by  whom  common  bail  shall 
have  been  filed,  it  is  ordered,  that  "  in  all  cases 
^vhere  common  bail  shall  be  filed  by  the  plaintiff 
for  the  defendant,  by  virtue  of  the  act,  these 
words  shall  be  written  on  the  bail-piece,  viz. 
'  Jiled  according  to  the  statute,^''   or  words   to  the 

like  effect '^. "    And  where  the  plaintiff  files  com- 
mon 

^  2  T.  R.  206.  1027.     Cas.     temii.     Hardw. 

^  R.  E.  1657.  reg.  2.  207.  S.C. 

'iR.  M.    10  G.   II.   2  Str. 
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mon  bail  for  the  defendant,  on  any  day  between  the 
second  and  sixth  of  November,  and  he  is  in  other 
respects  entitled  to  sign  judgment,  it  is  signed  as  on 
the  day  preceding  the  essoin-day  of  Michaelmas 
term  ^.  The  plaintiff's  attorney  may  enter  a  common 
appearance,  or  file  common  bail  for  the  defendant, 
according  to  the  statute,  without  entering  or  filing  of 
record  any  memorandum  or  minute  of  the  defendant's 
warrant,  pursuant  to  the  25  Geo.  III.  c.  80.  ^:  But 
the  defendant's  attorney  must  not  plead,  or 
carry  on  any  further  proceedings  in  the  action,  until 
such  memorandum  or  minute  shall  have  been  deliver- 
ed to  the  proper  officer,  to  be  entered  or  filed  of  re- 
cord, according  to  the  directions  of  the  act  ^. 


Where  the  defendant  has  been  arrested,  and  dis- 
charged out  of  custody,  upon  giving  bail  to  the 
sheriff,  for  his  appearance  at  the  return  of  the 
writ,  he  should  regularly  appeai-,  if  not  surren- 
dered ^,  and  put  in  and  perfect  special  bail  to  the 
action,  or  bail  abcue;  so  called,  in  contradistinction 
to  the  sheriff's  bail,  or  bail  below.  Special  bail 
may  also  be  put  in  by  the  defendant's   attorney, 

in 

esT.  R.  65.  I' 6  T.    R.  75.^.    r  T.   R 

f  Seethe  statute,  §  22.  \11. 

%  Id.  §  23. 
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in  pursuance  of  his  undertaking ;  or  by  the  sheriff' 
or  his  bail '',  for  their  own  indemnity. 

Bail  above  may  be  put  in  before  \  or  after  the  re- 
turn of  the  writ.  If  not  put  in  before,  and  the  defen- 
dant be  arrested  in  London  or  Middlesex,  special 
bail  should  be  put  in  within  Jour  days ;  or,  if  in  any 
other  county,  within  six  days,  exclusive,  after  the 
return  of  the  process  '",  or  quarto  die  post  by  origi- 
nal ".  And  if  either  the  fourth  or  sixth  day  fall  on  a 
Sunday,  the  defendant  has  all  the  Monday  following 
to  put  in  bail  °.  But  bail  above  may  be  put  in  on  a 
dies  non  juridicus,  as  on  the  second  of  February, 
which  is  considered  as  a  day  for  such  business  as  is 
transacted  at  the  judge's  chambers  ''. 

Before  the  statute  4  W.  &  M.  c.  4.  §  1.  spe- 
cial bail  could  only  have  been  put  in  before  a 
judge  in  town.  But  this  practice  being  found 
productive  of  great  ex  pence  and  inconvenience,  it 
was  enacted,  by  the  above  statute,  that  "  the  chief 
*'  justice,  and  other  the  justices  of  the  court  of 
"  king's  bench  for  the  time  being,  or  any  two  of 
■"  them,  whereof  the  chief  justice  for  the  time 
"  being  to  be  one,  shall  or  may,  by  one  or  more 

"  commission 

■'  Peake's  Ca.s.M.Pri.  169.  "  4  T.  R.  377. 

k  2  Str.  876.  "  R.  M.    8    Ann.    1.  (b),  3 

>  8  T.  R.  456.  Str.  702.  914. 

'"  R.  M.  8  Ann.  I.  Former  p  5  T.  R.  170. 
vule,  E.  1 1  W.  III.  reg.  2. 

Vol.  T.  3F 
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commission  or  commissions,  under  tte  seal  of  the 
said  court,  from  time  to  time,  as  need  shall  re- 
quire, empower  such  and  so  many  persons,  other 
than  common  attornies  and  solicitors,  as  they  shall 
think  fit  and  necessary,  in  all  and  every  the  seve- 
ral shires  and  counties  within  the  kingdom  of 
England,  dominion  of  Wales,  and  town  of  Ber- 
wick upon  Tweed,  to  take  and  receive  all  and 
every  such  recognisance  or  recognisances  of  bail 
or  bails,  as  any  person  or  persons  shall  be  willing 
or  desirous  to  acknowledge  or  make  before  anj'^  of 
the  persons  so  empowered,  in  any  action  or  suit 
depending  in  the  said  court,  in  such  manner  and 
form,  and  by  such  recognisance  or  bail-piece,  as 
the  justices  of  the  said  court  have  used  to  take 
the  same:  which  said  recognisance  or  recogni- 
sances of  bail  or  bail-piece,  so  taken  as  aforesaid, 
shall  be  transmitted  to  some  or  one  of  the  justices 
of  the  said  court ;  who,  upon  affidavit  made  of  the 
due  taking  of  the  recognisance  of  such  bail  or  bail- 
piece,  by  some  credible  person  present  at  the 
taking  thereof,  shall  receive  the  same,  upon  pay- 
ment of  the  usual  fees:  which  recognisance  of 
bail  or  bail-piece,  so  taken  and  transmitted,  shall 
be  of  the  like  effect,  as  if  the  same  were  taken  de 
bene  esse,  before  any  of  the  said  justices." 
By  the  same  statute  '^,  "  the  justices  of  the  said 

"  court 

'1  ^  2. 
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•  court  shall  make  such  rules  and  orders,  for  the  jus- 

*'  tifying  of  such  bails,  and  making  of  the  same  ab- 

"  solute,   as  to  them  shall  seem  meet;   so  as  the 

*'  cognizor  or  cognizors  of  such  bail  or  bails  be  not 

"'  compelled  to  appear  in  person  in  the  said  court,  to 

"*  justify  him  or  themselves;  but  the  same  may,  and 

'*  is  thereby  directed  to  be  determined  by  affidavit 

*'  or  affidavits,  duly  taken  before  the  said  commis- 

*'  sioners,  who  are  thereby  empowered  and  required 

"  to  take  the  same,  and  also  to  examine  the  sureties 

*^  upon  oath,  touching  the  value  of  their  respective 

"  estates;   unless  the  cognizor  or  cognizors  of  such 

"  bail  do  live  within  the  cities  of  London  and  West- 

*'  minster,   or  within  ten  miles  thereof.  And  any 

"'  judge  of  assize,  in  his  circuit,  shall  and  may  take 

*'  and  receive  all  and  every  such  recognisance  and 

"  recognisances  of  bail  or  bails,  as  any  person  shall 

*'  be  willing  and  desirous  to  make  and  acknowledge 

*'  before  him;  which  being  transmitted  in  like"  man- 

"  ner,  shall,  without  oath,  be  received  in  manner  as 

"  aforesaid,  upon  payment  of  the  usual  fees"^." 

Since  the  making  of  the  above  statute,  special 
bail  may  be  put  in  before  a  judge  in  town,  a  com- 
missioner in  the  country,  or  a  judge  of  assize  in 
his  circuit.  Before  a  judge  in  town,  they  are  put 
in  at  his  chambers;  and  in  actions  by  bi//,  their 

recog- 
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recognisance  is  taken  on  a  bail-piece  %  made  out  by 
the  defendant's  attorney ;  stating  the  term,  the  countv^ 
into  which  the  writ  issued ',  and  the  names  of  the 
parties,  together  with  the  names  and  additions  of  the 
bail,  and  the  sum  sworn  to.  In  actions  by  original^ 
special  bail  are  put  in  before  a  judge  in  town,  with 
the  filacer  or  his  clerk,  in  the  county  where  the  ac- 
tion is  laid,  and  into  which  the  capias  issued";  the 
defendant's  attorney  first  making  out  and  delivering 
to  him  a  note  in  writing,  answering  to  the  bail-piece 
by  bill ".  The  recognisance  of  bail  by  bill  is  ge- 
neral ''',  that  if  the  defendant  be  condemned  in  the 
action,  he  shall  satisfy  the  costs  and  condemnation 
money,  or  render  himself  to  the  custody  of  the  mar- 
shal ;  or  that  the  bail  will  pay  the  costs  and  condem- 
nation money  for  him  ^ : 

And  the  bail-piece  is  left  at  the  judge's  cham- 
bers, until  the  bail  are  perfected.  By  original^  the 
recognisance  is  taken  in  a  penalty  or  sum  certain, 
being  double  the  amount  of  the  sum  sworn  to^: 
Before  a  commissioiier  in  the  countr}^,  a  bail-piece 
is  made  out,  whether  the  action  be  by  bill  or  origi- 
nal^ and  the  recognisance  taken  thereon,  in  the 
same  manner  as  in  town,  where  the  action  is  by 

bill: 

^  Append.  Chap.  XI.  §  5.  «'    3  Bulst.   232.  Cro.  Jac. 

f  r  T.  R.  96.  449.   645.   Cro.  Car.  481.    2 

^  1  East,  603.  2  Bos.  Sz  Pul.  Sa!k.  564. 

516.  ^  Append.  Chap.  XI.  §  7. 

V   Trye,    67,    8.    Append.  y  Trye,   121,  2.  and  see   i 

Chap.  XI.  §  6.  Bos.  h.  Pul.  530. 
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hiU^:  and  an  affidavit  of  the  due  taking  thereof 
should  be  made,  either  before  the  judge  to  whom  the 
bail-piece  is  transmitted,  or  before  a  commissioner 
for  taking  affidavits  ■'.  In  general,  it  is  made  before  a 
commissioner,  and  annexed  to  the  bail-piece  ^ :  But 
no  such  affidavit  is  necessary  upon  the  transmission, 
^\here  the  bail  is  taken  by  a  judge  of  assize  in  his 
circuit.  The  rule  of  court  requires  the  bail-piece  to 
be  transmitted  to  the  chief  justice,  or  other  judge  of 
the  court,  in  eight  days,  if  taken  within  forty  miles 
of  London  or  Westminster,  or,  if  taken  above  forty 
miles  from  London  or  Westminster,  m  fifteen  days, 
after  the  taking  thereof;  unless  all  the  judges  are  on 
their  circuits,  and  then  as  soon  as  any  one  of  them  is 
returned ".  But  it  is  said,  that  notwithstanding 
this  rule,  the  bail-piece  must  actually  be  filed  with 
one  of  the  judges,  on  the  sixth  day  after  the  return 
of  the  writ,  or  the  bail-bond  may  be  assigned  ^. 
And  where  the  action  is  by  original,  the  bail-piece 
being  transmitted  and  allowed  by  the  judge,  should 
be  filed  with  the  filacer  of  the  county  where  the 
action  is  laid  ^. 

Special  bail  are  absolute,  or  de  bene  esse  K  They 

cannot 

'  R.  T.  8   W.    III.  Reg.  c/(/.§3. 

3.  §  1.  <!  Imp.  K.  B.  123. 

»/(i,  §2,  and   see  Append.  e  i   East,     603.     Imp.    K. 

Chap.  XI.  §  8.  B.  438.   1  Cromp.  54. 

i-  R.    T.  8    W.  III.  Reg.  3,  f  The     origin    of    bail     de 

§2.  (rt).  bene   esse  is  thus   related   by 
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cannot  be  taken  absolutely,  without  the  consent  of 
the  plaintiff,  or  his  attorney ' :  and  when  they  are 
taken  de  bene  esse,  the  defendant's  attorney  should 
give  notice  thereof  in  writing,  without  delay,  to 
the  plaintiff's  attorney  ''.  The  notice  of  bail  in  town 
is,  that  they  are  put  in ' ;  or,  if  taken  before  a 
commissioner,  that  the  bail-piece  isfiled^,  with  an 
affidavit  of  the  due  taking  thereof,  at  a  judge's 
chambers.  The  notice,  in  either  case,  should 
be  properly  entitled^;  and,i| where  it  is  of  bail  put 
in,  should  set  forth,  with  truth  and  certainty,  their 
names'",  degrees"  or  mysteries",  and  places  of  abode^, 
in  order  that  the  plaintiff  may  have  an  opportunity 

of 


Glyn,  Ch.  J.  "  A  bishop, 
says  he,  having  arrested  a 
man  for  a  large  debt,  he 
tendered  bail  to  justice  Ri- 
chardson, who  took  it  in 
his  chamber  :  and  the  bail 
being  insufficient,  the  bi- 
shop represented  the  matter 
to  parliament,  and  prayed 
their  remedy  for  it :  up- 
on whicli  it  was  enacted, 
that  no  bail,  taken  before 
a  judge  in  his  chamber, 
should  bind  the  plaintiff, 
■without  his  assent  thereto, 
or  the  confirmation  of  such 
bail,  taken  by  all  the  court." 
2  Sid.  91. 

%  R.  M.  1654.  §  7,8. 

h  R.  M.  16  Car.  II.  For- 
merly, the   defendant's  attor- 


ney was  required  to  give  no- 
tice of  bail  in  this  court,  to 
the  plaintiff's  attorney,  be- 
fore it  was  put  in  ;  R.  M. 
7  Jac.  I.  and  the  plaintiff's 
attorney,  on  such  notice  be- 
ing given  to  him,  was  obliged 
to  attend  before  a  judge,  to 
accept  of  or  except  to  the 
bail.  R.  M.  21  Car.  I.  In 
the  common  pleas,  notice  of 
bail  is  unnecessary,  if  it  be  put 
in  in  time. 

i  Append.  Chap.    XI.  §  9. 

k  Id.  §  10. 

1  Lofft,  237. 

m  Id.  187. 

n  Id.  281. 

o  Id.  187. 

P  1    Bos.  Sc   Pul.   325.  335. 
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of  inquiring  after  them  'i.  And  the  parish  ^  or  town^ 
wherein  they  hve,  without  the  street^  or  other  cer- 
tain place  of  their  residence,  is  too  vague  a  des- 
cription. If  the  bail  above  are  the  same  persons  as 
were  bail  to  the  sheriff,  it  is  usually  so  expressed  in 
the  notice. 

The  plaintiff  or  his  attorney,  upon  being  served 
with  this  notice,  either  accepts  of,  or  excepts  to, 
the  bail.  If  he  accept  of  them,  the  defendant's 
attorney  should  cause  the  bail-piece  to  be  filed, 
with  the  master,  within  twenty  days  after  such  ac- 
ceptance ^ :  But  if  he  be  not  satisfied  with  the  bail, 
he  may  except  to  them,  and  thereby  compel  a  jus- 
tification. If  the  bail  to  the  sheriff  become  bail 
above,  the  plaintiff  is  not  at  liberty  to  except  to 
them,  after  he  has  taken  an  assignment  of  the  bail- 
bond  " :  for  by  so  doing,  he  has  admitted  them  to 
be  sufficient.  And  the  delivery  of  a  declaration 
m  chief  before  special  bail  put  in,  is  holden  to  be 
a  waiver  of  the  bail ;  and  before  justification,  it  is 
an  acceptance  of  them'.  The  plaintiff,  however, 
may  declare  cle  bene  esse,  or  conditionally,  pro- 
vided good  bail  be  put  in,  or  the  bail  already  put 

in 

1  6  Mod.  24.  117.    6    Mod.      122.    R.    M. 

rLofft,  72.   194.  8  Ann.    Reg.    1.   (c).  R.  E.  5 

s  Per   Cur.    M.  25  G.  III.  G.  II.  Reg.  I.  (a). 

«  R.  T.    13   Car..  II.    For-  ^  r.  m.    8    Ann.   Reg.  1. 

mer  rule,  H.  23  Car.  I.  (c)-  R-  F..  5  G.  II.   Reg,  1, 

^  1  Salk,   97.  7    Mod.    62.  fa\ 
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in  do  justify  '' :  Though  the  demand  or  acceptance- 
of  a  plea  will,  even  then,  be  deemed  a  waiver  of  the 
bail,  or  justification  ''. 

The  exception  to  bail  should  be  entered  in  the 
bail-book  at  the  judge's  chambers  by  bill '',  or  in 
ik\t.  filacer'' shQ)<:^hy  original  "^^  within  twenty  xiays 
after  notice  of  bail  put  in  or  filed  ^,  and  not  after- 
wards ^.  If  it  be  not  entered  within  that  time, 
then,  "  upon  affidavit  in  writing  of  such  notice  '^, 
"  on  the  back  of  the  bail-piece,  for  which  affidavit 
"  no  fee  shall  be  taken,  the  bail  shall  be  filed  by 
'*  the  defendant's  attorney,  withm  four  days  next 
"after  the  end  of  the  twenty  days''."  The  ex- 
ception being  entered,  notice  thereof  should  be 
given  in  writing,  without  delay,  to  the  defen- 
dant's attorney  "^ :  and  "  if  the  notice  be  given  in 
"  term-time,  the  defendant  shall  procure  his  bail 
''  to  justify  in  four  days  exclusi'ue  after  such  notice; 
"  or  shall  add  other  bail,  who  shall  justify  w^ithin 
"  the  said  four  days;  but  if  such  exception  be 
"  entered  in  vacation,  and  notice  thereof  given  in 

"  like 

^^' R.   M.   8   Ann.   /?<-,§-.    1.  406,7. 

(c).  b  R.  M.  8  Ann.  Reg.  2. 

^  Barnes,  92.  c  Append.  Chap.   XI.  §  1 1. 

y  R.  M.   8   Ann.   Reg.    2.  J  R.  M.  16  Car.  II. 

(o).  and  see   Append.   Chap.  ^  R.   m.   8    Ann,   Reg.   2. 

XI.  §  12.  (a).   R.   E.   2  G.  II.  R.  E. 

2  R.  E.  2  Geo.  II.  5  G.  II.  Reg.  1.   7  T.   R.  26. 

^  R.  M.   16  Car.  II.  R.  T.  and  see   Append.   Chap.   XL 

8  W.lW.Reg.Z.^S.    I  Salk.  §  I". 
9R,     fi     Mod.     24.     2     Easn 
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**  like  manner,  the  bail  put  in,  or  other  additional 
**  bail,  shall  justify  upon  the  first  day  of  the  subse- 
*'quentterm^." 

Where  the  bail  already  put  in  do  not  mean  to 
justify,  others  should  be  added^  before  a  judge,  on 
the  bail-piece  by  bill,  or  in  the  filacer's  book  by 
original,  within  the  time  allowed  for  their  justifica- 
tion: and  if  there  be  not  time  enough,  the  defen- 
dant's attorney  may  take  out  a  summons,  and  ob- 
tain an  order  for  further  time  s.  When  other  bail 
were  added,  the  court  will  order  the  names  of  those 
who  were  excepted  to,  and  did  not  justify,  to  be 
struck  out  of  the  bail-piece  ^ :  But  until  this  be 
done,  they  are  liable  to  be  proceeded  against':  And 
if  it  be  not  done,  until  after  proceedings  have  been 
had  against  them,  they  must  pay  the  costs  of  such 
proceedings  '\  On  an  exception  to  bail,  if  notice  be 
given  of  other  bail,  only  one  of  whom  justifies,  and 
the  names  of  the  former  still  remain  on  the  bail-piece, 
the  first- bail  may  surrender  the  principal '. 

Previous  to  the  justification  of  bail,  there  should 
be  a  notice,  setting  forth  that  the  bail  already  put 
in  will,  on  a  certain  day,  justify  themselves  in  open 

court; 

f  R.  E.  5  Geo.  II.  Reg.  l.  •  Say.  Rep.  308,  9. 

g  1    Cromp.  64,  5.  88,   &c.         ^  i   Blac.  Rep.  4G2.  4  Bur. 
hSay.   Rep.   58.    1    Wils.     2107. 
37.  S.  C.  15T.  R.63S. 

Vol.  I.  2  G 
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court ";  or  that  one  or  more  bail  will  be  added,  and 
justify  themselves  as  good  bail  for  the  defendant " : 
And  if  the  bail  were  put  in  before  a  commissioner, 
the  notice  should  express  that  they  will  justify  them- 
selves by  affidavit  °.  Notice  of  justification  by  three 
bail  has  been  holden  good  ^ ;  but  notice  that  A.  B. 
and  C.  or  tiMo  of  them  will  justify,  is  irregular  p. 
Where  the  bail  already  put  in  intend  to  justify,  07ie 
day's  previous  notice  of  justification,  or  notice  for 
the  next  day,  is  deemed  sufficient '^;  unless  Sunday 
intervene,  and  then  notice  must  be  given  on  Satur- 
day for  Monday.  But  where  other  bail  are  added  to 
those  already  put  in,  there  must  be  fvoo  days'  previous 
notice  of  justification,  one  inclusive  and  the  other  ex- 
clusive, as  Monday  for  Wednesday,  &c.  \  And 
Sunday  is  not  reckoned  a  day  for  this  purpose :  there- 
fore notice  of  added  bail  on  Saturday  for  Monday  is 
not  sufficient '. 

The  justification  of  bail  is  either  in  person  or  b}- 
affidwcit.  Where  the  bail  are  put  in  before  a 
judge  in  town,  whether  by  bill  or   original,  they 

must 

^  Append.  Chap.  XI.   §  well   where  the  bail   already 

14,  put  in  mtend  to  justify,  as  in 

" /<i.  §  15,  16.  the  case  of  added  bail.  Barnes. 

°7f/.  %  14.  82.  SOS. 

p  LofFt,  26.  r  Imp.  K.  B.  W'i.Per  Cur. 

q  Wright  v.  Ley,  H.   15  G,  M.  21  G.  III. 

III.   K.  B.    In  the  Common  ^  Case  of  Over  ton's  bail,  M- 

pleas,  trco  days  notice  of  jus-  26     G.     III.     Imp.     K.    B. 

tifi«fttion    must  be  given,   as  125,  6. 
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must  personally  appear  in  court;  or,  by  consent  ^ 
before  a  judge  at  his  chambers :  and,  in  order  to 
justify  themselves,  must  swear  that  they  are  house- 
keepers, or  freeholders,  and  respectively  worth 
double  the  sum  sworn  to,  after  all  their  debts  are 
paid,  or  exclusive  of  all  debts  or  demands,  due 
from  them  to  any  person  or  persons  whatsoever". 
Bail  put  in  before  a  commissioner  must  justify  themi- 
selves  in  the  same  manner,  where  they  live  in 
London  or  Westminster^  or  within  ten  miles  thereof'': 
But  where  they  live  at  a  greater  distance,  they  may 
be  justified,  without  their  personal  attendance,  by 
affidamt^  duly  taken  before  the  commissioner,  of 
their  being  housekeepers,  &c.  ''.  This  affidavit  is 
usually  annexed  to  the  bail-piece,  and  a  copy  of  it 
delivered  to  the  plaintiff's  attorney,  at  the  time  of 
giving  him  notice  of  the  bail-piece  being  filed ;  af- 
ter which,  if  an  exception  be  entered,  which  sel- 
dom 

t  6  Mod.  24.  R.  E.  5  G.  II.  actions   than  one,  the   affida- 

Reg.  1.  (6).  vit   ought  to   state  that  they 

1  R.  T.  8  W.  III.  Reg.  3.  are  worth  double  the  amount 

§  5.  (c).  R.  E.  5  Geo,  II.  Reg.  of  the  debts,  in  all  the  actions 

l.(A).  wherein  they  offer  to  become 

V  Stat.  4  &  5  W.  8c  M.  c.  bail.  3   Bos.  8c  Pul.  39.     But 

4.  §  2.  it  is   otherwise   in  the  King's 

w  Id.  Ibid.  R.  T.  8  W.  III.  Bench;  for  there  it  is  sufficient 

Reg.  3.  §  5.  R.   ¥u.  5  Geo.  II.  to    swear   in   each   action,  to 

Reg.  1.  (d).  and  see  Append,  double  the  amount  of  the  debt 

Chap.    XI.  §    17.  In   justify-  in  that   action.  Per  Grose,   J. 

ing   bail  by  affidavit,  in   the  after  referring  to  the  mftstei-, 

Common    pleas,   where    the  M,  42G,HI. 
same  persons  arc  bail  in  more 


228  OF  SPECIAL   BAIL. 

dom  happens,  the  affidavit  must  be  produced,  und 
read  in  court,  as  a  justification,  upon  notice  given 
thereof,  and  an  affidavit  of  the  service  of  such  no- 
tice "". 

When  the  bail  are  to  be  justified  in  courts  an 
affidavit  must  be  made  of  the  service  of  notice  of 
justification  ■',  and  delivered  to  counsel,  with  instruc- 
tions for  him  to  move  to  justify  them.  And  the 
judge's  clerk  attending  with  the  bail-piece,  or  the 
filacer  with  his  bail-book,  they  are  allowed  to  justifj^^ 
as  a  matter  of  course ;  unless  they  are  opposed  by 
counsel  vha.  vocc^  or,  if  taken  before  a  commis- 
sioner, upon  cross  affidavits ''.  For  the  purpose  of 
taking  the  justification  of  bail,  &c.  one  of  the  judges 
of  the  court  sits  during  term-time,  every  morning 
at  half  past  nine  o'clock;  and  no  bail  is  permitted  to 
justify  after  ten  o'clock  ^ 

1'he  following  are  among  the  various  grounds  of 
opposing  bail:  Jirst^  that  there  is  some  defect  in 
the  form^  or  irregularity  in  the  sermce,  of  the  no- 
tice of  bail  or  justification''.  Seco?id/y,  that  they 
have  assumed  names  that  are  either  feigned,  or  be- 
long to  other  persons.  If  they  assume  feigned 
names,  the  court  will  order  them,  and  the  attorney, 
to  be  set  on  the  pillory  ".    And   ''  if  any  person 

"  shall 

*  Imp.  K.  B.  124,  5.  a  former  rule  of  E.  28  G.  Ill 
r  Append.  Chap.  XI.  §  18.  ^  Ante,  223,  3.  225,  6. 

^  Id.  §  19.  '•I  Sir.  3.84.. 

^  R.  T.  35  C;.  III.  and  sec 
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''•shall  acknowledge,  or  procure  to  be  acknow- 
*'  ledged,  any  recognisance  or  bail,  in  the  name  of 
"  another  person,  not  privy  or  consenting  to  the 
*'  same  '^;  or,  before  a  commissioner,  shall  represent 
"  or  personate  another  person,  whereby  he  may  be 
**  liable  to  the  payment  of  any  debt  or  damages  '=;  he 
"  shall,  on  conviction,  suffer  death  as  a  felon,  with- 
"  out  benefit  of  clergy."  But  the  court  will  not  va- 
cate the  proceedings  against  the  party  personated, 
until  the  offender  be  convicted  ^;  nor  can  a  conviction 
take  place,  until  the  bail- piece  be  filed  ^. 

A  third  ^Yoxxnd  of  opposing  bail  is,  that  they  are  not 
housekeepers:  If  they  be,  the  rent  of  their  houses  is 
immaterial,  though  under  ten  pounds '';  nor  is  it  ne- 
cessary that  they  should  have  been  assessed  to  the 
poor's  rate '.  Fourthly,  they  may  be  opposed  on  the 
ground  of  their  not  being  worth  double  the  sum  swoni 
to,  after  payment  of  all  their  debts.  Upon  this  ground, 
bankrupts  may  be  objected  to,  who  have  not  obtained 
their  certificates ;  or  such  as  have  been  twice  bankrupts, 
and  not  paid  fifteen  shillings  in  the  pound  ^  And  bail 
have  been  rejected,  who  did  not  know  the  defen- 
dant; 

d  Stat.  21  Jac.  I.  c.  26.  §  2.         &  2  Sid.  90. 

c  Stat.    4    Ec  5  W.  £c  M.  c.         h  Lofft,  148. 
4.  §  4.  '<■  Id.  228. 

f  T.  Jon.  64.    1  Vent.  301.         k  Mountahi  v.   Wtlkins,  M 

3  Keb.  694.  1  Ld.  Raym.  445.  31  Q.  III. 
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dant ' ;  or  had  been  bail  before,  but  did  not  know  in 
how  many  actions,  or  for  what  sums  " :  But  it  seems, 
that  tlie  circumsUince  of  not  knowing  the  defendant, 
being  only  a  mark  of  suspicion,  may  be  explained 
away.  Fifthly  ^foreigners  are  not  admitted  to  be  bail, 
merely  in  respect  of  property  abroad^  which  is  not 
liable  to  the  process  of  this  court  " :  Though  it  has 
been  said,  that  merely  having  no  property  in  England 
is  not  of  itself  a  sufficient  objection,  without  other 
auxiliary  circumstances  ".  And  a  person  was  admit- 
ted to  be  bail,  in  respect  of  mortgage  money  secured 
on  an  estate  in  Ireland ''.  Sixthly^  it  is  a  general  rule, 
that  "no  attorney  of  this  or  any  other  court  shall 
"be  bail,  in  any  action  or  suit  depending  in  this 
•' court '!:"  This  rule,  which  was  calculated  for 
the  benefit  of  attornies,  has  been  extended  to  their 
clerks  '■.  And  it  is  also  a  rule,  founded  on  princi- 
ples of  prudent  jealousy,  that  "  no  sheriff's  officer, 
"  bailiff,  or  other  person  concerned  in  the  execu- 
"  tion  of  process,  be  permitted  to  be  bail,  in  any 
"action  or  suit  depending  in  this  court':"  This 

latter 

i  Per  Cur.  M.  26  G.  III.  2   East,    182.  and    see    1    H 

"'  LofTt,  72.  194.  Blac.  76.   2  H.    Blac.   350.    1 

n  4    Bur.   2526,   7.    LofFt,  Bos.    £c    Pul.   356.  2  Bos.    8c 

34.  147.  Pul.  49.  564. 

o  1  Blac.  Rep.  444.  and  see         «  R.  M.  14  G.  II.   Reg.  2. 

2  Blac.  Rep.  1323,  4.  2  Str.  890.  1  Barnard.  1  K.  B. 

p  Per  Cwr.  M.  42  G.  III.  417.     LoiTt,     153.    2      Blac. 

q  R.  M.  1654.§    1.  R.  M.  Rep.    799.     2  Bos.     ?^  Pul 

14  G.  II.  Reg.  1.  15P. 

I-  Cowp.   828.   Doug-.   466. 
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latter  rule  has  been  applied  to  the  keeper  of  the 
poultry  compter*,  and  marshakea-court  officers'^. 
But  if  a  person  who,  by  the  rules  of  the  court,  is  not 
permitted  to  become  bail,  be  put  into  the  bail-piece, 
and  not  excepted  to,  the  plaintiff  cannot  take  an 
assignment  of  the  bail-bond,  and  proceed  upon  it,  as 
if  no  bail  had  been  put  in ''.  Bail  may  be  asked,  whe- 
ther they  have  not  been  in  the  pillory  for  perjury  "" : 
And  they  are  liable  to  the  punishment  of  this  offence, 
if  in  any  respect  they  forswear  themselves  ''. 

Where  the  bail  do  not  attend,  or  are  not  per- 
mitted to  justify,  on  account  of  a  defect  in  the  no- 
tice of  bail  or  justification,  the  court,  as  a  favour, 
will  in  general  allow  them  further  time  to  justify ''. 
But  where  they  are  rejected,  on  account  of  some 
personal  insulHciency,  the  court  will  seldom  allow 
further  time  to  add  and  justify  others  '^.  And  in 
all  cases,  where  a  motion  is  made  for  giving  further 
time  to  justify  bail,  it  must  be  supported  by  an 
affidavit  of  the  special  facts,  alleged  in  excuse  of 
the  bail  not  attending  at  tlie  time  mentioned  in  the 

notice 


^  Doug.  466. 

nPer  Cur.  T.  18  G.  III. 

V.  Thomson  v.  Roubcll,  E.  22 
G.  III.  cited  in  Doug.  466. 
2  East,  181.  ace.  but  see  1 
Bos.  £c  Pul.  356.  2  Bos.  & 
Pul.  564.  contra.  And  an  at- 
torney or  his  clerk  may  be  bail 
in  this  court,  for  the  purpose 


of  rendering  the  defendant. 
Per  Cur.  M.  42  G.  III. 

'•'■  4  T.  R.  440. 

^  Cro.  Car.  146. 

y  Lofft,  72.  isr.  Per  Cur. 
M.  25  G.  III.  and  see  1  Bos. 
£c  Pul.  660, 

z  Per  Cur.  T.  24  G.  IIL 
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notice  of  justification;  or  in  case  further  time  be 
given,  upon  suggestion  of  counsel,  then  the  bail  shall 
not  be  permitted  afterwards  to  justify,  unless  at  the 
given  time,  such  an  affidavit  be  produced  as  before 
described  ^.  If  the  bail  do  not  justify  at  the  time  ap- 
pointed, and  no  further  time  be  given,  they  are  out 
of  court ''. 

When  the  bail  are  alloijjed^  a  rule  or  order  of  al- 
lowance ""  should  be  drawn  up,  with  the  clerk  of  the 
rules,  and  a  copy  of  it  served  on  the  plaintiff's  attorney, 
even  though  he  has  opposed  their  justification  '^ :  after 
which,  the  bail-piece  should  be  obtained  from  the 
judge's  chambers,  and  filed  with  the  master.  This 
should  regularly  be  done  the  same  term  in  which  they 
were  allowed  ^  And  in  filing  the  bail,  it  should  be 
observed,  that  eveiy  bail  taken  on  or  before  the  con- 
tinuance-day, is  a  bail,  and  to  be  filed  oi  the  preceding 
term ;  and  every  bail  taken  after  the  continuance-day, 
is  a  bail,  and  to  be  filed  of  the  subsequent  term  ^:  but 
where  new  bail  are  added  to  other  bail  taken  on  or 
before  the  continuance-day,  the  new  bail  shall  be 
taken  and  filed  as  of  that  term,  in  which  the  first  bail 
was  put  in  ^. 

The 

^  R.  M.  36  G.  III.  (^)-  And  as,  to  the  contmua7ice- 

b  1  Cromp.  66.  7  Mod.  50.  day,   see   R.  E.    11    W.  III. 

-^Append.  Chap.  XI.  §  20.  Rc^.  2.  2  Sir.    1215.    1  East, 

d  4   T.  R.    493.  2    Bos.   &  406. 

Pul.  341.  sR.    E.  5    G.  II.    Heg.    1. 

eR.  H.  1650.  reg.  3,  (b).  1  Salk.  100.  semb.  contra 
f  R.   E.   5  G.  II.  Ret^.  1 . 
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The  bail-piece  being  filed,  an  entry  should  be 
made  of  the  recognisance  on  a  roll,  called  the  recog- 
nisance-roll; which  should  be  docketed'',  and  car- 
ried in  to  the  treasury  chamber :  And  this  should  re- 
gularly be  done,  before  any  proceedings  are  had 
against  the  bail ' ;  or  at  least  before  they  are  called 
upon  to  plead :  For  otherwise  they  may  plead  nult'iel 
record;  and  if  the  recognisance-roll  be  not  carried  in 
till  afterwards,  it  seems  that  they  may  withdraw  their 
plea,  and  the  plaintift'must  pay  the  costs  of  it.  The 
recognisance  of  bail  by  bill  is  entered  by  the  plain- 
tiff's attorney,  after  the  declaration,  with  a  memoran- 
dum of  the  term  it  is  of';  but  by  original^  it  is  en- 
tered by  2i  filacer^  after  a  recital  of  the  process  ''. 

Such  are  the  means  of  putting  and  perfecting  bail 
above,  where  the  defendant  is  at  large ^  in  order  to 
prevent  an  assignment  of  the  bail-bond,  or  proceed- 
ings against  the  sheriff.  Bail  above  may  also  be  put 
in  and  perfected,  at  any  time  pending  the  action, 
where  the  defendant  is  in  custody  of  the  sheriff  or 
marshal*. 

Before  we  dismiss  the  subject  of  bail,  it  will  be 
proper  to  notice  how  far  they  are  liable;  and  when, 
and  in  what  manner,  they  may  be  discharged^  by  the 
render  of  their  principal,  cvc.  The 

^  Append.  Chap.  XI.  §  22.         J  Id.   ibid.   Append.  Chap. 
i  R.  E.  5  Geo.  II.  Reg.   3.     XI.  §  21. 
(a).  k  Id.  §  23. 

*  Frovi  the  Addenda  to  the  London  edition.  And  by  a  late  act  of  parlia- 
ment, (43  Geo.  in.  c.  46.  §  6.)  "  if  any  defendant  shall  be  taken,  de- 
•'  tained  or  charged  in  custody,  at  the  suit  of  any  person  or  persons, 
"  upon  mesne  process  issuing  out  of  any  of  his  Majesty's  courts  of  re- 
"  cord  at  Westminster  or  Dublin,  and  shall  be  imyDrisoncd  or  detained 
"  thereon,  after  tlie  return  of  such  process,  it  shall  and  may  be  lawful 
"  for  such  defendant,  in  vacation-time  only,  and  upon  due  notice 
"  thereof  given  to  the  attorney  for  tlie  plaintiff  or  plaintifls  in  such 
-'  process,  to  put  in  and  justify  bail,  before  any  one  of  the  justices  or 
"  barons  of  the  court  out  of  which  such  process  shall  have  issued;  who 
"  may,  if  he  shall  think  fit,  thereupon  order  a  rule  to  issue  t()r  the  al- 
'•  lowance  of  such  bail,  and  may  further  order  sucli  defendant  to  be 
■"  discharged  out  of  custody,  by  writ  of  supersedeas  or  otherwise,  ac- 
"  cording  to  the  practice  of  such  court,  in  like  manner  as  the  same  is 
"  and  may  be  done  by  an  order  of  court  in  term-time." 

Vol.  I.  '  2H 
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The  ancient  course  of  the  court  was,  that  if  a 
man  became  bail  for  another  upon  a  latitat^  Ssic.  in 
any  sum  of  money,  however  trifling,  he  was  bail  for 
him,  in  all  actions  brought  by  the  same  plaintiff, 
during  the  same  term,  were  the  sums  ever  so  great ^. 
To  rectify  this  extraordinary  practice,  a  rule  was 
made,  that  if  the  plaintiff  should  declare  against 
the  defendant,  upon  any  bail  by  him  put  in,  for 
a  greater  sum  than  was  expressed  in  the  process, 
upon  which  the  defendant  was  arrested,  then  the 
bail  so  put  in  should  not  be  chargeable  in  that 
action".  Still  however,  the  bail  A^ere  liable  to  all 
actions,  wherein  the  plaintiff  declared  for,  and  re- 
covered a  less  sum  than  was  expressed  in  the  pro- 
cess"; and  where  he  declaimed  for,  and  recovered  a 
greater  sum,  the  bail  were  totally  discharged".  At 
length  it  was  resolved,  that  as  on  the  one  hand, 
there  was  no  colour  to  subject  the  bail  to  more 
than  diey  w-ere  bound  in,  let  the  plaintiff's  demand 
be  ever  so  much  more;  so,  on  the  other  hand, 
there  was  no  reason  Avhy  the  plaintiff  should  suffer 
by  his  moderation  in  taking  bail ;  but  the  recogni- 
sance should  be  considered  as  an  agreement,  to  pay 
to  the  extent  of  the  sum  sworn  to  and  costs,  or 
render  the   defendant ''.     And,   accordingly,    it   is 

now 

1  Cro.  Jac.  449.  2  Sid.  163.  "  3-  Keb.  16. 

1  Mod.  16.  °  6  Mod.  266.  1  Salk.  102 

«"  R.  T.  22  Car.  II.  6  Mod.  S.  C. 

26r.  P  2  Str.  922. 
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now  settled,  that  where  the  plaintiff  declares  for  or 
recovers  a  greater  sum  than  is  expressed  in  the  pro- 
cess, upon  which  he  declares,  the  bail  shall  not  be 
discharged;  but  be  liable  for  so  much  as  is  sworn  to, 
and  indorsed  on  the  process,  or  for  any  less  sum, 
which  the  plaintiff  in  such  action  shall  recover "i, 
together  with  the  costs  of  the  original  action "": 
but  they  are  not  liable  to  pay  the  costs  of  a  writ  of 
error';  nor  is  the  plaintiff  entitled  to  levy  equi- 
table costs,  out  of  the  penalty  of  the  recogni- 
sance ^ 

The  defendant  having  put  in  bail,  may  render 
himself,  or  be  rendered,  in  their  discharge,  before 
or  after  judgment".  And  there  is  no  occasion  for 
the  bail  to  justify,  in  order  to  render,  even  after 
they  arc  excepted  to;  or  though  the  sheriff  has 
been  ruled  to  bring  in  the  body ".  This  rule  has 
been  extended  to  the  case  of  the  sheriff ''';  who  is 
therefore  entitled  to  the  benefit  of  a  render  made  at 

any 

1  R.  E.  5  Geo.  II.  Reg.  2.  liable  to  pay  them,  as  well  as 

Lofft,    545.    Doug.    330.     8  the  sum  sworn  to. 

T.   R.   28,  9.    1   East,  90.   In  ^  6  T.  R.  288. 

the  Common  pleas,   each   of  ^  2    Str.    826.     i   Barnard. 

the  bail  is  separately  liable  to  K.  B.  125.  S.  C. 

the  full  extent  of  the    recog-  "  1  Str.  J  98. 

nisance.     1  Bos.   8c  Pull.  205.  ^  Ashton  v.  King  and   ano- 

rThe  rule  of  E.  5  G.  II.  ther,  M.  21    G.    III.    R.  T. 

is  silent  as  to  the  costs.    But  33    G.    III.     5    T.    R.    368. 

in    the    case   of    Peterken  v.  Barnes,    111.    117.      2   Blac 

Sam/ison  and  another,  M.  25  Rep.  758.  1179,80. 

G.  III.  it  was  determined  by  "■  7  T.  R.  527. 
the  court,   that   the   bail  are 
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any  time  before  the  day  allowed  by  the  rule  for 
bringing  in  the  body  is  expired "" :  and  even  bail 
who  have  been  rejected  are,  while  on  the  baii-piecCj 
competent  to  make  a  surrender''.  But  if  the  she- 
riff be  once  in  contempt,  for  not  bringing  in  the 
body,  that  contempt  is  not  purged  by  the  de- 
fendant's rendering  on  a  subsequent  day,  though 
before  an  attachment  is  moved  for  against  him''. 
As  between  the  plaintiff  however,  and  the  sheriff's 
bail,  the  latter  are  allowed  to  render  the  defendant, 
without  justifying,  after  the  regular  time  of  justifica- 
tion is  expired,  so  as  to  stay  the  proceedings  against 
them  on  the  bail-bond,  upon  payment  of  costs  ". 

It  was  anciently  the  course  of  the  court,  not  to 
allow  a  render,  after  the  return  of  non  est  inventus 
to  a  capias  ad  satisfaciendum  ^.  But  a  great  mischief 
resukcd  from  this  practice;  for  the  plaintiff  would 
sue  out  a  capias  returnable  the  next  day,  so  that 
the  bail  had  little  or  no  time  to  bring  in  the  body'': 
To  remedy  which,  the  judges  indulged  the  bail 
so  far,  as  to  permit  them  to  render  the  body,  upon 
the  return  of  the  first  scire  facias,  if  the  capias  were 

returnable 

x7  T.  R.  527.  8  T.  R.  464.  And  it  seems,  that  generally 

y  Per  Cur.  E.  40  G.  III.  speaking,   bail   are   not  in    a 

"^  8  T.   R.  29.  but  see  5  T.  condition  to  make  any  motion 

R.  633.    1  H.  Blac.  9.    1  Bos.  to  the  court,   until  they  have 

&  Pul.  325.  2  Bos.  8c  Pul.  38.  justified.   7  T.  R.  226. 

contra.  b  C-o.  Eliz.  738. 

^  5  T.  R.   401.  534.  7  T.  '^  I  Ld.  Raym.  157. 

R.'52y.  but  see  7  T.  R.  297. 
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returnable  de  die  in  diem  ^•,  but  if  it  were  returnable 
the  next  term,  the  bail  were  strictly  holden  to  ren- 
der the  principal,  by  the  return  of  it*.  Popham 
Ch.  J.  extended  this  indulgence  still  farther;  and 
permitted  the  bail  to  render,  any  time  before  the 
return  of  the  second  scire  facias,  or  upon  the  return, 
sedente  curia  ^  This  practice,  however,  appears  to 
have  been  disallowed  by  lord  Coke  :  But  it  was  soon 
after  revived,  in  the  time  of  Croke  Ch.  J.  ^ :  and 
accordingly,  it  is  now  fully  settled,  that  the  render 
may  be  made  at  any  time  before  the  rising  of  the 
court,  on  the  return- day  of  the  second  scire  facias, 
or  of  the  first,  where  a  scire  feci  is  returned,  by  bill '; 
or  by  original,  at  any  time  before  the  rising  of  the 
court  on  the  appearance-day,  or  quarto  die  post  of 
the  return  of  the  second  scire  facias  "",  or  of  the  first, 
where  a  scire  feci  is  returned ',  and  not  after". 

If  the  plaintiff  proceed  by  action  of  debt  on  the 
recognisance,  the  render  may  be  made  by  the 
space  of  eight  intire  days,  in  full  term,  next  after 
the  return  of  the  latitat,  or  other  process  against 
the  bail " :   If  there  be  not  the  full  number  of  days 

in 

d  Cro.  EHz.  618.  k  1  wils.  270. 

^  Id.  738.  1  4  Burr.  2134. 

fCro.  Jac.  109.  •»  3  Bur.  1360.  1  Blac.  Rep. 

EMoor,  850.  3  Blust.    182.  393.  S.  C.  But  see  3  East,  145. 

S.  C.  where  the  time  was  enlarged 

■' W.  Jon.   139.    Sty.   Rep.  for  bail   to  surrender  a  bank- 

334.  8  Mod.  32.  rupt  under  examination. 

'  1    Ld.     Raym.     157.      6  "  R.  T.   1  Ann.  Reg.  1.     1 

Mod.    238.     8     Mod.     340.  Salk.  101.    1  Ld.  Raym.  721, 

R.  T.  1    Ann.   II.  (a).  R.  E.  6  Mod.  132. 
.'5  O.  II.  Rffr.  3.  r<?\ 
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in  the  same  term,  they  must  be  made  up  in  the 
following  one.  And  if  an  action  be  brought  here 
against  bail,  on  a  recognisance  taken  in  the  Com- 
mon Pleas,  they  have  the  same  time  allowed  them 
for  rendering  the  principal,  as  if  the  recognisance 
had  been  taken  in  this  court".  Where  an  action 
■was  commenced,  and  afterwards  discontinued,  and 
then  the  bail  rendered  the  principal,  before  the 
bringing  of  a  new  action,  the  court  held  the  render 
to  be  good,  it  being  before  the  return  of  the 
process  in  this  suit;  and  it  was  the  fault  of  the 
plaintiff,  not  to  begin  right  at  first''.  So  where 
the  plaintiff'  sued  the  bail  on  their  recognisance, 
who  did  not  render  the  principal  within  eight  days, 
and  then  the  plaintiff  died,  and  his  executors 
brought  another  action  against  the  bail,  it  was  ruled 
that  the  bail  had  eight  days  from  the  return  of  the 
process  in  the  second  action,  to  render  the  princi- 
pal '^. 

Before  the  return  of  the  capias  ad  satisfaciendum, 
the  render  is  a  matter  of  right,  and  may  be  plead- 
ed ^  But  afterwards  it  is  allowed,  by  the  gi-ace 
and  favour  of  the  court',  and  not  ex  debito  justitice ; 
for  the  condition  of  the  recognisance  is  broken, 
upon  the  return  of  non  est  in^uentus  to  the  capias: 
and    therefore    a    subsequent    render    cannot    be 

pleaded ; 

■^  7  T.  R.  355.  -  1  Ld.  Raym.   15^,7. 

p2  Str.  915.  R.  T.  1  Ann.  Reg.  2.  (ct). 

T  8  T.  R.  422. 
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pleaded';  though,  if  made  in  time,  the  bail  may 
be  relieved  by  motion.  If  the  bail,  at  any  time 
after  the  return  of  the  capias^  render  the  principal 
at  a  judge's  chambers,  and  he  be  committed  to  the 
tipstaff,  fi-om  whom  he  escapes  or  is  rescued,  that 
will  not  be  a  good  render " ;  for  the  court  will  not 
suffer  the  plaintiff  to  be  prejudiced,  by  their  indul- 
gence to  the  bail. 

Where  the  defendant  is  at  large "",  he  may  come 
and  render  himself,  or  be  taken  and  rendered  by 
his  bail,  either  in  courts  if  sitting,  or  before  a 
judge  at  his  chambers;  and  the  court  or  judge  will 
make  an  entry,  or  minute  of  the  render"'  and 
commitment '',  and  cause  the  defendant  to  be  sent 
therewith,  in  custody  of  a  tipstaff,  to  the  King's 
Bench  prison.  But  where  the  defendant  is  already 
a  prisoner,  he  must  be  brought  up  by  a  WTit  o^  habeas 
corpus  mm  causa;  which  may  be  made  returnable 
immediate^',  and  upon  this  writ,  (which  may  be 
granted,  as  well  where  the  defendant  is  in  custody 
on  a  criminal  charge,  as  under  civil  process,)  the 
court  will  either  remand  the  defendant  to  his  former 
custody,  or  commit  him,  as  a  prisoner  of  the  court, 
to  the  custody  of  the  marshal.  Under  every  com- 
mitment, should  l^e  entered  the  state  of  the  cause, 
at  the  time  of  the  render:    If  before  declaration, 

the 

t  Kcdeij  and  Medley,  M.  24  ^  6  Mod.  231. 

G.  III.  Barnes,  106,  7.  w  R.  T.  3  Ann. 

•^  6  Mod.  238.  R.  T.  1  Ann.  ^  Append.  Chap.  XL  §  24. 

Reg.  2.  (a').  V  3  Bur,  1875. 
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tJie  sum  sworn  to  on  the  arrest ;  but  if  after  declara- 
tion, these  words  should  be  added,  declaration  filed 
or  delivered,  issue,  or  interlocutory  judgment  signed, 
as  the  case  is:  If  after  final  judgment  in  debt, 
the  debt  and  damages;  in  other  cases,  the  quantum  of 
the  damages  ^. 

Formerly,  if  the  defendant  had  become  bankrupt, 
and  obtained  his  certificate,  before  the  bail  were 
fixed,  the  method  was,  for  the  bail  to  surrender 
him;  and  then  for  the  defendant  to  apply  to  be 
discharged,  upon  an  affidavit,  stating  his  having 
become  bankrupt,  since  the  cause  of  action  arose, 
and  obtained  a  certificate  of  his  conformity  to  the 
commission  ".  But  of  late,  where  a  bankrupt  is 
clearly  entitled  to  his  discharge,  the  court,  to  avoid 
circuity,  have  ordered  an  exoneretur  to  be  entered 
on  the  bail-piece,  without  the  form  of  a  regular 
surrender  by  his  bail ''.  And  this  was  allowed 
where  the  certificate  was  not  obtained  till  after 
the  return-day  of  the  capias  ad  satisfacien- 
dum ". 

The  defendant  being  rendered,  notice  thereof 
should  be  given,  without  delay,  to  the  plaintiff's 
attorney '^,  and  an  affidavit  made  of  the  service  of 

such 

'  R.  E.  8  G.  III.  another,  bail  of  Tomkins,   E. 

aCowp.  824.  41.  G.  III. 
^Id.  ibid,  but  see  2  Bos.  &         ^  7  t.    R.    528.    8    T.  R. 

Pul.  45.  8  T.  R.  609.  223.  3  Bos.  Sc  Pul.  232.     Ap- 

'^  Cleveland x\  Dickenson  and  pend.  Chap.  XI.  §  25. 
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such  notice  ";  to  the  end  that  the  plaintiiF,  if  he  think 
proper,  may  charge  the  defendant  in  execution,  or 
at  least  that  he  may  not  be  at  any  further  trouble  or 
expence,  in  proceeding  against  the  bail,  if  the  plain- 
tiff therefore,  through  want  of  notice,  continue  to 
proceed  against  the  bail,  though  this  will  not  vitiate 
the  render,  yet  they  shall  not  be  relieved,  until  they 
have  paid  the  charges  *.  But  the  notice  need  not  be 
given  before  the  rising  of  the  court,  on  the  day  of 
the  render  ^.  And  if  the  principal  be  surrendered  in 
time,  btit  the  bail  omit  to  give  regular  notice  of  it  to 
the  plaintiff,  in  consequence  of  which  he  proceeds 
upon  the  bail-bond,  the  bail  may  apply  to  set  aside 
the  proceedings,  on  payment  of  costs,  even  after 
execution  levied,  and  the  money  is  in  the  sheriff's 
hands  \* 

The  next  step  to  be  taken,  in  order  to  discharge 
the  bail,  is  to  enter  an  exoneretur  on  the  bail-piece; 
to  effect  which,  the  bail-piece,  if  not  already  got, 
should  be  obtained  from  the  judge's  chambers, 
and  a  certificate  '  from  the  prison,  that  the  defen- 
dant is  in  custody :  these  being  carried  to  the  master, 
he  will  enter  an  exoneretur  on  the  bail-piece,  which 
should  then  be  filed;  for  if  the  bail-piece  be  filed, 

without 

e  R.  T.  1  Ann.  Reg.  2.   6  ^  Id.  ibid. 

Mod.  238.  8  Mod.  281.  4  Bac.  g  Per  Cur.  H.  26  G.  III. 

Abr.  420,  421.  5  T.  R.  368.   8  »i  8  T.  R.  222. 

T.  R.  222.  and  see  Append.  ^  R.  T.  3  Ann.  (a). 
Chap.  XI.  §  26. 

*  From  the  Addenda  to  the  London  edition.  "  After  due  notice  of  ren- 
der of  the  principal,  the  plaintilf  still  proceeded  a^^ainst  one  of  the 
bail,  in  an  action  of  debt  upon  the  recoj^nisance,  because  no  offer  was 
made  to  pay  the  costs  in  the  suit  ag'ainst  him,  nor  any  rule  obtained 
to  stay  ])roceedings  on  payment  of  costs;  and  the  court  held  the  sub- 
sequent proceeding's  irregular,  being  contrary  to  the  rule  of  Trin.  1 
Ann.  wliich  declares  that  on  sucli  notice  of  render,  all  fnrtlier  pro- 
ceedings against  the  bail  shall  cease."  3  East,  306. 

Vol  I.  9  I 


242  OF  SPECIAL   BAIL. 

without  an  exoneretur^  the  bail  remain  liable,  thoiigri; 
the  defendant  be  actually  in  prison  ^.  Yet,  where 
the  bail-piece  has  been  previously  delivered  out  to 
be  filed,  to  the  plaintiff's  attorney,  who  neglects  to 
file  it,  he  cannot  proceed  against  the  bail,  for  want 
of  an  exoneretur  ^  And  where  the  render  is  in  other 
respects  regular,  the  court  will  order  an  exoneretur 
to  be  entered  on  the  bail-piece,  upon  paying  the 
costs  that  have  accrued  subsequent  to  the  render  ". 

The  only  remaining  circumstance  necessary  for 
discharging  the  bail,  is  to  make  an  entry  of  the  ren- 
der in  the  marshal's  book,  kept  in  the  King's  Bench 
office";  it  being  holden,  that  until  such  entry  be 
made,  the  defendant  is  not  in  custody,  so  as  to 
charge  the  marshal,  in  an  action  of  escape  °. 

If  the  plaintiff  declare  against  the  defendant,  for 
a  different  cause  of  action  from  what  is  expressed 
in  the  process  p,  or  affidavit  to  hold  to  bail*^;  or, 

by 

i^  R.  T.  1  Ann.  Reg.  2.  (a),  pleas,  a  variance  between  the 

I  Salk-98.  8  Mod.  282.  M'rit  and  count,  (the  aC'Stiam 

I  8  Mod.  280.  Barnes,  68.  being  in  case  on  jirornises^  but 

S.  ?►  .  the  declaration  in  debt.,  is  not 

»  Say.  Rep.  7,  8.    1   Bur.  a  ground  for  entering  an  exo?2- 

109.  eretur  on  the  bail-piece,  where 

n  R.  T.  3  Ann.  (a).  the  sum  sworn  to  is  under  40/, 

o  1  Salk.  272, 3.  2  Str.  1215.  1  H.  Blac.  310. 

1226.  2  Bur.  1049.  i  6  T.  R.  363.  7  T.  R.  8C. 

P  2  H.  Blac.  278.  2  Bos.  8c  8  T.  R.  27. 
Pul.  358.  But  in  the  comraon 
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by  original,  in  a  different  county  from  that  where 
the  action  is  brought '^;  his  bail  are  dischai'ged : 
And  they  are  also  discharged,  where  the  defendant 
dies  %  is  made  a  peer  of  the  realm  ^  or  member  of 
the  house  of  commons  ",  or  becomes  bankrupt  and 
obtains  his  certificate "",  &c.  at  any  time  pending  the 
action:  And  in  any  of  these  cases,  tlie  court,  on 
motion,  will  order  an  exoneretur  to  be  entered  on 
the  bail-piece.  But  they  will  not  relieve  the  bail, 
on  the  ground  that  the  debt  was  contracted  while 
the  defendant  was  resident  in  a  foreign  country,  and 
before  he  became  a  bankrupt  by  the  laws  of  that 
country,  though  he  may  have  obtained  his  certifi- 
cate there '''. 

If  a  defendant  be  sent  out  of  the  Kingdom, 
under  the  Alien-bill'^,  the  court  will  order  the  bail- 
bond  to  be  delivered  up  to  be  cancelled  ^,  or  per- 
mit the  bail  above  to  enter  an  exoneretur;  un- 
less they  are  indemnified,  or  have  money  in  their 
hands  belonging  to  the  defendant,  sufficient  to  an- 
swer the  plaintiff's  demand".  And  they  will  also 
permit  an  exoneretur  to  be  entered,  where  the  de- 
fendant is  under  sentence  of  transportation  for  a 

felony. 

r  3  Lev.  235.  R.  E.  2  G.  H.  26  G.  III. 

II.  (a).  '  V  1  Bur.  244,  5.  436.Cowp. 

s  But  if  the  defendant  die,  824. 
after  the  return  of  the  ca.  sa.        w  s  T.  R.  609.  JfiiCt  181 
and  before  it  is  filed,  the  bail        ^  33  G.  HI.  c.  4. 
arc  fixed.  6  T.  R.  284.  y  7  T.  R.  517. 

t  Doug.  45.  ^  6  T.  R.  50.  52.  246. 

«  Langriclt^e  one  Sec.  v.  Flood, 
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felony*.  But  where  the  defendant  was  in  custody, 
under  a  charge  of  murder  committed  in  Ireland^ 
where  a  bill  was  found  by  the  grand -jury  against 
him,  and  application  had  been  made  to  the  secretary 
of  state,  to  send  him  over  there,  in  order  to  take  his 
trial;  the  court,  though  they  granted  a  habeas  cor- 
pus to  bring  him  up,  in  order  that  he  might  be  sur- 
rendered by  his  bail,  would  not,  without  an  actual 
surrender,  allow  an  exoneretur  to  be  entered  on  the 
bail-piece  ^  W^e  have  already  seen  "^  that  the  court 
will  not  discharge  the  bail,  on  the  ground  of  the  in- 
sanity of  their  principal :  And  a  cognomt  by  the  prin- 
cipal, without  notice  to  the  bail,  does  not  discharge 
them  '^. 

a6T.  R.  247.  '^  Ante^XM. 

«>  7  T.  R.  226.  d  5  T.  R.  277. 
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CHAPTER  XII. 

Of  the  Proceedings  upon  M<?  Bail-bond;  and 
against  the  Sheriff,  to  compel  him  to  return  the 
Writ,  and  bring  in  the  Body. 

TF  bail  above,  when  necessary,  be  not  put  in  and 
perfected  indue  time,  the  bail-bond  is  forfeited; 
and  the  plaintiff  may  either  take  an  assignment  of 
it,  or  proceed  against  the  sheriffs  to  compel  him  to 
return  the  writ,  and  bring  in  the  body  of  the  defen- 
dant ^  If  the  bail  below  be  sufficient,  it  is  usuitl  for 
the  plaintiff  to  take  an  assignment  of  the  bail-bond; 
which  it  seems  he  may  do,  even  after  service  of  the 
rule  to  bring  in  the  body ''.  But  by  taking  an  as- 
signment, he  discharges  the  sheriff '^;  and  if  the 
same  bail  be  put  in  above,  he  cannot  except  against 
them  ^:  And  therefore  if  the  plaintiff  be  dissatisfied 
with  the  bail  below,  he  should  proceed  against  the 
sheriff. 

Before  the  statute  for  the  amendment  of  the  law  % 
the  sheriff  was  not  compellable  to  assign  the  bail- 
bond  ^;  though  if  he  had  not  assigned  it,  the  court 

would 

a  Gilb.  C.  P.  20.  1    Wils.   223.     IVilliams   and 

b  Robinson,  Assignee,  &c.  v.  Jacques,  M-  24  G.  III. 

Owen,  bail  of  Dunkin,  M.  36  ''  Ante,  223.  R.  M.  6  G.  IL 

G.  111.  K.  B.  Imp.  K.  B.  148.  Reg.  2.  C.  B.  contra. 

159.  contra.  e  4  gc  5  Ann.  c.  16.  §  20. 

c  Gilb.  C.  P.  2  U  1  Salk.  99.  f  1  Mod.  228= 
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would  have  amerced  him  ' :  and  the  old  way  was, 

first  to  give  a  rule  for  the  sheriff  to  bring  in  the 

body,  before  the  plaintiff  could  take  an  assignment 

of  the  bail-bond^'.    Another  mischief  at  common 

law  was,  that  after  an  assignment  of  the  bail-bond, 

the  action  thereupon  must  have  been  brought  in  the 

name  of  the  sheriff,  who  might  have  released  it,  and 

thereby  driven  the  plaintiff  into  a  court  of  equity  '. 

To  remedy  these  inconveniences  it  was  enacted, 

by  the  above  statute,   "  that  if  any  person  or  per- 

*'  sons  shall  be  arrested,  by  any  writ,  bill,  or  pro- 

''  cess,  issuing  out  of  any  of  the  courts  of  record  at 

''  Westminster,  at  the  suit  of  any  common  person, 

"  and  the  sheriff  or  other  officer  take  bail  from 

such  person,  against  whom  such  writ,   bill,   or 

^'  process  is  taken  out,  the  sheriff  or  other  officer, 

"■  at  the  request  and  costs  of  the  plaintiff  in  such  an 

^'  action  or  suit,  or  his  laAvful  attorney,  shall  assign 

*'  to  the  plaintiff  in  such  action  the  bail-bond,  or 

"  other  security  taken  from  such  bail,  by  indors- 

''  ing  the   same,    and  attesting  it  under  his  hand 

"  and  seal  in  the  presence  of  two  or  more  credible 

"  witnesses,    which    may    be    done    without    any 

"  stamp;  provided  the  assignment  so  indorsed  be 

"  duly  stamped,  before  any  action  be  brought  there- 

"  upon:  and  if  the  said  bail-bond  or  assignment, 

*'  or  other  security  taken  for  bail,  be  forfeited,  the 

"  plaintiff 

s  1  Sid.  25.  2  Mod.  84.  ^  Gilb.  C.  P.  21. 

^  1  Salk.  99. 
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•*  plaintiff  in  such  action,  after  such  assignment 
'  made,  may  bring  an  action  and  suit  thereupon  in 
*  his  own  name :  and  the  court  where  the  action  is 
'  brought,  may,  by  rule  or  rules  of  the  same  court, 
'  give  such  relief  to  the  plaintiff  and  defendant  iij 
'  the  original  action,  and  to  the  bail,  upon  the  said 
'  bond,  or  other  security  taken  from  such  bail,  as  is 
'  agreeable  to  justice  and  reason;  and  that  such  rule 
'  or  rules  of  the  said  court  shall  have  the  nature  and 
'  effect  of  a  defeasance  to  such  bail-bond,  or  other 
'  security  for  bail." 

Upon  this  statute,  it  has  been  said,  the  bail-bond 
may  be  assigned  before  it  is  forfeited,  though  it 
cannot  be  put  in  suit  till  afterwards  ^ .  But  however 
this  may  be,  it  has  been  holden,  that  if  the  fourth 
day  for  perfecting  bail  be  the  last  day  of  term,  and 
the  bail  be  not  perfected  before  the  rising  of  the 
court  on  that  day,  an  assignment  of  the  bail-bond 
to  the  plaintiff,  in  the  evening  of  that  day,  is  regu- 
lar'. And  where  the  defendant  had  neglected  to 
put  in  and  perfect  bail  above^  the  court  held  that 
the  plaintiff  was  not  out  of  court,  by  omitting  to 
declare  in  the  original  action,  within  two  terms 
after  the  return  of  the  writ;  but  he  might  still  take 
\m  assignment  of  the  bail-bond "':  for  he  was  not 

bound 

*^  Barnes,  77.  K.  B.  150.  Prac.  Reg.  71.  2 

'  8  T.  R.  4.  Blac.  Rep.  876.  C.  B.  contra 

•"  2  Str.  1262.  Carmichad  v.  and  see  3  Bos,  &  Pul.  331 
Troutbi€k,  T.  24  G.  III.  Imp. 
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bound  to  declare  de  bene  esse^  within  the  time  limit- 
ed for  the  defendant's  appearance,  and  after  that  time 
he  could  not  declare,  until  the  defendant  had  actual- 
ly appeared. 

The  assignment  may  be  made  by  the  high- sheriff, 
or  by  the  under-sheriff  in  his  name ;  and  even  by  the 
under-sheriff's  clerk  in  his  office  °.  And  as  the  as- 
signment may  be  made,  so  the  action  may  be 
brought,  in  any  count}-' ''.  But  it  must  necessarily 
be  brought  in  the  same  court,  from  whence  the  pro- 
cess issued,  on  which  the  bail-bond  was  taken  "^ : 
otherwise  the  parties  could  not  have  the  relief  in- 
tended by  the  statute.  And  the  assignment  must  be 
stamped^  before  the  bringing  of  the  action  "■. 

The  proceedings  on  the  bail-bond  may  be  set 
aside ^  if  irregular;  or  stayed^  if  regular,  upon  terms, 
in  order  that  there  may  be  a  trial  in  the  original 
action.  The  causes  of  irregularity  are  as  various, 
as  the  different  proceedings  out  of  which  they  arise. 
In  a  late  case  %  the  assignment  of  the  bail-bond  was 
set  aside,  as  having  been  made  pending  a  rule  to  set 

aside 

0  Per  Ld.  Mansfield,  mlTar.  Barnes,  92.  3  Wils.  343.  2 
vis  V.  Ashley^  Sit.  Mid.  M.  30  Blac.  Rep.  838.  S.  C.  which 
G.  II.  French  v.  Arnold^  T.  5  rule  applies  in  this  court,  to 
G.  III.  1  Str.  60.  (I).  Kitson  actions  brought  on  the  bail- 
and  Fag^^,  1  Str.  60.  10  Mod.  bond,  by  the  sheriff  himself,  as 
288.  S.  C.  contra.  well  as  his  assignee.  8  T.  R. 

p  2  Str.  727.  3  Ld.  Raym.  152.  1  II.  Blac.  631.  C.  P. 
1455.  S.  C.  contra. 

1  \  Bur.  642,  3  Bur.  1923.         ^  Ante  146.  »  4  T.  R.  176- 
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aside  proceedings  for  irregularity,  and  to  stay  pro- 
ceedings in  the  mean  time;  the  proceedings  being  sus- 
pended thereby  for  all  purposes,  till  the  rule  was  dis- 
charged. But  the  court  will  not  order  the  bail-bond 
to  be  delivered  up  to  be  cancelled,  on  the  ground  of 
a  misnomer  *. 

Where  the  plaintiff  has  not  lost  a  trial,  the  court 
or  a  judge  will  stay  the  proceedings  on  the  bail-bond, 
without  an  affidavit  of  merits  ',  upon  putting  in  and 
■perfecting  bail  above;  paying  the  costs  incurred  by 
the  assignment  of  the  bail-bond,  to  be  taxed  by  the 
master;  receiving  a  declaration  in  the  original  action; 
pleading  issuably,  and  taking  short  notice  of  trial,  so 
that  the  cause  may  be  tried  the  same  term ''.  And 
wherever  the  defendant  is  guilty  of  a  neglect,  in  not 
putting  in  bail  in  due  time,  by  which  the  bail-bond 
becomes  forfeited,  the  notice  (in  case  the  party  means 
to  put  in  bail,  in  order  to  stay  proceedings  upon  the 
bail-bond),  should  be,  that  he  will  put  in  and  perfect 
bail  on  such  a  day ;  when  the  plaintiff  may  oppose 
them  in  court,  without  its  being  a  waiver  of  the 
bail-bond  '''.  But  if  the  plaintiff  have  lost  a  trial,  the 
court  will  further  require  an  affidavit  of  merits,  and 
that  the  bail  consent  that  the  bail-bond  shall  stand 
as  a  security.    The    rule  nisi  or  summons  to  set 

aside 

'  3  T.  R.  572.  2  Bos,  &  Pul.        v  R.  M.  8  Ann.  Reg.  1.  (c) 
>09.  Cowp.  71.1  Bos.  &  Pul.  334 

"  Per   Cur.  M.  42    G.  III.         ^  Cowp.  769. 

Vol.  I.  2  K 
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aside  the  proceedings,  is  entitled  in  the  original  ac- 
tion''; and  when  the  rule  is  made  absolute,  or  a 
judge's  order  obtained  upon  the  summons,  it  is  in- 
cumbent on  the  defendant  immediately  to  get  an  ap- 
pointment thereon  from  the  master,  to  tax  the  costs, 
and  to  serve  a  copy  of  it  upon  the  plaintiff's  attorney ; 
and  when  the  costs  are  taxed,  to  pay  the  same  with- 
out delay  ■'. 

The  sheriff's  bail  are  liable  to  pay  what  is  really 
due  to  the  plaintiff,  though  beyond  the  sum  sworn 
to  and  costs,  to  the  full  extent  of  the  penalty  of  the 
bond  ^ :  And  each  of  them  is  liable  for  his  own 
costs,  as  well  as  those  of  the  original  action.  And 
where  several  actions  are  brought,  it  is  usual,  in  suing 
out  execution,  to  apportion  the  debt  and  costs  in  the 
original  action,  amongst  the  different  defendants, 
so  as  to  levy  a  part  on  each,  together  with  his  own 

costs. 

^  4   T.  R.  689.  Kettle   v.  tion,  and  where  it  is  made  in 

Woodjield,  T.  40  G.  III.  K.  B.  the  action  on  the  bail-bond;  in 

3  Bos.  Sc  Pul.  1 18.  C.  P.  accorrf.  the  former  case,  the  rule   or 

and  note,  in  the  case  of  Hyde  summons  and  affidavits  should 

V,  IV/iis/card,  8  T.  R.  456.  the  be  entitled  in   the  original  ac- 

affidavits  Avere  entitled  in  the  tion ;  in  the   latter,  it  seems 

original  action,  and  no  objec-  that  they   may  be    entitled  in 

tion  was  taken  thereto.  But  see  the  action  wherein  the   appli- 

Willes,  461.  Barnes,  94.  S.  C.  cation  is  made. 
1  Bos.  &  Pul.  337.  se?nb.con'         r   Imp.  K.    B.    152.   1    Sel. 

tra.  The  distinction  seems  to  Pr.  201. 

be,   where   the  application  is         ^  Savage  v.   West,  9  G.  III. 

made  in  the  original  action,  to  cited  in  Cowp.  71.8  T.  R.  28. 

stay  all  the   proceedings    on  1  East,  91.  m  wor/s.  K.  B.  1  H 

the  bail-bond  given  in  that  ac-  Blac.  76.  C.  P. 
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costs.  If  the  plaintiff  die  after  the  arrest,  and  before 
the  return  of  the  writ,  the  court  will  set  aside  pro- 
ceedings on  the  bail-bond  \  And  w  here  the  defen- 
dant dies,  before  the  plaintiff  could  have  had  judg- 
ment against  him,  if  there  had  been  no  delay  m  put- 
ting in  and  perfecting  bail,  the  court  will  stay  pro- 
ceedings on  the  bail-bond,  upon  payment  of  costs 
only  '':  but  they  will  not  relieve  the  sheriff's  bail, 
upon  the  death  of  the  defendant,  where  the  plaintiff 
might  have  had  judgment  against  him,  if  bail  above 
had  been  put  in  and  perfected  in  time ",  And  the 
bail  cannot  avail  themselves  of  the  bankruptcy  of  the 
defendant  ^. 

It  was  formerly  holden,  that  the  defendant  could 
not  discharge  his  bail  to  the  sheriff,  by  surrendering 
himself  before  the  return  of  the  writ;  for  it  was 
considered  as  a  settled  point,  that  nothing  could  be 
a  performance  of  the  condition  of  the  bail-bond, 
but  putting  in  and  perfecting  bail  above  ^  But  it 
has  since  been  determined,  that  if  the  defendant 
surrender  himself  to  the  sheriff,  before  the  return 
of  the  writ,  the  bail-bond  may  be  given  up  to 
be  cancelled;  after  which,  the  plaintiff  cannot 
take  an  assignment  of  it  ^\  nor   can    he    rule  the 

sheriff, 

^  8  Mod.  240.  chael  v.  Chandler,  Imp.  K.  B. 

''Cowp.  71.  Barnes,  61.70.  150. 

c  R.  M.  8  Ann.  Reg.  1.  (c)  "5  Bur.  2683.  and  see  Dalt. 

Gilb.  K.  B.   362.  Cowp.  71.  Sher.  356. 

Barnes,  112.  ^Callaway    v.  Seymcmr,  E. 

■*  1   Bur.  244.   436.  Carmi'  42  G.  Ill 
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sheriff,  or  maintain  an  action  against  him  for  not 
assigning  it  ^.  But  it  is  optional  in  the  sheriff,  whe- 
ther he  will  accept  the  surrender  of  the  party,  in  dis- 
charge of  the  bail-bond,  before  the  return  of  the  writ: 
and  therefore  where  notice  of  such  surrender  was 
giv^en  to  the  sheriff,  and  to  the  gaoler  in  whose  cus- 
tody the  party  then  was,  at  the  suit  of  another;  after 
which  the  gaoler  let  the  part}^  out  of  custody;  the 
court  held  that  the  gaoler  was  not  liable,  upon  his 
bond  of  indemnity  to  the  sheriff,  as  for  an  escape  in 
the  former  suit ;  for  the  party  was  not  legaUy  in  the 
custody  of  the  sheriff  or  his  gaoler,  merely  by  virtue 
of  such  surrender  ^.  And  it  seems  that  rendering  the 
defendant  to  the  King's  Bench  prison,  before  the  re- 
turn of  the  writ,  aa  ill  not  discharge  his  bail  to  the  she- 
riff'.  Wliere  the  defendant  is  surrendered  by  his 
bail  above,  though  without  justifying,  after  the  time 
allowed  them  for  justification  is  expired,  the  court 
will  stay  the  proceedings  on  the  bail-bond,  on  pay- 
ment of  costs''. 


If  the  plaintiff  be  dissatisfied  with  the  bail  taken 
by  the  sheriff,  he  should  rule  him  to  return  the 

writ. 

^6  T.  R.  733.  7  T.  R.  Ill,  but  see  3  Bos.  &  Pul.  232. 
122.  8  T.   R.    456.   505.  and         ^  5  x.  R.   401.    534.  7    T. 

see,  1  Bos.  8c  Pul.  325.  R.  297.  529.  and  see  8  T.  R 

h  1  East,  383.  222.  Jnte,  236. 

i  Forster  v.  Hyde,  M.  41  G. 
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writ '.  But  this  rule  cannot  be  had,  after  the  plain- 
tiff has  taken  an  assignment  of  the  bail-bond  ,  if 
valid;  though  if  the  bail-bond  be  void,  it  is  other- 
wise". So  it  has  been  holden,  that  if  the  sheriff  ap- 
point a  special  bailiff  to  arrest  the  defendant,  at  the 
request  of  the  plaintiff  or  his  agent,  he  cannot  be 
ruled  to  return  the  writ  " ;  but  he  is  notwithstanding 
responsible  for  the  safe  custody  of  the  defendant, 
after  the  arrest  made''. 

The  rule  to  return  the  writ  is  a  four  day  rule  in 
London  and  Middlesex  i,  and  a  six  day  rule  in  any 
other  city  or  county  \  It  is  obtained  from  the 
clerk  of  the  rules;  and  usually  taken  out  on  the 
return-day  of  the  writ  by  bill^  or  quarto  die  post  by 
original^  in  order  that  it  may  keep  pace  with  the 
time  to  put  in  bail :  But  it  cannot  regularly  be  ta- 
ken out  before^  though  dated  on  the  return-day  %  or 
quarto  die  post  by  original '.  And  by  statute  20  Geo. 
II.  c.  37.  \  2.  "  no  sheriff  shall  be  liable  to  be 
"  called   upon  to  make   a  return   of  any  writ  or 

"  process 

1  Gilb.  C.  P.  21.  R.  M.   6  r  R.  M.   6  G.  II.  In  the 

G.  II  (a);  and  see   Append,  collection  of  rules  and  orders, 

Chap.  XII.  §1.  with    which   Mr.    Abbot    has 

•"  Ante,  223.  245.  obliged  the  profession,  begin- 

"  1  Wils.223.  ning  in  Easterterm  1731, and 

°  2  Blac.  Rep.  252.  4  T.  R.  ending  in  Trinity  term  1795, 

'19.  this  rule  is  stated  as  having 

P  8   T.   R.   505.  and  see  2  been  made  in   Trinity  term  5 

Esp.  Cas.  M.  Pri.  591.  Sc  6  G.  II.  See  p.  12, 

'1  R.  T.    6  G.    III.   4  Bur.  =  1  T.  R.  552.  2  East,  242. 

1921.  ^PerCur.M.42G.Ul. 
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**  process,  unless  he  be  required  so  to  do,  within 
*'  six  months  after  the  expiration  of  his  office:" 
Upon  which  statute  it  has  been  holden,  in  ease  of 
sheriffs,  that  the  months  are  lunar  months";  that  the 
day  of  the  sheriff's  quitting  his  office  is  to  be  reck- 
oned as  one " ;  and  that  the  sheriff  cannot  be  ruled  to 
return  the  writ,  after  the  expiration  of  six  months, 
though  requested  before ""'. 

The  rule  to  return  the  writ,  being  intended  to 
bring  the  sheriff  into  contempt,  must  be  personally 
served  on  the  sheriff  himself,  or  his  under-sheriff; 
and  except  in  London^  Middlesex,  and  Surrey,  ser- 
vice on  the  under-sheriff's  agent  in  town  is  not 
deemed  sufficient '' :  For  as  six  days  only  are  allow- 
ed to  return  the  writ,  it  might  otherwise  be  impos- 
sible to  obey  the  rule,  in  distant  counties. 

The  sheriff  being  ruled  to  return  the  writ,  either 
does,  or  does  not  return  it.  If  there  be  no  return, 
it  is  a  contempt ;  for  which  the  court,  on  a  proper 
aj^davii'^,  will  grant  an  attachment  ^i  and  this  is 
the  constant  mode  of  proceeding  against  the  late 
sheriff'-,  as  well  as  the  present  one;  for,  as  to  the 
former,  he  ought  in  strictness  to  have  returned  the 
writ,  before  he  was  out  of  office,  and  therefore  the 
contempt  was  actually  committed,  whilst  he  was 
a  servant  of  the  court  \  And  it  should  be  ob- 
served, 

^  Doug.  463.  X  Append.  Chap.  XII.  §  9.. 

v2  T.Pv.  1.  yR.  M.  6G.  II. 

'•■  Doug.  420.  3  T,  R,  ."5  I  -  Doug.  464. 
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served,  that  the  sheriffs  of  Chester^  Durham^  and 
Lancaster,  though  not  the  immediate  officers  of  this 
court,  are  amenable  to  it  for  contempts  ^.  The  writ 
should  regularly  be  returned  by  the  sheriff,  on  the 
day  on  which  the  rule  for  returning  it  expires;  and 
in  default  thereof,  the  plaintiff  may  move  for  an  at- 
tachment on  the  next  day  ".  And  in  order  to  ascer- 
tain the  time  of  making  the  return,  the  cmtos  hre- 
li'inm  is  required  to  indorse  on  every  writ,  on  what 
day,  and  at  what  hour,  tlie  same  was  filed  ^ 

The  sheriff's  return  to  a  capias  ad  respondendum 
is  either  that  the  defendant  is  not  found  in  his  baili- 
wick, or  that  he  has  taken  him;  and  in  the  latter  case, 
it  is  either  that  he  has  him  ready,  to  answer  the  plain- 
tiff;  or,  by  way  of  excuse,  that  he  is  sick  or  dead, 
flangiiidus,  mel  mortuus  est; J  or  that  he  has  escaped, 
or  been  rescued;  or  that  the  sheriff  has  discharged 
him,  or  delivered  him  over  to  another  custody,  by 
direction  of  the  plaintiff,  or  by  order  of  the  court  '.* 
If  the  sheriff  return  7io?i  est  iniientus,  where  he  has, 
or  might  have  taken  the  defendant,  he  is  liable  to 
an  action  for  a  false  return "" ;  and  if  he  return  cepi 
corpus  et  paratum  hahco,  where  he  has  taken  the 
defendant,   and  let  him  go  at  large,  without  bail, 

he 

a  Jackson  v.  Garhult,  M.  35  c  R.  T.  30  G.  III.  3  T.  R. 

G.III.  and  see6  T.R.  71.  787. 

•>  R.  M.  32  G.  III.  4  T.  R.  dAppencl.Chap.XII.§3,&c. 

196.  e  2  Esp.  Gas.  -'W.  Pri.  475. 

*  From  the  Addenda  to  the  London  edition.  "  Or  that  he  has  been  dis- 
charged from  the  arrest,  under  tiic  statute  43  Geo.  III.  c.  46.  §  2.  on 
depositing  in  tlie  sheriff's  hands  the  sum  indorsed  on  the  writ,  with 
10?.  in  addition  to  answer  costs,  Sec." 
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he  is  liable  to  an  action,  if  the  defendant  be  not  in 
custody,  or  bail  above  be  not  put  in  and  perfected, 
at  the  return  of  the  ^\Tit  ^.  But  where  the  sheriff  has 
taken  bail,  he  is  not  liable  to  an  action,  upon  the  re- 
turn of  cepi  corpus  et  paratum  habeo  ;  for  it  was  his 
duty  to  take  bail,  and  though  the  latter  part  of  the 
return  be  not  strictly  true,  yet  this,  which  was  the 
ancient  return,  is  not  altered  by  the  statute  23  Hen. 
VI.  c.  9.  Still  however,  he  might  have  been  amer- 
ced by  the  court,  upon  such  return,  for  not  bringing 
in  the  body,  or  putting  in  and  perfecting  bail  above  '': 
and  in  the  beginning  of  the  last  reign,  the  practice 
of  amercing  the  sheriff  appears  to  have  given  way 
to  the  proceeding  by  attachment '. 

If  the  defendant  reside  within  a  liberty^  the 
bailiff  of  which  has  the  execution  and  return  of 
writs,  it  is  usual  for  the  sheriff  to  return,  that  he 
has  made  his  mandate  to  the  bailiff  of  the  liberty, 
who  has  given  him  no  answer,  or  has  returned 
that  the  defendant  is  not  found  in  his  bailiwick, 
or  that  he  has  taken  the  defendant,  and  has  him 

ready. 

f  Gilb.  C.  P.  22,  Noy,  59.  2  Mod.  83.  17/.  3  Salk.  314, 

1  Mod.  228.  2  Mod.   178.  S.  15.  Ante,  207,  8. 

C.  ^  Same  cases;  and  R.  M.  6 

g  Cro.  Eliz.  624.  808.  852.  G.  II.  (a).    1   Wils.  262.  1  H. 

Noy,    39.    S.    C.    I    Sid.    22,  Blac.  233,  4. 

439.   1  Vent.  55,  85.  2  Saund.  i  2  H.  Blac.  434.  {a). 
60.   154.  1   Mod.  33,  ?>1.  227. 
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jfjeady'*  In  the  first  case,  the  plaintiff  is  entitled 
to  a  non  omittas^  by  the  stiitute  Westm.  2.  c.  39.  ^ : 
In  the  second,  if  the  return  be  false,  the  bailiff  is 
liable  to  an  action;  the  sheriff  not  being  answer- 
able at  common  law,  for  the  false  return  of  the 
bailiff":  In  the  last  case,  the  ancient  mode  of 
proceeding  was  by  distringas ' ;  but  it  seems  that 
the  bailiff  may  now  be  called  upon  by  rule^  to 
bring  in  the  body  "".  If  the  bailiff  make  an  insnffi- 
eient  return,  he  is  liable  to  be  amerced  for  it, 
and  not  the  sheriff,  by  the  statute  27  Hen.  VIII. 
c.  24  ". 

Upon  the  sheriff's  return  of  cepi  corpus  et  pa- 
ratum  habeo^  if  bail  above  be  not  put  in  and  per- 
fected, the  practice  is,  for  the  plaintiff  to  rule 
him  to  bring  in  the  body°.  And  where  bail 
above  is  put  in  in  due  time,  and  notice  thereof 
given  to  the  plaintiff's  attorney,  the  bail  should 
be  excepted  to,  and  notice  of  the  exception  given 
to  the  defendant's  attorney,  before  the  sheriff 
is  ruled  P;  And  the  adding  bail  afterwards,  does 
not  supersede  the  necessity  of  such  exception, 
before  an  attachment  can  issue  against  the  sheriff, 

on 

i  Offt.  Brev.  216.  Rct.Brev.  Jiid.  35,    8cc.    Append.  Chap. 

168,  9.  Append.  Chap.   XII.  XII.  §  11,  12. 

§  10.  m  2T.  R.  5. 

J  Gilb.  C.  P.  26.  1  Barnard.  "  Gilb.  C.  P.  30. 

K.B.  282.  o  Append.  Chap.  XII.  §13. 

^  Gilb.  C.  P.  30.  P  Lofft,   159.  8  T.  R,  258, 

^  Id.    31.     Bro^^'nl.     Brcv. 

Vol.  I.  2L 
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on  account  of  the  added  bail  not  having  justified 
in  time  i.  But  where  bail  above  is  not  put  in,  at  the 
time  of  calling  upon  the  sheriff,  he  must  put  in  and 
perfect  it  at  his  peril,  or  render  the  defendant,  with- 
out an  exception  ^ 

The  rule  to  bring  in  the  body  is  a  foi^r  or  a 
six  day  rule  %  and  should  be  served  in  like  man- 
ner as  the  rule  to  return  the  writ.  The  intent  of 
this  rule,  where  the  defendant  is  not  in  custody, 
is  to  compel  the  sheriff  to  put  in  and  perfect  bail 
above  * :  And  it  cannot  in  general  be  taken  out, 
till  the  day  after  the  expiration  of  the  rule  to  re- 
turn the  writ  ';  for  it  is  necessary  that  the  pro- 
ceedings against  the  sheriff  should  keep  pace  with 
the  times  allowed  for  putting  in  and  perfecting 
bail;  otherwise  this  inconvenience  might  ensue, 
that  the  sheriff  might  be  fixed  with  the  payment 
of  the  debt  and  costs,  and  upon  his  bringing  an 
action  against  the  defendant  or  his  bail,  upon 
the  bail-bond,  they  might  plead  comperuit  ad 
diem.  And  a  rule  to  bring  in  the  body,  tested  on 
the  day  of  the  return  by  the  sheriff  of  cepi  corpus^ 
tliough  issuing  afterwards  in  the  vacation,  is  irre- 
gular''.   But  where  the  writ,  in  a  country  cause, 

was 

1  8  T.  R.  258.  Wils.  262.    1  H.  Blac.  233,  4. 

r  Per   Cur.    E.  24  G.   III.  "^  5    T.    R.    479.   Stiicer   v. 

s  R.  M.  6  G.  II.  R.  T.  6  G.  Linnell,  E.    23  G.  III.  C.  P. 

HI.   3  Bur.  1921.  Imp.  K.  B.  159. 

iR.   M.    6    G.  (-11.    (cz).    1  v-2East,24L 
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was  returnable  on  the  first  of  June,  and  the  sheriff 
was  ruled  to  return  it  on  the  second^  and  on  the 
eighth  he  returned  cep'i  corpus^  upon  which  the 
plaintiff,  on  the  same  day,  served  him  with  a  rule 
to  bring  in  the  body,  and  on  the  fifteenth  obtained 
an  attachment,  the  court  held  the  proceedings  to 
be  regular;  although  it  was  objected,  that  the 
sheriff  had  all  the  eighth  to  return  the  writ,  and 
consequently  that  the  rule  to  bring  in  the  body 
should  not  have  been  served  till  the  ninth:  for 
in  this  case,  the  time  for  putting  in  bail  had  ex- 
pired, before  the  service  of  the  rule  to  bring  in 
the  body'".  After  the  expiration  of  the  rule  to 
return  the  writ,  there  should  be  no  delay  in 
ruling  the  sheriff  to  bring  in  the  body:  for  where 
the  sheriff  had  returned  cepi  corpus  to  a  bailable 
writ  in  Hilary  term,  upon  which  the  plaintiff  pro- 
ceeded no  further  till  Michaelmas  term  following, 
and  in  the  mean  time  the  bail  became  insolvent, 
and  the  defendant  absconded;  the  court  thought 
it  unreasonable  tlmt  the  sheriff  should  be  called 
upon  to  bring  in  the  body  after  such  delay,  and 
they  set  aside  an  attachment  which  had  issued 
against  him  for  not  doing  it "'. 

When  the  sheriff  is  called  upon  to  bring  in  the 
body,  he  must  either  bring  it  into  court,  or  put  in 
and  perfect  bail   above,    within  the   time  allowed 

him 

^  Parker  ^w^  Wall,  M.  26  ^^  7  T.  R.  452.  and  see  .'^ 
G.  ITT.  T^os.  &.  Pul.  151. 
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him  by  the  rule  >' :  Otherwise  it  is  a  contempt,  for 
which  the  court  will  grant  an  attachment^  on  an  affi.- 
daii'it  of  the  service  of  the  rule,  and  that  no  bail  has 
been  put  in ;  or  that  bail  has  been  put  in,  but  not 
perfected  '^.  But  the  contempt  is  not  incurred,  till 
the  day  is  past,  on  which  the  rule  to  bring  in  the 
body  expires ;  for  the  sheriff  has  the  w  hole  of  that 
day  to  bring  it  in,  and  therefore  an  attachment  can- 
not  be  moved  for  till  the  next  day  ^. 

It  was  formerly  usual  to  proceed  against  the  late 
sheriff,  for  not  bringing  in  the  body,  by  distringas  ^. 
But  now,  by  rule  of  court ',  where  any  sheriff,  be- 
fore his  going  out  of  office,  shall  arrest  any  defen- 
dant, and  a  cepi  corpus  shall  afterwards  be  returned, 
he  shall  and  may,  within  the  time  allowed  by  law, 
be  called  upon  to  bring  in  the  body,  by  a  rule  for 
that  purpose,  notwithstanding  he  may  be  out  of  of- 
fice, before  such  rule  shall  be  granted.  The  distrin- 
gas against  the  late  sheriff  was  a  judicial  writ,  issu- 
ing out  of  the  King's  Bench  office  by  bill^  or  fila- 
cer's office  by  original^  and  directed  to  his  successor; 
coiumanding  him  to  distrain  th  late  sheriff,  by  all 
his  lands,  &.c.  so  that  he  might  have  the  defendant's 

body 

y  1  Wils,    262.  R.  M.  6  G.  ^  Trye,   144,   5.  2   Lil.    P. 

II.  (a).  R.  510.    5  Bur.  2726.  Doug. 

^  Append.  Chap.  XII.  §  14.  464. 

*  Rex  V.   Sheriff  of  Essex,  *:  R.  T.  31  G.  III.    4  T.  R. 

H.  36  G.  III.    7  T.    R.  528.  379. 
8  T.R,  464. 
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body  in  court  to  answer  the  plaintiff'^.  This  writ 
must  have  been  made  returnable  on  a  day  certain 
or  general  return,  according  to  the  former  proceed- 
ings ' ;  and  must  have  lain  four  days  exchishe  in  the 
sheriff's  office;  but  it  need  not  have  been  left  there 
before  the  return,  it  being  deemed  sufficient  to 
leave  it  on  the  return-day  ^.  Upon  the  first  distrin- 
gas^ the  sheriff  to  whom  it  was  directed,  levied  is- 
sues to  the  amount  of  forty  shillings,  which  the 
plaintiff  moved  to  increase;  and  if  the  debt  were 
small,  the  court  \\  ould  order  the  whole  of  it  to  be 
levied,  with  costs,  upon  an  alias  distringas:  but 
otherwise  the  plaintiff  moved  again  to  increase  the 
issues,  and  sued  out  a  pluries  distringas,  &;c.  and 
when  issues  were  returned,  to  the  amount  of  the 
debt  and  costs,  the  plaintiff  moved  for  a  sale  of 
them,  under  the  statute  10  Geo.  III.  c.  50  ^. 

The  attachment''  is  a  criminal  process,  directed 
to  the  coroner,  when  it  issues  against  the  present  she- 
riff; or  when  against  the  late  one,  to  his  successor: 
And  it  must  be  made  returnable  at  a  general  return, 
though  the  original  process  was  at  a  day  certain  \ 

The 

^  Brbwnl.  Brev.  Jud.  Thes.  process,  is  obsolete,  in  conse- 

Brev.  and  Off.  Brev.  tit.  Bis-  quence  of  the  rule  of  T.    31 

tringas.     And    see    Append.  G.  III.  before  stated;  but  it 

Chap.  XII.  §  11,  12.  may  still  be  used  against  the 

e  Trye,  144,  5.  ia/V/^of  a  liberty,  ibrnotbring- 

^  Per    Cur.   H.  23  G.  III.  ing  in  the  body.  Jnte,257. 

g  5  Bur.  2726,  7.  The  mode  ''  Append.  Chap.  XH.  §  15. 

of  proceeding    by    dis(ringa.i  '  1  Str.  624. 
against  the/a?esherifr,on  meefip 
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The  attachment  may  be  moved  for  on  the  last  day 
of  term  *";  and  until  it  be  granted,  the  proceedings 
are  on  the  plea  side  of  the  court,  and  must  be  en- 
titled with  the  names  of  the  parties :  But  as  soon  as 
the  attachment  is  granted,  the  proceedings  are  on 
the  crown  side,  and  from  that  time  the  king  is  to  be 
named  as  the  prosecutor  ^  If  the  coroner  or  sheriff, 
being  called  upon  by  rule,  neglect  to  return  the 
attachment,  he  may  be  attached  himself;  and  the  at- 
tachment against  the  coroner  should  be  directed  to 
elisors,  named  by  the  master. 

When  the  sheriff  is  fixed  for  a  contempt,  he  is 
liable,  in  like  manner  as  his  bail  upon  the  bail-bond, 
to  the  payment  of  what  is  really  due  to  the  plaintiff, 
though  beyond  the  sum  sworn  to  and  costs,  to  the 
full  extent  of  the  penalty  of  the  bond "":  And  upon 
issuing  the  attachment,  he  usually  pays  the  amount 
of  the  debt  and  costs,  and  is  reimbursed  by  his  offi- 
cer; who  either  puts  the  bail-bond  in  suit,  if  any 
was  taken,  in  the  sheriff's  name;  or,  if  no  bail-bond 
was  taken,  brings  an  action  against  the  defendant,  in 
his  own  name,  for  money  paid  ". 

The 

*^  1  Bur.  651.  contempt,  it  would  be  compe- 

I  3  T.  R.  133.  253.  7  T.  R.  tent  for  the  court  to  moderate 

439.  528.  2  East,  182.  the  punishment,  and  not  im- 

■"  7  T.  R.  370.  8  T.  R.  28.  pose  a  fine  to  the   amount  of 

1  H.  Blac.    233.  543.   C.  P.  the  whole  debt;  though,  in  or- 

But  he  is  not  liable  beyond  the  der  to  proportion  it  to  the  ac- 

penalty  of  the  bond  :    3    East,  tual  damages,  he  thought  they 

604.     And    see    Doug.    464.  must  be  ascertained  by  a  jury, 
where  Buller  Justice   seemed         "  1  Esp.  Cas.  .^':'.  Pri,  383. 

to  consider,  that  when  the  she-  but  see  the  case  of  Rogers  v. 

•■iff  should  come  to  purge  the  Reet-es,  i  T.  R.  418. 
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The  sheriff  cannot  be  relieved  on  the  ground  of 
the  defendant's  deaths  after  the  contempt  was  incur- 
red, and  before  the  attachment  issued  °.  But  the  pro- 
ceedings against  him  may  be  superseded,  if  irregu- 
lar; or  if  regular y  may  be  set  aside,  by  the  favour 
and  indulgence  of  the  court,  in  order  to  let  in  a  trial 
of  the  merits,  for  the  benefit  of  the  sheriff,  or  of  the 
defendant  or  his  bail.  If  the  plaintiff  has  not  lost  a 
trial,  the  court  will  set  aside  the  proceedings,  upon 
putting  in  and  perfecting  bail  above,  and  payment  of 
costs  "^ :  In  such  case  however,  if  the  application  be 
made  on  behalf  of  the  defendant,  they  will  require 
an  affidavit  of  merits;  or  if  made  by  the  sheriff,  who 
cannot  be  expected  to  swear  to  merits,  an  affidavit 
is  required,  that  the  application  originated  from  him, 
and  was  not  made  in  collusion  with  the  defendant  in 
the  cause  i.  If  a  trial  has  been  lost,  the  court  will 
further  require,  that  the  attachment  shall  remain  in 
the  office,  and  stand  as  a  security  to  the  plaintiff,  for 
the  sum  recovered ' .  And  when  the  sheriff  has  been 
guilty  of  a  breach  of  duty,  in  discharging  the  defen- 
dant out  of  custody,  without  the  plaintiff's  assent, 
upon  his  own  undertaking  to  appear  and  put  in  bail, 
instead  of  taking  a  bail-bond,  the  court  will  not  as- 
sist him,  by  staying  the  proceedings  in  an  action  for 
an  escape,  or  by  setting  aside  the  attachment  \ 

o  3  T.  R.  1 33.  G;  III.  B.  R.  cited  in  4  T.  R. 

l'4T.  R.352.  352. 

q7T.  R.  239.  «  7  T.  R.  109.  239. 

''  Gravett  v.  Williams.,  T  \'> 

CHAP- 
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CHAPTER  XIII. 

Of  the  Privileges  and  Disabilities  of  At- 
TORNiEs  :  of  the  Proceedings  in  Actions  hy 
and  against  them;  and  of  the  Recovery  and 
Taxation  of  their  Costs. 

"LTAVING  in  the  preceding  chapters  shewn  the 
various  modes  of  commencing  actions  in  or- 
dinary cases,  and  of  bringing  the  defendant  into 
court,  when  at  large;  I  shall  now  proceed  to  con- 
sider whatever  is  peculiar  to  the  case  of  attornies 
and  officers,  who  are  supposed  to  be  already  in  court, 
or  of  prisoners  in  actual  custody :  and  therein  shall 
set  forth,  not  only  the  mode  of  commencing,  but 
also  the  subsequent  proceedings  in  actions  against 
them. 

An  attorney  is  supposed  to  be  always  present  in 
court:  and  on  that  account,  has  many  pri'udeges 
belonging  to  him,  in  common  with  the  other  of- 
ficers of  the  court.  Where  an  attorney  is  plaititijfy 
he  is  entitled  to  sue  in  his  own  court,  by  attachment 
of  privilege  =*;  and  may  lay  the  venue  in  Middle- 
sex ^.    Where  he  is  defendant ^  he  must  be  sued  in 

his 

^  Gilb.  C.  P.  3.  Middlesex^  vhen  it  is  laid  in 

i"  2  Salk.  668.  4  Bur.  2027.  another  county.   Id.  Per  Cur. 

3  T.  R.  573.  But  an  attorney  H.  24  Geo.  III.  2  Str.  1040. 

defendant  has  not  the  privilege  co?itra. 

of  changing  the   venue  into 
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bis  own  court  by  bill  %  even  as  acceptor  of  a  bill  of 
exchange^;  and  cannot  be  arrested  or  holden  to  spe- 
cial bail  .  It  is  also  said,  that  an  attorney  is  entitled 
to  have  his  cause  tried  at  bar  ^  And  as  an  attorney  is 
not  subject  to  ^Jie  jurisdiction  of  the  court  t)f  consci- 
ence, except  where  he  is  expressly  made  liable  there- 
to, as  in  London^ ^  Westminster^  and  the  Tower  Ham- 
lets\  he  may  in  all  other  cases  sue""  and  be  sued',  in 
his  own  court,  for  debts  under  forty  shillings.  Where 
an  attorney  is  arrested  upon  process  issuing  out  of  an 
inferior  court,  he  may  sue  out  his  writ  of  privilege  "", 
which  ought  to  be  allowed  instanter  " :  But  if  he  be 
arrested  upon  process  issuing  out  of  a  superior  court, 
his  remedy,  we  have  seen  °,  is  by  moving  to  be  dis- 
charged out  of  custody  on  common  bail,  or  by  find- 
ing special  bail,  and  pleading  his  privilege  in  abate- 
ment. 

An  attorney  is  also,  by  reason  of  the  supposed 
necessity  of  his  attendance  in  court,  exempt  from  all 
offices  that  i'Qc\u\vt  personal  service,  as  sheriff  """^  con- 
stable'\  overseer  of  the  poor"",   &:c. :   and  formerly, 

he 

c  3  Blac.  Com.  289.  3  Bur.  1583.  contra. 

^Douij.  312.  m  Append.  Chap.  XIII.  §  1 . 

e  1  Mod.  10.  n  Cas  Pr.  C.  B.  2.   2  Blac. 

f  elVIod.  123.  Rep.  1087. 

sStat.  39    &  40  Geo.  III.  °  Jnte,  172. 

c.  104.  §  10.  p  4  Bur.  2109. 

*i  24  Geo.   II.   c.   42.   §   1.  q  Doug.  538.  and  see  1  Esp, 

Doug.  381.  Cas.  M.  Pri.  359. 

i  19  Geo.  III.  c.  68.  §24.  r  2  Blac.  Rep.    1126.    8  T. 

^  DoLig.  382.  in  nods.  R.  379.   (a),  and  see  Append. 

>  2  Wils.  42.  Doug.  381.  Chap.  XIII.  ^  2 

Vol.  I.  2  M 
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he  was  not  liable  to  serve  in  the  militia^;  but  several 
acts  of  parliament  that  have  been  passed  in  the  course 
of  the  present  reign,  having  allowed  personal  service 
in  the  militia  to  be  commuted  for  a  certain  sum  of 
money,  to  be  laid  out  in  providing  a  substitute,  it 
has  been  holden  that  this  exemption  no  longer 
exists''. 

These  privileges  are  allowed,  not  so  much  for  the 
benefit  of  attornies,  as  of  their  clients";  and  are  there- 
fore confined  to  attornies  who  practise",  or  at  least 
have  practised  within  a  year;  for  it  is  a  rule,  that  such 
attornies  as  have  not  been  attending  their  employ- 
ment in  this  court  for  the  space  of  a  year,   unless 
hindered  by  sickness,  be  not  allowed  their  privilege 
of  attornies  " :    And  an  attorney,  not  having  practised 
for  sometime  previous  to  the  issuing  of  the  plaintiff's 
writ  against  him,  is  not  privileged  fi'om  being  arrest-^^ 
ed  thereon,  and  held  to  bail,  on  the  ground  of  having 
recommenced  his  practice,  and  taken  out  his  certifi- 
cate, before  he  was  actually  arrested''.    Where  the 
plaintiff  and  defendant  are  attornies  oi  different  courts. 

the 

"  Barnes,  42,  Andr.  355.  2  1667.  contra. 

Str.  1143.  -''••  Ridley  and  Carr.,  E.  1656. 

^Gerard's    Case,    2    Blac.  \'Li\.V.'R.\'^2.  Chipfiendale^s, 

Rep.  1123.  Case,  E.    19  Geo.   III.   Sand 

a  2  Wils.  44.  4  Bur.   2113.  v.  Heysham,  H.  24  Geo.  IIT 

Doug.  381.  ^  R.  M.  1654.  §  1. 

V  2  Wils.  232.  4  Bur.  2115.  y  7  T.  R.  2$. 
2  Blac.  Rep.   1086.    2  Lutw. 
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the  plaintiff  is  allowed  his  privilege  of  suing  the  de- 
fendant by  attachment  "^i  and  in  this  case  it  is  com- 
monly said,  that  there  is  no  privilege  against  privi- 
lege ;  or  in  other  words,  the  privilege  of  the  plain- 
tiff takes  away  that  of  the  defendant ;  for  the  atten- 
dance of  the  plaintiff  is  as  necessary  in  his  court,  as 
that  of  the  defendant  in  his,  and  therefore  the  cause 
is  legally  attached  in  the  court  where  the  plaintiff  is 
an  officer^.  But  where  the  plaintiff  and  defendant  are 
both  attornies  of  the  same  court,  the  defendant  is  enti- 
tled to  his  privilege,  of  being  sued  by  bill^y  and  if 
not  so  sued,  he  may  plead  his  privilege  in  abatement, 
or  the  court  on  motion  will  stay  the  proceedings,  but 
without  costs  ^ 

An  attorney  may  also  wai-ve  his  privilege,  either 
when  plaintiff,  by  suing  as  a  common  person*^;  or 
when  defendant,  by  not  claiming  it  in  due  time,  or 
in  a  proper  manner "",  And  where  an  attorney  of  the 
Common  Pleas  is  in  the  actual  custody  of  the  mar- 
shal, he  may  be  sued  in  this  court  as  a  prisoner,  by 
ihird  persons.  But  wherd  an  attorney  of  the  Com- 
mon  Pleas  puts  in  bail,  to  an  action  depending  in 

this 

z  2   Brownl.    266.     2     Str.  524. 

837.     I  Barnard.   K.  B.   182.         ^6  T.  R.  524.  8  T.  R.  395. 

228.  S.  C.    1  Blac.  Rep.   19.  Barnes,  53. 

Barnes,  44.  2  Blac.  Rep.  1325.        ti  2  Str.  837.     1    Barnard. 

^  4  Bac.  Abr.  227.  228.  S.  C.  and  see  1  Bos.  & 

i>  2  Str.  1141.    1  Blac.  Rep.  Pul.  629.  2  Bos.  &  PuL  29. 

19.  2  Blac.  Rep.  1085,  6  T-  R         "  '-  Blac.  Rep.  1088» 
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this  court,  he  does  not  thereby  lose  his  privilege ;  but 
may  plead  it  in  that  action,  or  in  any  other  brought 
against  him  by  the  hye;  for  it  would  be  absurd,  that 
he  who  founds  his  action  on  that  of  another,  should 
be  in  a  better  condition  than  the  original  plaintiff^. 
Yet  where  an  attorney,  after  having  put  in  bail, 
waives  his  privilege,  by  pleading  in  chief  in  one 
action,  it  is  construed  to  be  a  waiver  of  privilege,  in 
all  other  actions  brought  against  him  by  the  hye^  dur- 
ing the  same  term^.  It  is  likewise  settled,  that  an 
attorney  shall  not  be  allowed  his  privilege  as  against 
the  king  ^,  or  where  he  sues  or  is  sued  en  auter  droits 
as  executor  or  administrator'';  or  jointly  with  his 
wife',  or  other  person  who  is  not  privileged'';  or 
where  there  would  otherwise  be  a  failure  or  defect  of 
justice,  as  where  an  appeal  is  brought  in  this  court, 
a  real  action  in  the  Common  Pleas,  or  a  foreign 
attachment  in  the  sheriff's  court  of  London^  against 
an  attorney  of  a  different  court'. 

As 

^  27  Hen.  VI,  6.  a.  31  Hen.  Rep.  373.  Cowp.  367.  Barnes, 

VI.  10.  Carth.  377.  1  Salk.  1,  48. 

2.  1  Ld.  Raym.  135.  S.  C.  12  '•  Hob.  177.  1  Salk.  2.  1  Ld 

Mod.  102.  112.  535.    1  Str.  Raym.  533.  S.  C. 

191.  i  Bro.  Abr.  tit.  Bill^  pi.    2. 

s  I  Ld.  Raym.  27.  But  ac-  Dyer,  377.  (a). 

tions  qui  tarn  Sive  not  consider-  ^  2  Rol.  Abr.  274.  2  Salk. 

cd  as  the  king's  actions.    T.  544.   12  Mod.  163,4.  Pratt  y. 

Raym.  275.    1   Lutw.  196.    3  Salt,  U.  8  Geo.  II,  cited  in  4 

Lev.  398.  B.C.  1  Salk.  30.  2  Bac.  Abr.  223. 

Salk.  543.  3  Salk.  282.  Comb.  1 1  Saund.  67.  8  T.  R.  417. 
318.  12Mod.  74.S.C.  1  Blac. 
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As  an  attorney  is  entitled  to  many  privileges,  so 
he  is  subject  to  some  disabilities  and  restrictions. 
By  statute  1  Hen.  V.  c.  4.  "no  under-sheriff'^  she- 
"  rijff^s  clerk ^  receiver,  or  sheriff's  bailiff,  shall  be 
*'  attorney  in  the  king's  courts,  during  the  time  that 
*'  he  is  in  office."  And  by  the  statute  22  Geo.  11.  c. 
46.  ^14.  "  no  clerk  of  the  peace  or  his  deputy,  nor 
"  any  under-sheriff  or  his  deputy,  shall  act  as  a  soli- 
' '  citor,  attorney  or  agent,  or  sue  out  any  process  at 
*'  any  general  or  quarter  sessions  of  the  peace,  to  be 
"  held  for  any  place  where  he  shall  execute  his  office, 
*'  upon  pain  of  forfeiting  fifty  pounds."  By  rule  of 
Mich.  1654.  \  1.  "  no  attorney  can  be  lessee  in 
*'  ejectment;  or  bail  for  a  defendant,  in  any  action 
"  depending  in  this  court™."  By  statute  5  Geo.  II. 
C,  18.  \  2.  "  no  attorney  or  solicitor  shall  be  capable 
"  to  continue  or  be  7i  justice  of  the  peace  in  England 
*'  or  Wales,  during  such  time  as  he  shall  continue  in 
"  the  business  or  practice  of  an  attorney  or  solicitor." 
By  other  acts  of  parliament",  "  no  attorney  or  solici- 
"  tor,  or  person  practising  as  such,  can  be  a  com- 
"  missiojier  of  the  land-tax,  without  possessing  one 
*'  hundi'ed  pounds  a  year."  iVnd  it  is  usual  to  except 
attornies,  who  have  embezzled  their  clients'  money, 
out  of  the  ifisohent  debtors''  acts. 

Lastly,  by  the  statute   12  Geo.  II.  c.  13."    "no 
"  attorney  or  solicitor,   who  shall  be  a  prisoner  in 

"  any 

«»  See  also  Doug.  466.  II,  c.  3.  §  87,  &c 

"  See  the  statute  30  Geo.  "  §  9. 
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**  any  gaol  or  prison,  or  within  the  limits,  rules,  or 
**  liberties  thereof,  shall  during  his  confinement,  in 
*'  his  own  name,  or  in  the  name  of  any  other  attorney 
"  or  solicitor,  sue  out  any  writ  or  process,  or  com- 
"  mence  or  prosecute  any  action  or  suit  in  any  courts 
*'  of  law  or  equity;  and  ail  proceedings  in  such 
"  actions  or  suits  shall  be  void  and  of  none  effect: 
''  And  such  attorney  or  solicitor,  so  commencing  or 
"  prosecuting  any  action  or  suit  as  aforesaid,  shall  be 
"  struck  off  the  roll,  and  incapacitated  from  acting  as 
"  an  attorney  or  solicitor  for  the  future :  And  any  at- 
"  torney  or  solicitor,  permitting  or  empowering  any 
"  such  attorney  or  solicitor  as  aforesaid,  to  com- 
"  mence  or  prosecute  any  action  or  suit  in  his  name, 
"  shall  be  punished  in  like  manner.  Provided  never- 
'•  theless,  that  nothing  in  the  said  act  contained, 
*'  shall  extend,  or  be  construed  to  ex-tend,  to  prevent 
"  any  attorney  or  solicitor  so  confined  as  aforesaid, 
''  fi*om  canying  on  or  transacting  any  suit  or  suits, 
"  commenced  before  the  confinement  of  such  attor- 
'' ney  or  solicitor  as  aforesaid''."  This  statute  has 
been  held  to  relate  only  to  the  prosecuting^  and  not 
to  the  defending  of  suits'^ :  And  an  attorney,  when 
in  prison,  may  sue  by  attachment  of  privilege,  for  a 
debt  of  his  own"".  So  where,  after  an  action  com- 
menced by  an  attorney,  he  became  a  prisoner,   and 

then  the  bail-bond  was  assigned,  and  he  being  still  a 

prisoner. 

p§  12.  {b).  S.  C. 

T  Barnes,  263.  Willes,288.        r  7  t.  R.  6f !. 
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prisoner,  commenced  an  action  on  the  bail-bond,  this 
was  held  to  be  a  continuance  of  the  original  suit, 
commenced  before  the  attorney  became  a  prisoner'. 


Attornies,  we  have  seen,  may  sue  by  attachment 
of  privilege,  and  must  be  sued  by  bill.  The  attach- 
ment of  privilege,  at  the  suit  of  an  attorney,  is  in 
nature  of  a  latitat  \-  therefore  in  replying  it  to  a  plea 
of  the  statute  of  limitations,  the  plaintiff  must  set 
forth  the  continuances".  And  an  attachment  of  privi- 
lege is  not  a  continuance  of  a  bill  of  Middlesex,  so  as 
to  avoid  the  statute  of  limitations^. 

In  suing  it  out"^,  the  rule  is  that  "  every  attorney 
*'  shall  leave  sl  praecipe  with  the  signer  of  the  writs, 
**  containing  the  defendants'  names,  not  exceeding 
**  four  in  each  writ,  with  the  return,  and  day  of  sign- 
"  ing  such  writ,  and  the  agent's  or  attorney's  name 
"  who  sued  out  the  same:  and  that  all  such  precipes 
"  shall  be  entered  on  the  roll,  where  the  prt^cipes  of 
"  latitats  J  and  all  other  writs  issuing  out  of  this 
"court,  are  entered;  and  the  officer  that  signs  the 
*'  writs  in  this  court,  shall  not  sign  such  attach- 
"  ment,  till  a  pracipe  be  left  with  him  for  that  pur- 
pose." 

s  Barnes,  46.  S.  C  but  see  I  Wils.  167. 

t  1  Show.  367.  and  see  Ap-        v  g  T.    R.    662.    but    see 

pend.  Chap.  XIII.  §  4.  6.  8.  Willes,  259.  (a). 

u  Jlnte^    92.      Carth.     144.         ^  Append.  Chap.   XIII.   § 

1  Show.  366.     2  Salk.    420.  3.  5. 
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pose''."  But  when  an  attorney  sues  by  attachment  of 
privilege,  his  name  need  not  be  indorsed  on  the  writ; 
for  the  2  Geo.  II.  c.  23.  ^  22.  which  requires  the  name 
of  the  plaintiff's  attorney  to  be  indorsed  on  the  writ, 
only  extends  to  cases  where  the  attorney  sues  for 
another  person  -':  And  an  attorney  plaintiff  may  sue 
by  common  process,  and  indorse  his  own  name  on 
the  copy,  as  the  attorney,  and  may  afterwards  declare 
by  another  attorney  ^  If  an  attorney  sue  by  attach- 
ment of  privilege,  for  words  spoken  in  WaleSy  and 
the  venue  be  laid  there,  and  the  plaintiff  do  not 
recover  a  verdict  for  ten  pounds,  it  may  be  suggest- 
ed on  the  roll,  that  the  defendant  was  resident  in 
Wales ^  &:c.  in  order  to  entitle  the  defendant  to  enter 
a  nonsuit,  under  the  statute  13  Geo.  III.  c.  51.*: 
But  if  the  venue  had  been  laid  in  Middlesex^  it 
might  have  made  a  difference ''. 

An  attorney  was  formerly  permitted  to  hold  the 
defendant  to  special  bail,  upon  an  attachment  of  pri- 
vilege, for  fees  or  disbursements,  however  trifling  "^ 
But  now,  since  the  statutes  for  preventing  frivolous 
and  vexatious  arrests,  the  defendant  cannot  be  ar- 
rested and  holden  to  special  bail,  upon  an  attach- 
ment of  privilege,  or  any  other  process,  unless  the 
cause  of  action  amount  to  ten  pounds  or  upwards : 
Where  it  is  under  that  amount,  the  defendant  must 

be 

-  R.  H.  20  Geo.  IT.  ^  6  T.  R.  500. 

>-4T.  R.  275.  b  R,   M.    1654.     §  9.  Gilb, 

■'-  7  T.  R.  35.  K.  B.  246.    Gilb.    C.  P.    36 
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be  served  with  a  copy  of  the  process,  and  notice  to 
appear,  as  in  other  cases. 

The  time  allowed  for  declaring  upon  an  attachment 
of  privilege,  is  the  same  as  upon  a  bill  of  Middlesex 
or  latitat^  &c.  And  if  an  attorney  sue  out  an  attach- 
ment of  privilege,  and  deliver  or  file  his  declaration, 
and  give  notice  thereof,  four  days  exclusive  before 
the  end  of  the  term  wherein  the  attachment  is  return- 
able,  the  defendant  must  plead,  as  of  that  term;  the 
plaintiff  having  entered  a  rule  to  plead,  and  demand- 
ed a  plea :  but  if  he  do  not  declare  within  that  time, 
the  defendant  may  imparl  to  the  next  term;  and  if 
he  do  not  declare  before  the  essoin-day,  the  defen- 
dant will  have  an  imparlance  to  the  term  following  '^. 

The  bill  against  an  attorney  is  a  complaint  in 
writing,  describing  the  defendant  as  bei?ig  present  in 
court  ^;  and  generally  concludes  with  a  prayer  of 
reliefs  though  the  declaration  upon  the  bill  is  not 
demurrable  for  want  of  it  ^.  Formerly,  the  bill 
against  an  attorney  could  only  have  been  filed  in 
term-time,  sedente  curia ^  and  not  in  vacation  ^:  But 

now 

c  Foi'  the  beginning  of   a  «  1    Saund.      28.      202.   2 

declaration,  at  the  suit  of  an  Saund.  415.  and  see  Append, 

attorney,  see   Append.  Chap.  Chap.  XIII.  §  11,  12. 

XIII.  §  10.  f  Andr.  247. 

d  R.  M.  5    Ann.  .T.  a.  Gilb.  g2    Salk.    544.     12    Mod. 

K.  B.  346.  163.  Gilb.  K.  B.  346. 
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now  it  may  be  filed  in  vacation,  as  well  as  in  term- 
time  '';  and  where  the  cause  of  action  arises  after 
term,  there  should  be  a  special  memorandum^  stating 
the  day  of  bringing  the  bill  into  the  office  of  the  clerk 
of  the  declarations '.  If  a  bill  however,  filed  against 
an  attorney  in  vacation,  be  entitled  of  the  preceding 
term,  and  the  defendant  plead  the  statute  of  limita- 
tions, he  may  shew  when  it  was  in  fact  filed  ^  The 
bill  against  an  attorney  was  entitled  of  the  term  gene- 
rally, being  before  the  cause  of  action  accrued,  and 
the  court  on  motion  allowed  it  to  be  amended,  after 
a  writ  of  error  brought,  by  inserting  a  special  memo- 
randum of  the  day  of  filing  the  same ;  and  gave  the 
plaintiff  leave  to  carry  in  a  new  roll,  agreeable  to  the 
amended  bill ;  and  to  make  the  transcript  conforma- 
ble to  such  new  roll,  on  payment  of  costs  \  But  such 
an  amendment  cannot  be  made,  after  the  proceedings 
are  entered  on  record,  without  leave  of  the  court '". 
In  practice  it  is  usual  to  file  the  bill,  on  treble- 
penny  stamped  parchment,  with  the  clerk  of  the 
declarations  %  in  the  King's  Bench  office;  and  to 
deliver  a  copy  of  it,  on  treble-penny  stamped  paper, 

to 

h  Doug.     313.      5    T.    R.  ^  Id.  ibid. 

173.  and  see  8  T.  R.  643,  4.  "  This  officer  is   appointed 

i  5    T.     R.    325.    Append,  to  receive  and  make  an  entry 

Chap.  XIII.  §  13.  of  declarations   and  bills   filed 

k  Peake  Cas.  Ni,  Pri.  209.  in  this  court;   to   deliver  out 

'  7  T.  R.  474.  the  former,  and  to   file   and 

keep 
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to  the  defendant,  or  his  known  agent  °,  with  notice 
thereon  to  plead  in  four  days;  which  notice  has  been 
deemed  sufficient,  riiough  he  reside  more  than  twen- 
ty miles  from  London  ^ :  Or  if  the  defendant's  name 
and  place  of  abode  be  not  entered  in  the  master's 
book  kept  for  Uiat  purpose,  a  copy  of  the  bill  may  be 
stuck  up  in  the  office ;  although  his  name  and  place 
of  abode  be  entered  in  the  book  containing  a  list  of 
certificates  '.  And  if  the  bill  be  filed,  and  a  copy 
thereof  delivered,  four  days  exclusive  before  the  end 
of  the  term,  including  Sunday,  the  defendant  must 
plead  as  of  that  term ;  the  plaintiff  having  entered  a 
rule  to  plead,  and  demanded  a  plea :  but  if  the  bill 
be  not  filed,  and  copy  delivered,  within  that  time,  the 
defendant  is  entitled  to  an  imparlance  ' :  And  where 
the  defendant  was  served  with  a  copy  of  the  bill,  be- 
fore the  bill  itself  was  filed,  the  proceedings  were  set 
aside  for  irregularity  \  The  rest  of  the  proceedings, 
by  and  against  atiornies,  are  the  same  as  in  other 
cases. 


The  remedy  given  by  law   to  an  attorney,  for 
recovery  of  his  bill  of  costs,  is  an  action  oi  assutnpsit  \ 

But 

keep   the   latter;    for   which  p  5  T.  R.  369. 

he  is  entitled   to  a  fee  of  two  q  ,— - — v.  Hough  on€,l:fc, 

shillings  fier  term,  from  every  T.  42  G.  III. 

attorney.    R.  M.    15  Car.  II.  •■  R.  M.  5    Ann.  3.  a.  Gilb. 

reg.  3.  R.  E.  19  Car.  II.  K.  B.  346. 

°  Imp.  K.  B.  516.  But  such  ^  Constable  v.  Edwards^    E 

agent  is  not  boundto  accept  it.  40  G.  III. 

Per  Cur.  E,  39  G.  TIT.  r  Cro.  Car.  159,  60, 
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But,  by  the  stat.  3  Jac.  I.  c.  7.  \  1.  "  all  attomies 
*'  and  solicitors  shall  give  a  true  bill  unto  their  mas- 
*'  ters  or  clients,  or  their  assigns,  of  all  charges  con- 
"  cerning  the  suits  which  they  have  for  them,  sub- 
"  scribed  with  their  hands  and  names,  before  such 
*'  time  as  they  or  any  of  them  shall  charge  their  cli- 
"  ents,  with  any  the  same  fees  or  charges."  Upon 
this  statute  it  was  a  good  plea,  to  an  action  brought 
by  an  attorney  for  his  fees,  that  no  bill  had  been  de- 
livered to  the  defendant  " ;  or  the  statute  might  have 
been  given  in  evidence,  on  non  assumpsit '.  But  if  an 
attorney  had  delivered  his  bill  to  the  defendant,  after 
the  arrest  and  before  the  bill  filed,  it  was  well 
enough  ^^ :  and  this  statute  did  not  extend  to  attomies 
in  inferior  courts,  but  only  to  those  in  the  courts  at 
Westminster  ".  It  should  also  seem,  that  an  attorney's 
bill  could  not  have  been  taxed,  unless  an  action  was 
depending  thereon'',  nor  without  bringing  the 
amount  of  it  into  court  *. 

To  remedy  these  manifold  inconveniencies,  it 
was  enacted,  by  the  statute  2  Geo.  II.  c.  23.  \  23. 
(made  perpetual  by  the  30  Geo.  II.  c.  19.  \  75.) 

that 

^>  3    Keb.     118.     514.     T.  1  Str.    633.     Cas.    Pr.  C.  B. 

Raym.     245.     3     Salk.     19,  27.  S.  C. 

S.    C.    but    see    Carth.    57.  ^  Carth.  147.     1  Show.  96. 

I  Show.  48.  Comb.   126.  S.  C.  1  Salk.  86.  S.  C. 

^-  1    Show.     338.    Bui.    M.  y  1  Salk.  332. 

Pn.  145.  '  2  Vez.  451,  2. 

•V  1  Lil.  P,  R.  145  but  see 
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that  "  no  attorney  of  the  court  of  King's  Bench, 
"  Common  Pleas,  or  Exchequer,  &c.  nor  any  soltcl- 
"  tor  in  Chancery,  &c.  shall  commence  or  maintain 
"  any  action  or  suit,  for  the  recovery  of  any  fees, 
*'  charges,  or  disbursements,  at  law  or  in  equity, 
"  until  the  expiration  of  one  month  or  more,  after 
"  such  attorney  or  solicitor  respectively  shall  have 
"  delivered  unto  the  party  or  parties  to  be  charged 
"  therewith,  or  left  for  him,  her  or  them,  at  his,  her 
*'  or  their  dwelling-house,  or  last  place  of  abode  "*, 
"  a  bill  of  such  fees,  charges,  and  disbursements'', 
"  written  in  a  common  legible  hand,  and  in  the 
''  English  tongue,  except  law-terms  and  names  of 
"  writs,  and  in  words  at  length,  except  times  and 
"  sums;  which  bill  shall  be  subscribed  with  the 
"  proper  hand  of  such  attorney  or  solicitor  respec- 
"  tively. 

*'  And  upon  application  of  the  party  or  parties 
"  chargeable  by  such  bill,  or  of  any  other  person 
"  in  that  behalf  authorised,  unto  the  Lord  High 
"  Chancellor  or  Master  of  the  Rolls,  or  unto  any  of 
'*  the  courts  aforesaid,  or  unto  a  judge  or  baron 
*'  of  any  of  the  said  courts  respectively,  in  which 
"  the  business  contained  in  such  bill,  or  the  greatest 
"  part  thereof  in  amount  or  value,  shall  have  been 
"  transacted  "'t  and  upon  the  submission  of  the  said 

"  party 

^  Leaving  it  at  the  compt-        ^  Barnes.  243.  Id.  123. 
ing  house  is  not  Siifllkient.  2        <'  1  Salk.  89.  but  see  2  Bar- 
J^os.  8c  Pul.  343,  nard.  182.  Barnes,  122, 
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"  party  or  parties,  or  such  other  person  authca-ised 
*'  as  aforesaid,  to  pay  the  whole  sum  that  upon  tax- 
"  ation  of  the  said  bill  shall  appear  to  be  due,  to  the 
"  said  attorney  or  solicitor  respectively;  it  shall  and 
"  may  be  lawful  for  the  said  Lord  High  Chancellor, 
*'  Master  of  the  Rolls,  or  any  of  the  courts  aforesaid, 
"  or  for  any  judge  or  baron  of  any  of  the  said  coiu-ts 
*'  respective!}',  and  they  are  thereby  required,  to  refer 
"  the  said  bill,  and  the  said  attorney's  or  solicitor's 
*'  demand  thereupon,  although  no  action  or  suit 
"  shall  be  then  depending  in  such  court,  touching 
"  the  same,  to  be  taxed  and  settled  by  the  proper 
"  officer  of  such  court,  without  any  money  being 
**  brought  into  the  said  court  for  that  purpose :  and 
"  if  the  said  attorney  or  solicitor,  or  the  party  or 
*'  parties  chai'geable  by  such  bill  respectively,  hav- 
*'  ing  due  notice,  shall  refuse  or  neglect  to  attend 
"  such  taxation,  the  said  officer  may  proceed  to  tax 
"  the  said  bill  ex  parte;  pending  which  reference 
*'  and  taxation,  no  action  shall  be  commenced  or 
*'  prosecuted,  touching  the  said  demand. 

"  And  upon  the  taxation  and  settlement  of  such 
"  bill  and  demand,  the  said  party  or  parties  shall 
"  forthwith  pay  to  the  said  attorney  or  solicitor 
"  respectively,  or  to  any  person  by  him  authorised 
*'  to  receive  the  same,  that  shall  be  present  a,t  the 
"  said  taxation,  or  otherwise  unto  such  other  per- 

"  son 
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son  or  persons,  or  in  such  manner,  as  the  re- 
spective courts  aforesaid  shall  direct,  the  whole 
sum  that  shall  be  found  to  be  or  remain  due  there- 
on; which  payment  shall  be  a  full  discharge  of  the 
said  bill  and  demand:  and  in  default  thereof,  the 
said  party  or  parties  shall  be  liable  to  an  attach- 
ment or  process  of  contempt,  or  to  such  other 
proceedings,  at  the  election  of  the  said  attorney  or 
solicitor,  as  such  party  or  parties  was  or  wefe  be- 
fore liable  unto. 

"  And  if  upon  the  said  taxation  and  settlement, 
it  shall  be  found  that  such  attorney  or  solicitor 
shall  happen  to  have  been  over-paid,  then  the  said 
attorney  or  solicitor  respectively  shall  forthwith 
refund,  and  pay  unto  the  party  or  parties  entitled 
thereunto,  or  to  any  person  by  him,  her  or  them 
authorised  to  receive  the  same,  if  present  at  the 
settling  thereof,  or  otherwise  unto  Such  other  per- 
son or  persons,  or  in  such  manner,  as  the  respec- 
tive courts  aforesaid  shall  direct,  all  such  money 
as  the  said  officer  shall  certify  to  have  been  so 
overpaid;  and  in  default  thereof,  the  said  attorney 
or  solicitor  respectively  shall,  in  like  manner,  be 
liable  to  an  attachment  or  process  of  contempt,  or 
to  such  other  proceedings,  at  the  election  of  the 
said  party  or  parties,  as  he  would  have  been  sub* 
ject  unto,  if  that  act  had  not  been  made. 

"And 
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"  And  the  said  respective  courts  ai'e  thereby  au- 
"  thorised,  to  award  the  costs  of  such  taxations  to 
"  be  paid  by  the  parties,  according  to  the  event  of 
"  the  taxation  of  the  bill;  that  is  to  say,  if  the  bill 
"  taxed  be  less,  by  a  sixth  part,  than  the  bill  de- 
'*  livered,  then  the  attorney  or  solicitor  is  to  pay  the 
''  costs  of  the  taxation;  but  if  it  shall  not  be  less, 
*'  the  court,  in  their  discretion,  shall  charge  the  at- 
"  torney  or  client,  in  regard  to  the  reasonableness 
*'  or  unreasonableness  of  such  bill." 

But  by  the  12  Geo.  II.  c.  13.  §  5.  *'  it  shall  and 
*'  may  be  lawful  to  and  for  every  attorney,  clerk  in 
"  court,  and  solicitor,  to  write  his  bill  of  fees, 
"  charges,  and  disbursements,  with  such  abbre'via- 
''  tions  as  are  now  commonly  used  in  the  English 
"  language;  any  thing  in  any  former  law  to  the  con- 
"  trary  notwithstanding."  And  by  ^  6.  "  the  said 
*'  act  of  the  second  year  of  his  present  majesty,  for 
*'  the  better  regulation  of  attomies  and  solicitors,  or 
"  any  clause,  matter  or  thing  therein  contained, 
"  shall  not  extend  to  any  bill  of  fees,  charges,  and 
*'  disbursements,  due  from  any  attorney  or  solicitor, 
"  to  any  other  attorney  or  solicitor,  or  clerk  in 
"  court;  but  every  such  attorney,  solicitor,  or 
"  clerk  in  court,  may  use  such  remedies,  for  the 
"  recovery  of  his  fees,  charges,  and  disbursements, 
"  against  such  other  attorney  or  solicitor,  as  he 
"  might  have  done  before  the  making  of  the  said 
■'  act.'* 

Upon 
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Upon  the  latter  clause,  there  Js  a  case  in  JVilsori's 
Reports '\  where  a  judge  of  this  court  having  made 
an  order,  to  refer  an  agenVs  bill  to  be  taxed,  and  the 
master  not  having  obeyed  it,  the  court  was  applied  to, 
and  held  that  the  order  was  irregular;  the  master  de- 
claring, that  he  had  never  taxed  a  bill  for  agency.  But 
it  is  now  the  uniform  practice  of  both  courts  ''^  to  re- 
fer an  agent's  bill  to  be  taxed,  upon  the  defendant's 
bringing  into  court  the  sum  claimed  by  the  plaintiff. 
It  is  not  necessary  however,  that  such  a  bill  should 
be  signed  or  delivered,  before  the  commencement  of 
an  action  ^  And  where  business  has  been  done  by  an 
attorney,  for  a  client  who  afterwards  becomes  him- 
self an  attorney,  the  former  need  not  deliver  a  bill 
signed,  in  order  to  recover  his  costs  ^. 

If  the  whole  bill  be  for  convey ancing  ^,  it  cannot 
be-iaxed.  But  if  any  part  of  an  attorney's  bill  be 
for  business  done  in  court,  the  bill  must  be  delivered 
a  month  before  the  action  is  brought,  otherwise  the 
plaintiff  cannot  recover'.  And  where  an  attorney 
had  delivered  two  separate  bills,  one  of  which  was 
for  fees  and  disbursements  in  causes,  and  the  other 

for 

d  1  Wils.  266.  z  1  Esp.  Cas.  M,  Pri.  420. 

e  Doug.  199,  200.  and  the  ^  M.    12     Geo.     II.   Anon. 

cases    there    cited,  in  nods.  K.  B.  Barnes,    141,  2.  C.  B. 

Groome  v.  Symonds,  E.   35  G.  and  see  Bui.  M.  Pri.  145, 

III.  i  6  T.    R.     645.   and    see 

f  Doug.     199.      in      nods.  Peake    Cas.     M.    Pri.     102. 

Peake   Cas.   M.    Pri.    1,    2,  3  Esp.   M.  Pri.    149.  2  Bos 

1  Esp.  Cas.  JV7.  Pri.  221.  &  Pul.  343. 

Vol.  I.                         2  O 
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for  making  conveyances,  a  rule  was  made  for  taxing 
both ''.  And  so,  where  it  was  moved  that  the  master 
might  be  directed  to  tax  those  articles  in  an  attor- 
ney's bill,  which  related  to  conveyancing  and  parlia- 
mentary business,  the  rest  being  for  management  of 
causes  in  the  court  of  King's  Bench,  Lord  Mansfield 
said  there  vvas  no  doubt  but  the  master  might  tax  the 
whole ;  that  he  recollected  a  case,  where  the  fees  paid 
to  a  proctor,  for  business  done  in  the  ecclesiastical 
court,  made  pait  of  the  bill ;  and  it  was  determined, 
that  as  the  whole  bill  had  been  referred  to  the  master, 
he  might  tax  that  part  of  it  \  The  court  will  refer  an 
attorney's  bill  to  be  taxed,  though  all  the  business 
was  done  at  the  quarter- sessions "" ;  and  in  such  case, 
an  action  cannot  be  maintained  for  the  amount  of  the 
bill,  unless  it  be  signed,  and  delivered  a  month 
Ijefbre  the  bringing  of  the  action  ".  k11' 

Where  it  is  necessary  to  deliver  a  bill  of  costs, 
it  must  be  left  with  the  client,  and  not  taken  back 
again  °.  But  it  is  not  necessary  for  the  executor  or 
administrator  of  an  attorney,  to  deliver  a  bill  of 
costs,  for  business  done  by  his  testator  or  intestate, 
before  the  commencem-ent  of  an  action  p;  the  statute 

2  Geo. 

t  Say.     Rep.     233.      Say.  Cas.  ./Vz.  Prf.  137.  S.  C. 
Costs,  520.  S.  C.  »  1  H.  Blac.  290. 

1  Doug.  199. innotis.  p  1    Barnard.      K.   B.   433. 

"1  4  T.  R.  496.  but  see  Id.  Andr.  276.     Cas.   Pr.  C.  B. 

\24.  Barnes,  122.  contra.  58. 

•^  5    T.    R.    694.       1    Esp. 
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2  Geo.  II.  c.  28.  §  23.  being  confined  to  actions 
brought  by  the  attorney  himself,  and  not  extending 
to  his  personal  representatives.  And  in  tlie  court  of 
Common  Pleas,  they  will  not  suffer  such  a  bill  to  be 
taxed "" :  But  in  the  court  of  King's  Bench  it  is  other- 
wise ' ;  for  there,  the  bill  ma)-^  be  referred  to  be  taxed, 
on  the  defendant's  undertaking  to  pay  what  is  due. 
An  attorney  delivered  his  bill,  and  after  his  death  ap- 
plication  was  made  to  tax  it,  and  above  a  sixth  part 
was  taken  off;  it  was  moved  that  the  executrix  might 
pay  the  costs,  but  the  court  held  she  should  not;  for 
the  words  of  the  act,  2  Geo.  II.  c.  23.  ^  23.  impose 
them  upon  the  attorney  or  solicitor  only,  and  the  ex- 
ecutrix is  not  to  blame,  if  she  stand  upon  his  bill,  or 
make  out  one  from  his  books  ^ 

Before  an  attorney's  bill  has  been  settled  and 
paid,  it  may  be  taxed,  as  a  matter  of  course,  at 
any  distance  of  time  ^  But  after  it  has  been  settled 
and  paid,  and  the  payment  has  been  long  ac- 
quiesced under,  the  court  will  not  refer  it  to  be 
taxed  as  a  matter  of  course ''.  So,  where  a  bond 
had  been  given  for  the  debt  five  years  before, 
and  the  vouchers  had  been  delivered  up,  the  court 
would  not  refer  the  bill  to  be  taxed;  saying,  an 

attorney 

1  Barnes,  119,  122.  r527. 

'•  1  Salk.  89.     2    SU-.  1056.  '  Per   Cur.  T.  34  Geo.  TIL 

Say.  Costs,  324,  5.  >»  Say.  Costs,  323.     Doug, 

s  2  Str.  1056.     Sav.    Costs,  199. 


284  OF    TAXING    AN 

attorney  at  this  rate  could  never  be  safe  ^'.  And  it  is 
a  general  rule,  that  an  attorney's  bill  cannot  be  taxed, 
at  the  trial  of  an  action  brought  upon  it,  nor  after  ver- 
dict'' ;  for  if  the  business  was  really  done,  (which 
must  be  proved  at  the  trial,)  the  delay  of  the  defen- 
dant, for  more  than  a  month,  in  objecting  to  the 
quantum^  is  an  admission  that  he  thinks  it  to  be  rea- 
sonable. But  though  an  attorney's  bill  has  been  set- 
tled and  paid,  yet  the  court,  under  special  circum- 
stances^ will  refer  it  to  be  taxed;  for  the  client  may  by 
affidavit  shew  that  the  business  charged  was  never 
performed,  or  that  the  charges  are  fraudulent :  And 
where  that  is  the  case,  neither  payment,  nor  a  release, 
nor  a  judgment  for  the  money  due,  will  preclude  the 
court  from  having  the  bill  taxed  ''.  It  may  also  be 
taxed,  though  there  was  a  special  agreement,  between 
the  attorney  and  his  client,  that  the  former  should  be 
paid  for  his  time,  at  a  certain  rate  by  the  day,  besides 
his  expences  ^;  or  though  he  has  obtained  a  warrant 
of  attorney  from  his  client,  for  confessing  judgment 
for  the  money  due  upon  his  bill,  and  has  entered  up 
judgment  thereupon  '. 

The  statute  2  Geo.  II.  c.  23.  ^  23.  only  requires 
the  delivery  of  a  bill,  for  the  bringing  of  an  action; 

and 

'•'  Cas.  Pr.  C.  B.    109.    Pr.  ^  Say.    Costs,   323.   Doug. 

Reg.  37.  S.  C-  but  see  1  Bar-  199.     S.   P.  and  see  2  Atk. 

nard.  144,  5.  295. 

^^  Doug.  199.  K.  B.Barnes,  y  Say.  Costs,   321.    2  Bar- 

124.  C.  B.  and  see  2  Bos.  &  nard.  K.  B.  164.  contra. 

Pul.  237.  ■'■  Say.  Costs,  322. 
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and  therefore  though  an  attorney  cannot  bring  an  ac- 
tion on  his  bill,  till  it  has  been  delivered  a  month,  that 
circumstance  is  not  necessary  to  enable  him  to  set  it 
off.  But  he  must  not  produce  it  at  the  trial  by  sur- 
prise :  It  is  sufficient  in  such  case,  to  deliver  the  bill 
time  enough,  for  the  plaintiff  to  have  it  taxed  before 
the  trial  '.  The  deliver}^  of  a  former  bill  is  conclusive 
evidence  against  an  increase  of  charge  in  a  subse- 
quent bill,  on  any  of  the  items  contained  in  it,  and 
strong  presumptive  evidence  against  an}^  additional 
items;  but  if  there  w^ere  any  real  errors  or  omissions 
in  the  former  bill,  they  may  be  rectified  ''. 

If  an  attorney  refuse  to  deliver  a  bill  to  his  cli- 
ent, the  latter  may  compel  him,  by  taking  out  a 
summons  before  a  judge ;  and  if  the  attorney,  on 
being  served  therewith,  do  not  attend,  an  order 
will  be  made  for  delivering  it  within  a  reasonable 
time.  If  he  still  neglect  to  deliver  it,  the  order 
should  be  made  a  rule  of  court;  and  on  serving 
the  same,  and  making  affidavit  thereof,  the  court  on 
motion  will  grant  an  attachment.  The  bill  being 
delivered,  the  client  may  apply  for  a  judge's  sum- 
mons, to  shew  cause  why  it  should  not  be  referred 
to  the  proper  officer  to  be  taxed;  upon  which  an 
order  Avill  be  made,  the  client  undertaking  to  pay 
what  shall  appear  to  be  due  upon  such  taxation. 
If  the   attornev   do   not  attend,   an  order  will  be 

made 

^  Doug.     199.  m    nods.    1         I'  1  Bos.  &  Pul.  49. 
E^ii.Cas.  JVi.  Prj.  499.  S.  P 
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made  of  course  '.  But  in  the  Common  Pleas,  the 
client  cannot  have  a  summons  for  delivery  of  the  bill, 
and  taxing  it,  together ''.  It  was  formerly  necessary, 
in  this  court,  to  have  three  appointments,  in  case  the 
attorney  did  not  attend,  before  the  master  could  pro- 
ceed ex  parte:  But  by  a  late  rule%  "  on  every  ap- 
''  pointment  to  be  made  by  the  master,  the  party  on 
'•'  whom  the  same  is  served,  shall  attend  such  ap- 
"  pointment,  without  waiting  for  a  second;  or  in  de- 
''  feult  thereof,  the  master  shall  proceed  ex  parte ^  on 
''  the  first  appointment." 

If  a  sixth  part  of  the  bill  be  taken  oft',  the  attorney 
is  to  pay  the  costs  of  taxation;  but  if  less,  the  costs 
are  in  the  discretion  of  the  court  ^  In  the  exercise  of 
this  discretion  however,  the  courts  are  governed  by 
the  statute  :  And  accordingly,  the  costs  of  taxation 
have  been  always  reciprocally  given  to  the  client  or 
attorney,  as  a  sixth  part  has,  or  has  not  been  taken 
off  ^.  Where  an  attorney  has  regulai'ly  delivered  a 
bill  signed,  he  may  give  a  copy  of  it  in  evidence, 
without  proof  of  notice  to  produce  the  original  **. 

To 

cThe    court    of    common  ^  games,  126.  C.  B. 

pleas   will  not  stay  proceed-  ^  h.  32   Geo.  III.  4  T.  R 

ings  in  an  action  on  an  attor-  580. 

ney's  bill,  brought  subsequent  *"  See  the  statute, 

to   the  order   of  the  judge  of  s  Barnes,    118.    147,  8.  but 

another  court  for  its  taxation,  see  2  H.  Blac.  357. 

but  previous  to  its  being  tax-  ^  2     Bos.   8c    Pul.    237.     3 

cd.   1  Bos.  8c  Pul.  365.  Esp.  Cas.  Xi.  Pn.  167.  S.  C 
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To  assist  the  attorney,  in  recovering  his  costs,  he 
has  a  lien  for  the  amount  of  his  bill,  upon  the  deeds, 
papers  and  writings  in  his  hands,  belonging  to  his 
"client  ';  and  until  that  be  paid,  the  court  will  not 
order  them  to  be  delivered  up '".  Nor  can  an  at- 
torney be  changed  by  his  client,  ^vithout  leave  of 
the  court,  or  order  of  a  judge,  on  payment  of  his 
bill,  to  be  taxed  by  the  proper  officer  ^  An  at- 
torney has  also  a  lien  on  the  money  recovered  bj'- 
his  client,  for  his  bill  of  costs  ™.  If  the  money 
come  to  his  hands,  he  may  retain  it,  to  the  amount 
of  his  bill;  he  may  stop  it  in  transitu,  if  he  can  lay 
hold  of  it :  If  he  apply  to  the  court,  they  will  pre- 
vent its  being  paid  over,  till  his  demand  is  satis- 
fied". And  Lord  Mansfield  declai-ed  he  was  in- 
clined to  go  still  further,  and  to  hold,  that  if  the 
attorney  give  notice  to  the  defendant,  not  to  pay 
the  money  recovered  by  his  client,  till  his  bill  be 
satisfied,  a  payment  by  the  defendant,  after  such 
notice,  ^\'Ould  be  in  his  own  wrong,  and  like  pay- 
ing a  debt  which  has   been  assigned,  after  notice  °. 

Accordingly 

i  4  T.   R.  124.  Doug.    104,  2    V'ez.    25.      2     Str.    1126, 

5.  but  see  Id.  194.  n.  3  Bur.  1313.  as  to  the  lien  of 

^  1  Lil.  P.    R.    142.    3    T.  officers  of  the  court,  and  their 

R.  275.  remedy    for  the    recovery   of 

1  1  Lil.   P.  R.  141.  Doug,  costs. 

217.  'I  Doug.    104.    1    H.   Blac. 

">  3  Atk.  720.  4  T.  R.  124.  122. 

and    see    2    P.   Wms.   460.  -)  Douo:.  5o«, 
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Accordingly  it  has  been  holden,  that  if  the  de- 
fendant's attorney  pay  to  the  plaintiff  the  debt  and 
costs  recovered,  after  notice  from  the  plaintiff's 
attorney  not  to  do  so,  till  his  bill  has  been  first  sa- 
tisfied, the  former  is  liable  to  pay  over  again  to  the 
latter,  the  amount  of  his  lien  on  such  debt  and 
costs  of  the  suit ''.  An  attorney  has  also  a  lien  upon 
a  sum  awarded  in  favour  of  his  client,  as  well  as  if 
recovered  by  judgment:  and  if  after  notice  to  the 
defendant,  the  latter  pay  it  over  to  the  plaintiff, 
the  plaintiff's  attorney  may  compel  a  re-pajment 
of  it  to  himself;  and  he  will  not  be  prejudiced  by  a 
collusive  release  from  the  plaintiff  to  the  defendant  \ 
So  where  the  defendant  applies  to  set  off  the  debt 
and  costs  in  one  action,  against  those  in  another,  the 
court  will  not  suffer  it  to  be  done,  until  the  attor- 
ney's bill  be  first  discharged  '.  But  the  court  will 
not  go  beyond  these  limits :  And  therefore  where 
the  defendant,  not  having  had  any  notice  to  the  con- 
trary, compromised  the  debt  and  costs  with  the 
plaintiff,  before  his  attorney  had  been  paid,  the 
court  would  not  oblige  the  defendant  to  pay  him  \ 
So  where  the  plaintiff,  having  charged  the 
defendant  in  execution,  died,   and  the   defendant's 

Avife 

p  6  T.  R.  361.  254.    S.   C.    contra,    and    see 

1.  1  East,  464.  1   H.    Blac.    23.   217.     2    H. 

'•4  T.  R.  123,  4.^    6  T.  R.  Blac.   440.    587.     2     Bos.    & 

456.     8    T.    R.    70.    but    see  Pul.  28. 

3  Blac.  Rec.  826.  Say.  Costs,  «  Doug.  238. 
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wife  took  out  administration  to  the  plaintiff,  the 
court  ordered  the  defendant  to  be  discharged  out  of 
custody ;  saying,  that  the  plaintiff's  attorney  had  no 
lien  on  the  judgment  for  his  costs  ^ 

f  8  T.  R.  407. 
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CHAPTER  XIV. 

Of  theVtihi.  against  Prisoners,  zVz  the  actual  or 
supposed  Custody  of  the  Marshal;  and  how  far 
it  is  considered  as  the  Commencement  of  the 
Suit. 

"HEN  a  defendant  is  committed  to  the  cus- 
tody of  the  marshal  *,  or  has  put  in  bail  upon 
a  cepi  corpus  ",  or  habeas  corpus ",  the  plaintiff,  or  any 
other  person,  may  exhibit  a  bill,  and  declare  against 
him,  as  a  prisoner  of  the  court,  in  whatever  action, 
and  charge  him  with  whatever  injury  he  thinks 
proper  '^ 

Where  the  defendant  is  in  actual  custody,  he  has 
the  privilege  of  the  court,  and  cannot  be  compelled  to 
answer  elsewhere ;  therefore  if  he  were  not  to  answer 
here,  none  could  have  remedy  against  him  ^.  And 
even  where  he  is  not  in  actual  custody,  yet  still,  when 
he  appears  and  puts  in  bail,  he  is  supposed  to  be  in 
custody  of  the  marshal,   and   may   be   proceeded 

against 

a  7  Hen.  VI.  42.     27  Hen.  c  Cro.    Jac.    620.      1   Salk. 

VI.  6.    a.  2   Inst.  23.  4  Inst.  352. 

72.  2Bulst.  207,  8.  d  R.  E.    15    G.  II.    Cowp. 

b  31  Hen.  VI.  10.  32  Hen.  455. 

VI.  4.     21    Hen.    VII.    33.  ^  2  Bulst.    123.  Carth.  378. 

Hob.  264,  5.     Cro.  Jac.  450.  1   Salk.   1,  2.   S.  C.     2  Bur. 

Godb.  339.     Cro.   Car.    330.  1051.     1  T.  R.  592. 
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against  accordingly.  But  an  appearance  alone,  with- 
out bail,  is  not  sufficient  ^ ;  it  being  clearly  settled, 
that  where  the  defendant  is  not  in  actual  custody,  no 
action  can  be  legally  commenced  against  him  as  a 
prisoner,  until  he  has  filed  bail  ^.  It  is  the  entry  of 
bail  in  such  case  which  gives  this  court  jurisdiction '' : 
and  therefore  where  no  bail  is  entered  for  the  defen- 
dant \  or  where  bail  is  entered  for  him  by  a  wrong 
name  %  or  there  are  several  defendants,  and  no  hiO.  is 
entered  for  one  of  them ',  the  proceedings  are  void,  and 
coram  nonjudice,  But!it  is  said,  that  by  the  practice  of 
this  court,  though  the  defendant's  bail  be  not  taken 
and  entered  till  the  last  day  of  term,  and  the  bill  be 
put  in  before,  any  time  that  term,  it  is  well  enough; 
yet  fi-om  the  time  of  the  bail,  the  defendant  is  answer- 
able as  in  custody  of  the  marshal,  and  not  before,  in 
strictness  of  law  "\ 

The  bill  against  a  prisoner  is  a  complaint  in  writ- 
ing, and,  except  where  the  action  is  brought  for  a 
trespass  committed  in  Middlesex  '\  or  other  county 
where  the  court  sits,  should  allege  the  defendant  to 
be  in  custody  of  the  marshal.  Where  the  defendant 

is 

f  7    Hen.    VI.     41.     Cro.  694.     Cvo.  Jac.  620. 

Eliz.  605.  k  Cro.  Eliz.  223. 

gl   Sid.  373.    2  Keb.  368.  i  Poph.  145. 

S.   C.     1  Vent.  135.     2  Lev.  "'  Hob.      70.      Cro.      Jac. 

13,  2  Keb.  790.  S.  C.  381..     Jenk.  295.  S.  C. 

h  1  Vent.  135.  "  Dyer,  118.  (a). 

'   Cro.   Eliz.    605.     Moor, 
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is  in  actual  custody,  the  bill  should  be  filed,  on 
treble-penny  stamped  parchment,  with  the  clerk  of 
the  declarations,  in  the  King's  Bench  office,  before  a 
copy  of  it  is  delivered  to  the  defendant,  or  left  for 
him  with  the  gaoler  or  turnkey  °.  But  a  declaration 
against  a  defendant  at  large  upon  bail  is  good, 
although  a  bill  has  not  been  filed ;  because,  if  the 
bringing  of  a  writ  of  error,  or  any  other  reason,  make 
the  filing  of  a  bill  necessary,  it  may  be  filed  at  any 
time  p. 

Where  the  defendant  is  in  6ie  actual  or  supposed 
custody  of  the  marshal,  upon  a  bill  of  Middlesex  or 
latitat,  &:c.  the  bill  exhibited  against  him  as  a  pri- 
soner of  the  court,  is  considered  as  the  commence- 
ment of  the  suit,  and  the  bill  oi  Middlesex  or  latitat y 
&c.  merely  as  process  to  bring  him  into  court ''. 
Such  process  therefore  may  be  sued  out,  though  the 
defendant  camiot  be  arrested  upon  it,  before  the  cause 
of  action  '^;  and  the  plaintiff  is  allowed  to  give  in 
evidence  a  cause  of  action  arising  after  it  is  sued  out, 
and  before  the  exhibiting  of  the  bill,  as  well  in  the  case 
of  bailableas  serviceable UTits'\  It  has  been  frequently 
ruled  however,  that  for  certain  purposes,  a  bill  of 

Mid- 

o    R.     E.     5     W.     &     M.  1244. 

Reg.   3.    §   1.    (b).      8    Mod.  ■•  Cro.  Eliz.  271.  Cro.  Jac. 

226,  7.  561.     1    Vent.   28.     8   Mod- 

pSay.  Rep.  49.  343.     1    Wils.   142.     2  Bur. 
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Middlesex  or  latitat ^  out  of  this  court,  may  be  taken 
to  be  in  nature  of  an  original  writ,  in  the  Common 
Pleas  * ;  and  a  latitat^  even  without  a  bill  of  Middle- 
sex, if  properly  issued,  and  continued  on  the  roll, 
has  been  holden  to  be  a  good  commencement  of  the 
suit,  to  avoid  a  plea  of  the  statute  of  limitations  ",  or 
a  tender  made  after  suing  it  out "",  It  was  indeed  said 
by  Holt^  Ch.  J.  that  "  there  is  a  difference  between 
"  a  civil  action,  and  an  action  given  by  a  statute  ;  for 
"  in  the  first  case,  the  suing  out  a  latitat  within  the 
"  time,  and  continuing  it  afterwards,  will  be  suffi- 
*'  cient ;  but  in  the  other  case,  if  the  party  proceed 
"  by  bill,  he  ought  to  file  his  bill  within  time,  that  it 
"  may  appear  to  be  upon  the  record  itself''  :"    But 
upon  a  writ  of  error,  all  the  judges  in  the  exchequer- 
chamber  held,  that  a  latitat  is  a  kind  of  original  in 
the  King's  Bench  ".    And  accordingly,  in  two  sub- 
sequent  cases  • ,  it  was  holden  to  be  a  good  com- 
mencement of  the  suit  in  a  penal  action.     Hence 
it  appears,  that  a  latitat  may  be  considered,  either 
as  the  commencement   of  the  action,  or  only  as 
process  to  bring  the  defendant  into  court,  at  the 

election 

t  Sty.  Rep.  156,  Garth.  233.        ^  2  Ld.  Raym.  883.  Cowp. 

2  Ld.  Raym.   883.  1   Wils.     456. 
147.  7  Cowp.  456.  y  Bridges  v.  Knafiton,    and 

"  Ayite^  24.  ffardiman  v.    JV/iitaker,   cited 
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election  of  the  plaintiffs :  Though  if  it  be  stated  as  the 
commencement  of  the  action,  to  avoid  a  tender,  the 
defendant  may  deny  that  the  plaintiff  had  any  cause  of 
action  at  the  time  of  suing  it  out  ^;  or  if  it  be  repHed 
to  a  plea  of  the  statute  of  limitations,  the  defendant, 
in  order  to  maintain  his  plea,  may  aver  the  real  time 
of  suing  it  out,  in  opposition  to  the  teste  ^.  The  com- 
mencement of  the  action  can  only  be  proved  by  the 
production  of  the  writ  itself,  or  an  office-copy  of 
it :  but  the  declaration  may  be  given  in  evidence,  to 
establish  the  fact  of  an  existing  suit  at  the  time  of  its 
being  delivered."  4  Esp.  Cas.  Ni.  Pri.  100. 

Where  the  proceedings  are  entered  with  a  general 
memorandum.,  which  relates  to  the  first  day  of  term, 
and  the  cause  of  action  appears  in  evidence  to  have 
arisen  after  the  first  day  of  term,  but  before  the  suing 
out  of  the  writ,  the  plaintiff  may  produce  the  writ,  in 
order  to  shew  that  it  was  really  sued  out,  subsequent 
to  the  cause  of  action  \  And  where,  in  a  similar 
case,  the  fact  complained  of  was  admitted  by  the  de- 
fendant's plea  of  S071  assault  demesne,  the  court  held 
it  to  be  well  enough ;  for  the  plaintiff  need  not  give 
any  evidence  on  this  plea,  unless  to  aggravate  dama- 
ges :  and  the  court  will  not  nonsuit  him,  because  it 
is  amendable  by  a  new  bill ''.  In  like  manner,  where 
the  defendant  pleads /j/<7«<?  administramt^,  or  a  tender'', 
he  has  a  right  to  set  up  the  fact  against  the  fictitious 
relation,  in  order  to  support  his  plea. 

After 
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S.  C. 

^  1  Wils.  14!. 

■-  1  Sid.  432. 

><  2  Bur.  950. 

f  Cowp.  456.  but  see  4  Esu 

1  Blar.  Rep.  ."12.    .3  Bur. 

Cas.  Xi.  Pri.  7'3. 
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After  verdict,  a  general  memorandum^  by  which  the 
cause  of  action  appears  to  have  arisen  after  the  action 
brought,  has  been  alloi^ed  to  be  rectified  by  an  exa- 
mination of  the  real  time  of  filing  die  bill  ^,  or  of  the 
bail^,  to  which  the  bill  relates;  but  the  better  and 
miore  usual  way  is  to  file  a  new  bill,  and  amend  by 
it '.  In  a  late  case '',  the  court  gave  the  plaintiff  leave 
to  amend  the  bill  filed,  by  inserting  a  special  memo- 
randum of  the  day  of  filing  the  same,  and  to  carry  in 
a  new  roll  agreeable  to  the  amended  bill,  and  to  make 
the  transcript  conformable  to  the  new  roll,  even  after 
a  writ  of  error  brought,  on  payment  of  costs. 

si  Sid.  373.   2  Keb.  368.  S.  C.  butseeCarth.  113. 

S.  C.   iVent.    135.  2Lev.l3.  U   Str.  583.     2  Str.   1151. 

2  Keb.  790.    S.   C.     and  see  1162.      1  Wils.    104.  but  see 

Carth.    114.      1    Show.    147.  6  T.  R.   129. 

S.  C.  k  7  T.  R.  474.  1  East,  135. 

h  1  Sid.  432.    2  Lev.   176.  S.  C.  cited. 
T.    Jon.    87.^  3    Keb.    693. 
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CHAPTER  XV. 

^Prisoners  in  the  actual  Cv^toby  oftkeMA^- 
shal;  and  t/ieir  Removal  thitJier  ^j>  Habeas 
Corpus:  and  of  the  Proceedings  in  Ac- 
tions against  Prisoners,  in  the  actualCvsTO- 
HY  of  the  Marshal  or  Sheriff,  &c.  previous 
to  the  Plea. 

PRISONERS  in  the  actual  custody  of  the  mar- 
shal arc:  detained  there  on  a  ciijil  or  criminal  ac- 
count ;  and  on  a  civil  account,  they  are  committed  to 
his  custody,  on  the  return  of  cepi  corpus  et  paratum 
haheo^  on  a  render  in  discharge  of  bail,  or  on  the  re- 
turn  to  a  habeas  corpus ". 

The  writ  of  habeas  corpus,  in  ciml  cases,  is  a 
judicial  writ,  issuing  out  of  the  King's  Bench  of- 
fice \  commanding  the  sheriff,  or  odier  officer  to 
whom  it  is  directed,  to  have  the  body  of  the  de- 
fendant, together  with  the  day  and  cause  of  tak- 
ing and  detaining  him,  before  the  court  or  a 
judge,  on  a  day  certain  in  term-time  or  immediate^ 
to  ans%ver  or  satisfy  the  plaintiff,  or  generally,  to 
do  and  receive  what  the  court  or  judge  shall  consider 

of 

=»  For  the  rules  and  orders  by  the  prisoners,  see  R.  M 

made  for  the   better  govern-  3  G.  IL  3  R.  Bee.  17,  1730 

ment  of    the   King'^s   Bench  4  G.  II. 

prison,  and  the  fees  payable  ^  2  Bur.  T77, 


OF   THE  REMOVAL,   hc.  297 

of  him.  Hence  it  is  called,  according  to  the  subject- 
matter,  a  writ  of  habeas  corpus  ad  respondendum^  ad 
satisfaciendum^  or  ad  faciendum  et  recipiendum'^:, 
though  the  latter  is  more  commonly  called  a  habeas 
corpus  cum  causa :  And  it  is  grantable  of  common 
right,  at  all  times,  whether  in  term  or  \^acation,  with- 
out any  motion  in  court  '^ 

Tlie  writ  of  habeas  corpus  cum  causa  °  lies  for  the 
defendant  to  remove  himself,  or  for  the  plaintiff 
to  remove  him,  from  the  custody  of  the  sheriff 
or  other  officer  by  whom  he  was  arrested,  into  the 
custody  of  the  marshal.  At  common  law,  when 
a  defendant  was  arrested,  and  detained  or  charged 
in  custodv  of  the  sheriff  or  other  officer,  for  want 
of  bail,  upon  mesne  process,  if  the  plaintiff  did 
not,  within  two  terms,  cause  him  to  be  brought 
up,  by  writ  of  habeas  corpus  cum  causa.,  and  com- 
mitted, so  that  he  might  declare  against  him  in 
the  custody  of  the  marshal,  the  defendant  was 
entitled  to  his  discharge,  on  common  bail  or  ap- 
pearance K  This  mode  of  proceeding  was  altered 
by  the  statute  4  &  5  W.  and  M.  c.  21.  which 
enables  the  plaintiff  to  declare  against  the  defen- 
dant in  custody  of  the  sheriff,  or  other  officer  who 
aiTCsted   him  *•'.   He   is  still    at    liberty,    however, 

to 

c  Off.  Brev.  1 10.  112.  Thes.  5   W.  8c  M.  Reg.  3.  §  1.  (a). 

Brev.  131.  1  Wils.  120.    2  Bur.  105  1.    1 

d  1  Lev.  1.  2  Mod.  306.  T.  R.  192. 

«  Append.  Chap.  XV.  §  2.  e  Post.  309. 
»  R.  M.    1654,.  §   11.  R.  E. 

Vol  T.  2  Q 
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to  remove  the  defendant,  by  writ  of  habeas  corpus 
cum  causa,  from  the  custody  of  the  sheriff  or  other 
officer,  into  the  custody  of  the  marshal,  at  any  time 
before  or  after  judgment ''. 

This  writ  also  lies  for  the  bail  of  the  defendant  to 
bring  him  up,  and  surrender  him  in  their  discharge ; 
and  that,  \^'hether  the  defendant  be  in  custody  in  a 
ciml  suit,  or  on  a  criminal  account '.  And  under  it, 
the  court  will  either  remand  the  defendant  to  his 
former  custody,  or  commit  him  to  the  custody  of 
the  marshal.  Where  tlie  defendant  is  in  custody  on 
a  criminal  account,  the  court  will  remand  him  to  his 
former  custody^.*  And  where  an  impressed  man, 
not  being  liable  to  be  taken  out  of  the  king's  ser- 
vice by  any  process,  other  than  for  some  criminal 
matter,  was  brought  up  by  the  keeper  of  the  Sa- 
voy, to  be  surrendered  in  discharge  of  his  bail,  the 
court  first  committed  him  to  the  custody  of  the  mar- 
shal, and  then  ordered  him  to  be  delivered  instanter 
to  the  keeper  of  the  Savoy;  which  was  done,  and 
an  exoneretur  entered  on  the  bail-piece ''.  In  ge- 
neral, however,  the  court  will  commit  the  defen- 
dant, as  their  prisoner,  to  the  custody  of  the  mar- 
shal;  and  he  may  be  so  committed,  though  he 
were  previously  charged  in  another  custody,  upon 

an 

'>  1  Salk.  354.  2  Sir.  1262.        J  2  Str.  1217.butsee  4  Bur 
Say.  Rep.  154.  3  Bur.  1875.       2034. 

i  7T.R.226.  k  1  Bur.  339. 

*  From  the  Addenda  to  the  London  edition.  "  In  such  case,  he 
must  be  brought  up  by  a  habeas  corpus,  issued  on  the  crown-side  of 
the  court;  on  which  side  also  must  be  taken  out  the  subsequent  rule 
for  his  surrender  in  the  action,  his  commitment,  pro  formd  io  Xh& 
marshal,  and  his  rc-commitment  to  his  former  custody,  charged  with 
■ihe  several  matters  against  him"  3  East,  232. 
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iui  extent  or  information^  or  for  a  contempt  in  not 
paying  the  king's  debt;  so  as  the  civil  action  appears 
to  have  been  commenced  before  the  other  proceed- 
ings, and  the  court  are  satisfied  that  it  is  for  a  just 
debt,  and  the  apphcation  really  made  by  the  bail : 
For  by  the  25  Edw.  III.  c.  19.  "  the  king's  debtors 
*'  shall  not  be  protected  from  the  proceedings  of 
"  their  other  creditors  against  them'."  The  attorney 
general,  however,  may  have  a  habeas  corpus  to  re- 
mand the  defendant ". 

The  writ  of  habeas  corpus  cum  causa  should  be 
directed  to  the  sheriff,  or  other  officer  in  whose  cus- 
tody the  defendant  is  detained;  and  there  is  an  old 
rule  ",  directing  it  to  be  made  returnable  in  court, 
at  a  day  certain  in  term,  unless  directed  to  the  she- 
riffs of  London  or  Middlesex,  or  unless  it  be  to  de- 
liver over  the  defendant  in  discharge  of  his  bail.  But 
this  rule  having  fallen  into  disuse,  the  writ  is  now 
made  returnable  before  the  chief  justice  at  his  cham- 
bers, immediate;  and  under  it  the  defendant  should 
be  brought  in  custody,  according  to  the  writ,  in  due 
and  convenient  time  °,  without  being  permitted  to 
wander  abroad,  under  pretence  of  such  writ  p. 

When  the  defendant,  being  charged  with  pro- 
cess 

1  1  Salk.  353.   1  SU'.  641.  1  °  3  Bur.  1875,  6. 

Wils.  248.  1  Bur.  339.  p  R.  M.  1654.  §  7.  and  sec 

^  1  Wils.  248.  R.  M.  28  Cav.  II. 

aR.  M.  1654.  §7, 
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cess  issuing  out  of  this  court,  is  removed  before  de- 
claration, from  the  custody  of  the  sheriff  or  marshal, 
to  the  Fleet  prison,  tlie  plaintiff  cannot  proceed  fur- 
ther here ;  but  must  either  declare  against  him  in  the 
Common  Pleas ^  or  remove  him  into  the  custody  of 
the  marshal,  by  writ  of  habeas  corpus  ad  responden- 
dum 1,  in  order  to  charge  him  with  a  declaration  ^. 
This  writ  also  lies  for  a  third  person,  to  remove  a 
defendant  from  the  Fleets  or  prison  of  an  inferior 
court,  in  order  to  charge  him  '\\  idi  a  declaration  in 
this  court  ^  But  then,  there  must  be  something  to 
charge  him  with,  either  in  the  body  of  the  habeas 
corpus  or  return,  or  ready  in  court  upon  bringing 
him  up '.  The  ^vrit  of  habeas  corpus  ad  responden- 
dum should  be  directed  to  the  ikmrden  of  the  Fleet, 
or  keeper  of  an  inferior  prison,  returnable  at  a  day 
certain  in  court;  and  will  be  as  good  cause  of  detain- 
er, as  a  ^vrit  of  capias  ad  respondendum "".  But  this 
writ  does  not  lie  for  the  plaintiff  in  an  inferior  court, 
to  remove  the  body  of  the  defendant  into  this  court 
to  ans\A'er  to  a  new  action  here,  for  the  same  debt '. 

When 

q  Append.  Chap.  XV.  §  5, 4.  R.  4.  Sty.  P.  R.  350.  1  Mod, 

>  5  T.  R.  3C.   Barnes,  384,  235.    2    Mod.   198.    S.  C.     I 

5.  402.  and  see   1  Bos.  £c  Pul.  Salk.  351.  2  Str.  935.  2  Bur. 

311.  by  which  it  seems   that  1049. 

the  defendant,  after  such  re-  "^  2  Lil.  P.  R.  356. 

moval,  may  put  in  and  justify  "  R.  M.  1654.  §  7. 

!-ail  ill  either  court.  v  Cowp.  116. 
:.  Bac.  Abr.  2.  2  Lil.  P. 
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Wlicn  the  defendant  is  removed  after  declaration, 
from  the  custody  of  the  sheriff  or  marshal,  to  the 
Fleet  prison,  the  plaintiif  should  proceed  to  judg- 
ment against  him  in  this  court,  and  then  remove  him 
into  the  custody  of  the  marshal,  b}^  ^vrit  of  habeas 
corpus  ad  satisfaciendum^  in  order  to  charge  him 
in  execution  ''.  And  so  ^oice  versd^  if  a  prisoner  in 
the  Fleets  charged  with  a  declaration  in  the  Common 
Pleas,  remove  himself  by  habeas  corpus  to  the  cus- 
tody of  the  marshal,  the  plaintiff  must  proceed  to 
judgment  in  the  Common  pleas,  and  then  carry  him 
back  by  habeas  corpus  ad  satisfaciendum^  to  charge 
him  in  execution "".  This  writ  should  be  directed 
and  returnable  in  the  same  manner  as  the  writ  of 
habeas  corpus  ad  respondendum;  and  the  number  of 
the  judgment-roll  indorsed  thereon,  by  the  attorriey 
who  sues  it  out  ^. 

Under  one  or  other  of  these  writs,  a  defendant 
may  be  removed,  from  any  ciml  custody,  into  that 
of  the  marshal.  If  he  be  already  in  custody  of  the 
sheriffs  under  the  process  of  this  court,  he  has  only 
to  sue  out  a  writ  of  habeas  corpus  cum  causa  ;  under 
which  he  will  be  removed,  as  a  matter  of  course, 
on  paying  the  usual  fees :  and  he  may  be  removed, 

in 

«  1  3icl.  100.  R.  T.  2  Geo.  -^  R.  T.  2  G.  I.  {b). 

I.   (6).  2  Str.    1153.  Barnes,  >  R.  M.  1654.  %  7.  R.  T.  2 

385.  and  see  Append,  Chap.  Geo.  1.  {f>). 
XV.  §  6. 
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in  like  manner,  from  the  prison  of  an  inferior  courL 
But  if  he  be  in  custody  of  the  sheriffs  under  the 
process  of  the  common  pleas  or  exchequer^  a  bailable 
writ  must  be  taken  out  against  him  in  this  court, 
and  lodged  in  the  sheriff's  office,  as  a  foundation 
for  his  commitment  on  the  habeas  corpus.  Where 
he  is  in  custody  of  the  loarden  of  the  Fleet,  he  may 
be  removed  in  term-iime:,  by  writ  of  habeas  corpus 
ad  respondendum;  upon  which  he  must  be  charged 
in  court,  with  a  declaration  in  a  bailable  action :  In 
vacation,  a  bailable  writ  must  be  taken  out  against 
him,  and  bail  above  put  in  thereon,  in  this  court; 
and  then  a  writ  of  habeas  corpus  cu?n  causa  must  be 
brought,  in  order  to  surrender  him  in  discharge  of 
his  bail. 

If  a  prisoner  be  removed  from  the  custody  of  the 
warden  of  the  Fleet,  to  the  king's  bench  prison,  by 
writ  of  habeas  corpus,  he  must  remain  in  such  pri- 
son, and  shall  not  be  set  at  liberty,  until  he  hath 
paid  the  prison  fees  due  to  the  warden  of  the  Fleet  ^. 
On  a  removal  by  writ  of  habeas  corpus  ad  respo?i- 
dendum,  the  prisoner  cannot  be  removed  elsewhere, 
till  he  has  answered  to  the  cause  here  ^.  And  it  is  a 
general  rule,  applicable  to  all  writs  of  habeas  corpus, 
that  "  every  prisoner,  who,  by  virtue  thereof,  shall 
"  be  committed  to  the  custody  of  the  marshal, 
"  shall  remain  there  for  tivo  days  next  after  such 

"  commitment, 

'  R.  H.  14  Car.  I.  ^\  Salk.  350. 
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**  commitment,  notwithstanding  any  other  writ  of 
"  habeas  corpus  to  the  said  marshal  delivered  and 
*'  allowed"^." 


A  prisoner  in  the  actual  custody  of  the  marshal, 
may  be  proceeded  against  by  the  same  plaintiflp,  at 
whose  suit  he  was  arrested,  or  charged  in  custody 
by  a  third  person.  And  the  same  plaintiff  may  pro- 
ceed against  him,  either  for  the  cause  of  action  ex- 
pressed in  the  process,  or  for  a  different  cause  of 
action. 

Where  a  prisoner  is  committed  to  the  custody  of 
the  marshal,  on  a  bill  of  Middlesex  or  latitat^  &c.  or 
on  an  attachment  of  privilege  %  the  plaintiff  must  file 
a  bill^  against  him,  as  a  prisoner  of  the  court,  with 
the  clerk  of  the  declarations  in  the  king's  bench  of- 
fice ;  and  deliver  a  copy  of  it,  on  treble-penny  stamp- 
ed paper,  to  the  defendant  or  turnkey  at  the  king's 
bench  prison.  And  this  may  now  be  done  in  vaca- 
tion, as  well  as  in  term-time  %  Where  a  prisoner  is 
in  custody  upon  process  by  original^  it  is  sufficient 
to  deliver  a  declaration  thereon,  without  filing  a  bill 
against  him  ^. 

If 

''  R.  H.  5  W.  8c  M.  the  common  pleas,  against  pri- 

<=  Cro.  Car.  330.  soners  in  the  ^ee^,  see  stat.  13 

d  Append.  Chap.  XV.  §  7.  Car.  II.  st.  2.  c.  2.  §  5.  stat.  8 

e  8  T.  R.  643.  2  Bur.  1051,  &  9  W.  III.  c.  27.  §   13.  R. 

2.  contra.  M.  1654.  §  13.  R.  H.  14  8c  15 

f  For  the  mode  of  commen-  Car.  II.  reg.  3.  R.  H.  8  G.  IL 

cing  actions,  and  proceeding  in  reg.  !. 
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If  a  prisoner  be  turned  over  from  one  custody  to 
another,  it  is  considered  as  a  continuance  of  the  same 
imprisonment  ^.  Therefore  where  a  defendant,  hav- 
ing been  taken  or  charged  in  custody  of  the  sheriff 
or  other  officer  by  mesne  process,  is  afterwards  re* 
moved  by  habeas  corpus^  and  committed  to  the  cus- 
tody of  the  marshal,  the  proceedings  against  him  are 
ta  be  reckoned,  from  the  time  of  his  having  been  so 
taken  or  charged  in  custody  ".  With  this  exception, 
it  is  a  general  rule,  that  where  the  defendant  is  com- 
mitted to  the  custody  of  the  marshal,  upon  a  cepi 
corpus '  or  habeas  corpus  •",  &c.  before  declaration,  the 
plaintiff  should  declare  against  him,  before  the  end 
of  the  term  next  after  such  commitment:  or  in  case 
of  a  surrender  to  the  marshal  in  discharge  of  bail, 
before  the  end  of  the  term  next  after  such  surrender, 
and  due  notice  thereof  ^  But  the  term  of  the  commit- 
ment or  surrender  is  to  be  accounted  one,  although 
the  defendant  was  not  committed  or  surrendered  till 
the  last  day  of  vacation "".  The  defendant  was  for- 
merly brought  into  court  by  rule,  in  order  to  be 
charged  with  a  declai-ation;  there  being  no  occa- 
sion for  a  habeas  corpus,  ^\here  it  was  in  the  same 

court : 

g  1  Bur.  439.  5  T.R.  Z6.  6  and  note  (a).  8   Mod.  306. 
T.  R.  524.  k  R.  M.  16  Car.  II.  {b).  6 

hR.  H.  26  G.  III.  Mod.  21. 
i  R.  M.  1 654.  §  1 1 .  R.  E.        1  R.  H.  26  Geo.  III.  and  ser 

5  W.  &  M.  Reff.  3.  §   1.  (a).  R.  T.  1  Ann.  Beg.  2. 

6  Mod.  254.  R.  T.   2  Geo.  I.         '"  R.  T.  2  Geo.  I.  (a\ 
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court " :  But  this  practice  is  now  disused.  And  there 
is  no  occasion  for  an  affidavit  of  the  delivery  of  the 
declai'ation,  ^A^here  the  defendant  is  in  custody  of  the 
marshal ". 

A  prisoner  once  committed  to  the  custody  of  the 
marshal,  is  liable  to  be  charged  with  a  civil  action, 
cither  by  the  same  plaintiff  for  a  different  cause  of 
action,  or  by  a  third  person,  so  long  as  he  remains 
in  actual  custody.  For  though  it  be  a  rule,  that  a 
prisoner  once  supersedeable  is  always  so,  yet  this 
holds  only  with  regard  to  the  same  plaintiff,  at  whose 
suit  he  was  in  custody,  for  the  original  cause  of 
action'';  and  even  with  regard  to  him,  it  must  be 
understood  with  this  qualification,  that  the  prisoner 
is  only  supersedeable,  so  long  as  he  remains  in  the 
same  custody,  and  under  the  sa7i2e  process;  for  the 
moment  the  nature  of  the  custody  is  changed,  the 
rule  ceases.  Therefore  if  a  prisoner  on  mesne  pro- 
cess be  supersedeable  for  any  irregularity,  as  for 
want  of  the  demand  of  a  plea,  he  cannot  take  ad- 
vantage of  it,  after  he  is  chai'ged  in  execution; 
supposing  he  has  any  opportunity  of  applying  on 
that  ground,  before  he  is  charged  in  execution ''. 
So  where  a  prisoner  is  supersedeable,  for  want  of 
filing  a  bill  against  him  in  due  time,  he  waives  the 

irregularity 

«  2  Sel.  Prac.  357.     2  Bur.    72. 
1051,  2.  J'2  Bur.  1048, 

°  R.  E.   5  W  8c  M.  reg.  3.         i  I  T.  R.  591. 
%  2.  (a),  and  see  2  Bos.  &  Pul. 
Vol.  I.  2  R 
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irregularity  by  afterwards  pleading '.  And  it  has  been 
holden,  that  a  creditor  may  lawfully  enter  a  detainer 
against  his  debtor,  Avho  is  in  feet  resident  within  the 
walls  of  the  prison,  though  he  be  not  there  by  com- 
pulsion % 

But  neither  the  plaintiff  nor  a  third  person  can 
charge  a  prisoner  with  a  ciml  action,  when  he  is  in 
custody  of  the  marshal,  or  in  any  other  custody,  on 
a  criminal  account,  without  leave  of  the  court  ^  or  a 
judge.  And  a  prisoner  in  custody  on  an  attachment 
for  a  contempt,  is  holden  to  be  a  prisoner  in  custody 
on  a  criminal  account,  within  the  meaning  of  this 
rule  ".  But  a  person  in  custody  under  an  attachment, 
for  non-payment  of  costs,  may  be  charged  with  an 
execution  in  a  different  action,  as  a  matter  of  course  '. 
And  one  who  is  attainted  of  felony,  or  even  tieason, 
may  be  charged  with  a  civil  action,  by  leave  of  the 
court  or  a  judge  ;  so  as  it  be  not  to  defeat  the  effect  of 

the 

'•  1  East,  77.  t  T.  Raym.  58.    1  Sid.  90. 

S3  T.  R.  392.    But  if  the  S.  C.     1   Lev.    124.     1    Sid. 

defendant   be   entitled    to   his  154.     S.    C.      1     Lev.     146. 

discharge,  as  having  been  im-  1  Salk.  354.  R.  T.   2  Geo.  I. 

properly    arrested,    whilst   he  {a). 

v/'ds  fvivileged  in  the  first  ac-  "  Pr.    Reg.   325.     but    see 

tion,    he    cannot   be   lawfully  Pr.    Reg.     326,    7.     Barnes, 

detained  in  custody  by  a  third  380.     2  Blac.  Rep.   970.   as 

person.     Stuart  £c  S/ience,    IVI.  to fugitivts^  &c. 

43  Geo.  IIL     3  East,- 90.  v  4  T.  R,  316. 
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the  king's  pardon,   by  disabling  him  from  going 
abroad  ^\ 

The  mode  of  charging  a  prisoner  with  an  action  in 
custody  of  the  marshal,  in  /trw-time,  is  by  filing  a 
bill ""  against  him,  as  being  in  such  custody,  and  de- 
livering a  declaration,  which  is  a  mere  copy  of  the 
bill,  to  the  turnkey.  In  vacatmi,  there  was  formerly 
no  way  to  charge  him,  but  b}^  making  an  entry  in  the 
marshal's  book  in  the  King's  Bench  office,  that  he 
should  remain  in  custody,  at  the  suit  of  the  intended 
plaintiff,  which  was  deemed  sufficient  to  charge  him, 
provided  he  were  then  in  actual  custody ;  for  if  he 
were  at  liberty,  he  might  have  been  arrested  ^.  But 
in  a  modern  case  %  where  this  matter  was  fully  dis- 
cussed, the  court  of  King's  Bench  w^ere  of  opinion, 
that  the  right  method  of  charging  the  defendant  with 
a  new  suit  in  'vacadon,  is  to  file  a  bill  as  of  the  pre- 
ceding term ;  and  then  to  deliver  to,  or  leave  for  the 
defendant  in  custody,  a  copy  of  the  declaration,  as  of 
the  preceding  term,  and  to  make  an  affidavit  there- 
of^. And  where  the  defendant  is  charged  in  ijacation, 
upon  a  cause  of  action  arising  after  the  last  term, 

there 

w2    Salk.    500.      7    Mod.  14.  345.     3  Saik.   150. 

153.      2    Ld.     Raym.     848.  ^  2  Bur.  1052. 

S.  C.  Id.  1572.     2    Str.    873.  a  Qy.   as   to  the   affidavit; 

S.  C.  Cas.  ^eTw/J.  Hardw.   190.  which  does  not  seem   to  be 

1  Blac.    Rep.    30.     1     Wils.  necessary,  where  the  defend- 

217.    Fost.  61.  S.  C.  ant  is  in  custody  of  the  mar» 

''Append.  Chap.  XV.  §7.  sha!.  ^nts,  305 

y  6  Mod.  254.   I  Salk.  213, 
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there  should  be  a  special  memorandum ^  similar  to  that 
against  an  attorney  under  the  like  circumstances  ^, 
stating  tlie  day  of  bringing  the  bill  into  the  office  of 
the  clerk  of  the  declarations. 

For  preventing  however  the  detainer  of  prisoners, 
charged  by  declarations  in  the  custody  of  the  mar- 
shal, where  the  cause  of  action  agiiinst  them  does  not 
amount  to  ten  pounds,  it  is  a  rule  '',  "  that  no  decla- 
"  ration  shall  be  sufficient  cause  of  detaining  such 
"  prisoner  in  custody,  unless  an  affidavit,  that  the 
''  plaintiff's  cause  of  action  against  him  does  amount 
"  to  ten  pounds  or  up\vards,  shall  be  first  made  and 
"  filed  with  the  clerk  of  the  rules,  and  the  sum  spe- 
*'  cified  in  such  affidavit  indorsed  by  him  on  such 
"  declaration,  before  the  same  is  left  with  the  tum- 
"  key."  But  this  rule  is  confined  to  cases  where  the 
prisoner  is  charged  with  a  new  action ;  and  does  not 
apply,  where  he  is  proceeded  against  by  the  same 
plaintiff,  for  the  cause  of  action  expressed  in  the  pro- 
cess ^ 

When  a  bill  is  filed  against  a  prisoner  in  custody 
of  the  mai'shal,  if  a  copy  of  it  be  delivered  for  him  to 
the  turnkey,  four  days  exclusive  before  the  end  of 
the  term,  a  rule  to  plead  given,  and  a  plea  demanded, 

the 

i*  5  T.  R.  325.  and  see  Ap-         d  Barnes,  75.  Pr.  Reg.  330. 
pend.  Chap.  XV.   §  8.  Cas.  Prae.  C.  B.  144.  S.C 

'^  R.  E.  15  G.  II.   Reg.  ■}. 
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the  defendant  shall  plead  as  of  that  term ;  but  if  the 
bill  be  not  filed,  and  the  copy  delivered,  four  days 
exclusive  before  the  end  of  the  term,  the  defendant 
may  imparl  until  the  next  term  ^ 


Before  the  making  of  the  statute  4  &  5  W.  Sc  M. 
c.  21.  there  could  have  been  no  declaration  in  this 
court,  against  a  defendant  in  custody  of  the  sheriffs 
or  other  officer  by  whom  he  was  arrested;  but  the 
plaintiff  was  obliged  to  bring  a  habeas  corpus  cum 
causd^  and  so  turn  him  over  to  the  custody  of  the 
marshal,  in  order  to  charge  him  with  a  declaration  K 
But  now,  by  the  above  statute,  which  was  passed  to 
relieve  plaintiffs  from  the  trouble  and  expence  of 
bringing  up  prisoners  by  habeas  corpus ',  "if  any 
"  defendant  be  taken  or  charged  in  custody,  at  the 
"  suit  of  any  person,  upon  any  writ  out  of  any  of  the 
"  courts  at  Westminster,  and  imprisoned  for  want 
*'  of  sureties  for  his  appearance,  the  plaintiff  in  such 
"  writ  may,  before  the  end  of  the  next  term  after  such 
"  writ  is  returnable,  declare  against  such  prisoner,  in 
"  the  court  out  of  which  the  writ  issued,  whereupon 

"the 

eR.  E.   5  W.  &  M.   Reg.  (a).     1   Wils.    120.     2    Bur. 

3.  (a).  1051,     1  T.  R.  192. 

fSee  the  preamble  to  the        s  1  Wils.     120.      1    T.  R 

statute;    R.   M.    1654.  §  11.  192. 
R.E.  5  W.  &  M.  i?e,§-.  Z,%  I. 
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"  the  said  prisoner  Mas  taken  and  imprisoned,  or 
"  charged  in  custody  ;  and  may  cause  a  true  copy 
"  thereof  to  be  delivered  to  such  prisoner,  or  to  the 
"  gaoler  or  keeper  of  the  prison  or  gaol,  in  whose 
"  custody  such  prisoner  shall  be  or  remain:  to  which 
*'  declaration  the  said  prisoner  shall  appear  and  plead; 
"  and  if  such  prisoner  shall  not  appear  and  plead 
"  to  the  same,  the  plaintiff  in  such  case  shall  have 
"  judgment,  in  such  manner  as  if  the  prisoner  had 
"appeared,  and  refused  to  answer  or  plead  to  such 
"  declaration." 

And  by  the  same  statute,  §  3.  "  in  all  deciara- 
"  tions,  against  any  prisoner,  detained  in  prison,  by 
"  virtue  of  any  writ  or  process  issued  out  of  the 
"  court  of  King's  Bench,  it  shall  be  alleged  in  cus- 
"  tody  of  what  sheriff,  bailiff,  or  steward  of  any 
"  franchise,  or  other  person  having  the  return  and 
"  execution  of  writs,  such  prisoner  shall  be,  at  the 
"  time  of  such  declaration,  by  virtue  of  the  process 
"■  of  the  said  court,  at  the  suit  of  tlie  plaintiffs  ^i 
"  which  allegation  shall  be  as  good  and  effectual, 
*'  to  all  intents  and  purposes,  as  if  such  prisoner  or 
"  prisoners  were  in  the  custody  of  the  marshal."  If 
the  declaration  therefore  do  not  allege,  either  express- 
ly or  by  implication,  at  whose  suit  the  defendant  is 

in 

ii  Append.  Chap.  XV.  §  9,  &(. 
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in  custody,  it  will  be  bad  on  a  general  demurrer '. 
This  allegation  however  is  only  necessary,  where  the 
plaintiff  proceeds  upon  a  bill  of  Middlesex  or  latitat^ 
&:c.  or  by  attachment  of  privilege. 

Upon  the  statute,  a  defendant  in  the  actual  custody 
of  the  sheriff  or  other  officer,  may  be  proceeded 
against  by  the  same  plaintiff,  at  whose  suit  he  was 
arrested,  or  by  a  third  person :  by  tlie  former,  upon 
the  original  caption^  by  the  latter  upon  a  subsequent 
charge,  and  by  either  of  them,  upon  a  recaption  by 
virtue  of  an  escape  warrant  J. 

The  mode  of  charging  a  defendant  in  the  actual 
custody  of  the  sheriff,  &c.  for  a  bailable  cause  of 
action,  is  by  making  an  affidavit  thereof,  and  suing 
out  process,  which  should  be  duly  marked  or  indors- 
ed for  bail,  and  left  at  the  sheriff's  office.  But  if  the 
cause  of  action  be  not  bailable,  the  same  plaintiff,  or 
a  third  person,  may  proceed  against  the  defendant, 
as  if  he  were  at  lai'ge,  by  serving  him  with  a  copy  of 
process ''. 

When  the  defendant  is  taken  and  detained,  or 
charged  in  custody  of  the  sheriff,  Jkc.  the  statute 

expressly 

i2    Ld.    Raym.    1362.     1  times  and  mode  of  proceed- 

Wils.  119,  20.  ing    in    the    common   pleas, 

J  For  the  time  of  declaring  against  prisoners  in  the  actual 

upon  a  recaption,    see  R.  T.  custody  of   the   sheriff,    &c. 

6  Ann.  6  Mod.  21.  254.  see  R.  E.  5  W.  &  M.  reg.  ?-. 

k  1  T.  R.    192.     For    the  R.  E.  8  Geo,  I 
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expressly  provides,  that  the  plaintiff  may  declare 
against  him,  before  the  end  of  the  7iext  term  after  the 
process  is  returnable;  and  by  rule  of  E.  5  W.  &  M. ' 
if  the  declaration  be  not  filed  within  that  time,  the 
prisoner  shall  be  discharged  on  common  baih  But  a 
subsequent  rule  '"  having  rather  ambiguously  requir- 
ed, that  if  the  defendant  should  remain  in  custody  for 
two  terms,  and  the  plaintiff  should  not  declare  against 
him  within  that  time,  the  defendant  should  be  dis- 
charged out  of  custody,  after  the  end  of  the  second 
term  after  such  imprisonment;  the  judges,  in  favour 
of  libert}',  determined,  that  where  a  defendant  was 
arrested  in  one  term,  on  a  writ  returnable  the  next, 
the  term  in  which  the  defendant  was  arrested  should 
be  reckoned  as  one  of  the  two  terms;  and  conse- 
quently, that  the  defendant  should  be  discharged, 
for  want  of  a  declaration,  after  the  end  of  the  same 
term  in  which  the  writ  was  returnable ".  This 
practice  however  has  been  since  altered ;  and  it 
is  now  settled,  agreeably  to  the  letter  and  intention 
of  the  statute,  that  "  in  all  cases  where  a  prisoner 
"  is  taken  or  charged  in  custody,  by  mesne  process 
"  issuing  out  of  this  court,  the  plaintiff  may  dechuT 
"  against  him,  before  the  end  of  the  next  term  after 
"  the  return  of  the  process,  by  virtue  whereof  he 

was 

'  Reg.    3.     §    6.     and    see         ^'^  R.  T.  2  Geo.  I. 
Carth.  469.   1  Salk.  98.  S.  C.         "S  Bur,  1448.  4Bur.206O. 
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"  was  taken  or  charged  in  custody  °."  And  a  plain- 
tiff need  not  declare  against  a  prisoner,  until  the  end 
of  the  term  next  after  the  return  of  the  writ,  even 
though  there  was  time  in  the  term  in  which  the  writ 
was  sued  out,  to  have  made  it  returnable  in  that 
term,  and  it  be  not  in  fact  made  returnable  until  the 
next  term  p.  The  term  however,  in  which  the  pro- 
cess whereon  the  defendant  was  arrested  is  return- 
able, is  still  accounted  one  of  the  two  terms;  al- 
though it  be  returnable  on  the  last  day  of  the  term  'K 
And  the  plaintiff  cannot  declare  before  the  return  of 
the  process,  upon  which  the  defendant  was  taken  or 
charged  in  custody  '^. 

If  the  defendant  be  taken  and  detained,  or  charged 
in  custody  of  the  sheriff.  Sec.  for  a  bailable  cause  of 
action,  a  copy  of  the  declaration  should  be  delivered 
personally  to  the  defendant,  or  left  for  him  with  the 
gaoler,  or  keeper  of  the  gaol  or  prison,  in  whose  cus- 
tody he  is  confined  ^ ;  it  not  being  sufficient  in  such 
case  to  leave  a  declaration  in  the  office,  to  which  the 
defendant  is  not  obliged  to  plead,  and  on  which  the 
plaintiff  cannot  take  a  regular  judgment  ^  And  "  if 
"  any  gaoler  or  keeper  of  a  prison,  having  received  a 

"  copy 

°  R.  H.  26  Geo.  III.  s  Stat.  4  Sc  5  W.  &  M.  c. 

P  6T.  R.  547.  21, 

q  R.  T.  2  Geo.  I.  (c).  '  I  Str.  474.  and  see  1  Bos. 

r  R.  E.  5  W.  8c  M.  Reg,  3.  Sc  Pul.  535. 
%\. 

Vol.  I.  2S 
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*'  copy  of  a  declaration,  against  any  prisoner  in  his 
"  custody,  shall  suppress  the  same,  and  not  deliver 
"  it  forthwith  unto  such  prisoner,  an  attachment 
"  shall  be  issued  against  him  ."  But  if  the  defen- 
dant be  served  in  custody  of  the  sheriff,  &c.  with  a 
copy  of  process,  at  the  suit  of  the  same  or  a  different 
plaintiff,  it  is  not  necessarj'  that  a  copy  of  the  declara- 
tion should  be  delivered  personally  to  the  defendant, 
or  left  for  him  wdth  the  gaoler  or  turnkey;  but  it 
may  be  delivered  or  filed,  absolutely  or  de  bene  esse, 
and  the  plaintiff  may  proceed  thereon,  as  if  the  de- 
fendant w-ere  at  large  ^. 

The  plaintiff  having  declared,  an  qffida'uit  should 
be  made,  and  filed  with  the  clerk  of  the  rules,  before 
the  first  day  of  the  ensuing  term''',  stating  the  delive- 
ry of  a  copy  of  the  declaration,  and  the  time  when, 
and  person  to  whom,  the  same  was  delivered  *;  if  to 
a  gaoler  or  turnkey,  that  he  acknowledged  the  de- 
fendant was  then  a  prisoner  in  his  custody'';  and 
that  the  defendant  was  arrested,  or  charged  in  custo- 
dy, by  process  of  this  court,  returnable  before  the 
delivery  of  the  copy  ''.  The  time  wlien  such  affida- 
vit was  filed  should  be  entered  thereon,  by  the 
clerk  of  the  rules,  and  a  copy  of  it  produced  to  the 
secondary,  before  judgment "".  Hence  it  is  ne- 
cessary, 

'I  R.  E.  5  W.  Sc  M.  Reg.  3.  §  2.  and  see   Append.   Chap. 

§7.            -  XV.  §13. 

V  1  T.  R.  192.  y  R.  E.  5  W;  Sc  M.  Reg.  "^ 

-  R.  H.  26  Geo.  III.  §  2.  (a). 
-~.  R.  E.  5  W.  &  M.  Reg.  3. 
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cessary,  and  usual  in  practice,  where  the  defendant 
is  in  custody  of  the  sheriflp,  &c.  to  have  three  copies 
of  the  declaration;  one  to  be  delivered  to  the  defen- 
dant, or  left  for  him  with  the  gaoler  or  turnkey; 
another  to  be  annexed  to  the  original  affidavit  of 
sudi  delivery,  and  filed  with  the  clerk  of  the  rules; 
and  a  third,  to  be  annexed  to  an  office-copy  of  such 
affidavit :  On  this  last  copy,  the  master  will  give  a 
rule,  which  the  clerk  of  the  rules  enters  in  his  paper, 
for  the  defendant  to  appear  and  plead;  and  on  default 
thereof,  judgment  may  be  signed  ^ 

The  times  of  appearing  and  pleading,  when  the 
defendant  is  in  custody  of  the  sheriff,  &.c.  are  regu- 
lated as  follows:  That  *'  upon  every  arrest  by  mesne 
"  process  out  of  this  court,  returnable  the  first  day  of 
"  Easter  or  Michaelmas  term,  if  a  copy  of  the  de- 
• '  claration  be  delivered  against  the  defendant,  before 
^*  one  month  from  die  day  of  Easter,  or  the  mor- 
*'  row  of  All  Souls,"  (that  is,  before  the  third  re- 
turn of  Easter  term,  or  of  Michaelmas  term,  as  it 
then  stood'',)  "  and  affidavit  thereof  made  and 
"  filed,  and  the  defendant  do  not  appear  before 
**  the  end  of  ten  days  after  tiiose  terms  respective- 
**  ly,  judgment  may  be  entered  against  him,  if  rules 

"  have 

z  R.  E.  5  W.  8c  M.  Reg.  3.     since  shortened,  by  the  stattitc 
§2.  24  Geo.  II.  c.  48. 

»  This  term   having  been 
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"  have  been  given:  but  if  he  appear  within  that 
"  time,  he  shall  imparl  until  the  next  term  ;  unless 
"  the  action  be  in  London  or  Middlesex,  and  the 
"  defendant  be  in  prison  within  forty  miles  of  Lon- 
"  don  or  Westminster:  Then,  though  he  appear  be- 
"  fore  the  expiration  of  that  time,  he  shall  plead  two 
"  days  before  the  essoin-day  of  the  next  term:  and 
"  in  default  thereof,  rules  having  been  given,  judg- 
"  ment  may  be  entered  against  him  as  aforesaid  '." 

That  "  if  a  copy  of  the  declaration  be  delivered 
"  against  such  defendant,  on  or  after  one  month 
*'  from  the  day  of  Easter  in  Easter  term,  or  the 
"  morrow  of  All  Souls  in  Michaelmas  term,  or  in 
"  Hilary  or  Trinity  term,  and  thereupon  the  plain- 
*'  tiff  give  rules  to  appear  and  answer,  then  if  the 
"  defendant  appear  two  days  before  the  essoin-day 
"  of  the  next  term,  he  shall  imparl  until  the  next 
*'  term;  but  if  he  do  not  appear  within  that  time, 
"  judgment  may  be  given  against  him ''." 

And  that  "  if  a  writ  be  returnable  in  any  term, 
"  and  a  copy  of  the  declaration  have  been  deli- 
*'  vered  before  the  essoin-day  of  the  next  term,  the 
"  plaintiff  in  such  next  term  may  give  rules  to 
"  appear  and  answer:  And  if  the  defendant  do  not 

"  appear 

b  R.  E.  5  W.  Sc  M.  Reg.  3.         <=  Id.  §  4. 


AGAINST  PRISONERS,  &C.  317 

''  appear  and  plead  upon  the  expiration  of  the  rules, 
"  judgment  shall  be  given  against  him"^.'* 

When  the  defendant  is  in  custody  of  the  sheriff, 
&c.  the  demand  of  a  plea  is  unnecessary"^.  And 
where  a  plea  is  filed  by  the  defendant,  at  an  earlier 
time  than  by  the  rules  of  the  court  he  is  compellable 
to  plead,  he  must,  in  order  to  prevent  surprise,  give 
notice  of  his  plea  ^ :  But  no  such  notice  is  required, 
where  the  plea  is  filed  in  regular  time  ^.  In  other  re- 
spects, the  proceedings  subsequent  to  the  declaration, 
against  a  defendant  in  custody  of  the  sheriff,  &c.  are 
similar  to  the  proceedings  against  him,  when  in  cus- 
tody of  the  marshal. 

d  R.  E.  5  W.  8c  M.  Reg.  3.    but  see  2  Bos.  &  Pul.  367. 
§  5.  f  4  T.  R.  664.  8  T.  R.  596. 

*  1  T.  R.  591.  6T.  R.524.         S5T.  R.  473 
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CHAPTER  XVI. 

Of  the  Proceedings  in  Actions  against  Pri-so- 
NERS,  in  the  actual  Custody  of  the  Marshal 
or  Sheriff,  ^e.  subsequent  to  the  Plea. 

A  FTER  the  delivery  of  the  declaration  against 
■^  ■  a  prisoner  in  custody  of  the  marshal  or  sherjiF, 
&c.  except  on  a  surrender  in  dischai'^  oi  bail,  the 
plaintiff  should  proceed  to  trial,  or  final  judgmpnt, 
within  three  terms  next  after  such  dedaration  de- 
livered, if  by  the  course  of  the  court  he  can  so  pro- 
ceed; of  which  three  terms,  the  term  of  the  declara- 
tion is  one  ^ ;  and  should  cause  the  defendant  to  be 
charged  in  execution,  \\  ithin  fwo  terms  i:iext  after 
such  trial  or  judgment;  of  which  two  terms,  the 
term  wherein  the  trial  was  had,  or  judgment  ob- 
tained, is  also  one^;  in  case  no  writ  of  error  be  de- 
pending, nor  injunction  obtained  for  stay  of  pro- 
ceedings :  And  if  any  writ  of  error  be  depending,  or 
injunction  obtained,  then  within  two  terms  next  af- 
ter the  judgment  be  affirmed,  the  writ  of  error  non 
pros'' d  or  discontinued,  or  the  injunction  dissolved; 
including  the  term  of  the  affirmance,  non  pros,  dis- 
continuance, or  dissolving  the  injunction  ^. 

In 

^  R.  H.  26  Geo.  III.  and  see  R.  T.  2  Geo.  I.  and  the  notes, 
thereon. 
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Ift  case  of  a  surrender  to  the  marshal  in  discharge 
of  bail,  after  declaration,  the  plaintiff  should  proceed 
to  trial,  or  final  judgment,  within  Mri-e  terms  next 
after  such  surrender,  and  due  notice  thereof,  if  by 
the  course  of  the  court  he  can  so  proceed ;  of  which 
three  terms,  the  term  of  the  surrender  is  one"";  or 
in  case  of  a  surrender  in  discharge  of  bail,  after  final 
judgment,  he  should  cause  the  defendant  to  be 
charged  in  execution,  within  two  terms  next  after 
such  surrender,  and  due  notice  thereof;  of  which 
two.  terms,  the  term  of  the  surrender  is  also  one''; 
in  case  no  writ  of  error  be  depending,  nor  injunc- 
tion obtained  for  stay  of  proceedings:  And  if  any 
Wilt  of  error  be  depending,  or  injunction  obtained, 
then  within  two  teiTns  next  after  the  judgment  be 
affirmed,  Sic ''.  But  when  a  defendant  surrenders  in 
discharge  of  bail,  in  the  vacation  after  trial  and  ver- 
dict against  him,  the  preceding  term  is  not  reckon- 
ed as  one  of  the  two;  but  the  plaintiff  is  allowed  the 
two  following  terms  to  charge  him  in  execution  *". 

The  mode  of  proceeding  to  trial  and  final  judg- 
ment against  a  prisoner,  is  the  same  as  in  com- 
mon cases,  except  that  notice  of  trial  to  the  gaoler 
or  turnkey  is  deemed  sufficient  ^.  And  in  order  to 

Gharge 

f-  R.  T.  2    Geo.    I.  {b).     R.  H.  26  Geo.  IIL 
J    Wils.   297.  2    Wils.  325.         ^  6  T.  R.  776. 
^  Bwr.    1787.  4  Bur.  2060.         ^  1  Str.  248 
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charge  a  defendant  in  execution,  the  proceedings 
must  be  entered  on  record,  and  the  judgment-roll 
docketed  and  filed  ^:  after  which,  if  the  defendant  be 
a  prisoner  in  the  King's  Bench  prison,  the  plaintiff's 
attorney  should  obtain  a  rule  from  the  clerk  of  the 
rules,  for  the  marshal  to  acknowledge  him  in.  his 
custody  ^;  and  the  mai'shal,  being  served  with  a  copy 
of  the  rule,  will  write  his  acknowledgment  at  the 
bottom  of  it,  which  ought  to  be  of  the  same  term 
in  which  the  defendant  is  charged  in  execution,  and 
not  of  a  preceding  term  ^.  A  commitikur-'pitce  should 
be  then  drawn  up,  on  unstamped  parchment,  in  the 
form  of  a  bail-piece  '\  and  filed  with  the  clerk  of 
the  judgments,  in  order  that  he  may  enter  the  com- 
mittitur  on  record  ' :  And  it  is  usual,  before  this  is 
done,  to  enter  the  committitur  in  the  marshal's  book, 
kept  at  the  King's  Bench  office  ''. 

It  was  formerly  holden  that  the  committitur  must 
be  actually  entered  on  record,  before  the  end  of  the 
second  term  inclusive  after  the  judgment,  otherwise 
the  defendant  was  supersedeable;  and  there  was  no 
extension  of  the  time  to  the  continuance-day  after 
term;  nor  was  an  entry  in  the  marshal's  book  in 
time  sufficient  ^  But  it  was  afterwards  determined, 

that 

e  But  see  2  Bos.  &  Pul.  168.  i  Id.  %  3. 

f  R.    T.   2  Geo.  I.  §  2.  {b).  k  2  Bur.  1049. 

append.  Chap.  XVI.  §  1.  1  2  Str.  1215.  1226.  3  Bur, 

s  1  T.  R.  464.  184!. 
■•'  Append.  Chap.  XVI.  §  2. 
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that  if  the  plaintiff's  attorney  signed  judgment,  and 
filed  the  com?7iittitur-piece  with  the  clerk  of  the 
judgments,  within  the  second  term  after  trial  and 
verdict  against  a  prisoner,  that  was  a  sufficient 
charging  him  in  execution  within  two  terms,  pur- 
suant to  the  rule  of  court;  though  the  final  judg- 
ment and  committitur  were  not  entered  of  record,  by 
the  officer  of  the  court,  till  the  continuance-day 
after  the  second  term,  provided  th  entries  were 
then  complete  \  And  a  rule  of  court  is  now  made ", 
that  "  the  comiinttitiir  on  every  judgment  obtained 
against  a  prisoner  in  this  court,  shall  be  filed  with 
the  clerk  of  the  dockets,  on  or  before  the  last  day 
of  the  term  in  which  the  prisoner  is  charged  in  ex- 
ecution :  And  the  said  clerk  shall  enter  such  com- 
mittitur on  the  judgment-roll,  within  four  days  next 
after  the  end  of  such  term,  exclusive  of  the  last 
day  of  term;  unless  the  last  of  the  four  days  be 
Sunday,  and  in  that  case  within  five  days  next 
after  the  end  of  such  term ;  and  in  default  thereof, 
the  prisoner  shall  be  entitled  to  be  discharged." 
It  is  usual  for  the  clerk  of  the  judgments,  at  the 
end  of  every  term,  to  send  to  the  marshal  a  docket 
or  list  of  the  committiturs  which  have  been  entered 
in  that  term,  stating  therein  the  names  of  all  the 
plaintijffs,  at  whose  suit  the  defendant  is  charged  in 
execution;  from  which  docket  or  list,  an  entry  is 

made 

•n  1  East,  405.  East,  410. 

n  R.    E.  41    Geo.   III.     1 
Vol.  I.  2T 


322  OF   THE   PROCEEDINGS 

made  by  the  marshal.  And  where  the  clerk  of  the 
judgments  had  made  a  mistake,  in  omitting  the  name 
of  one  of  several  plaintiffs,  in  his  docket  trans- 
mitted to  the  marshal,  it  was  rectified  by  the  court, 
at  the  instance  of  the  clerk  °. 

Where  the  defendant  has  been  once  committed, 
a  second  commitment  for  the  same  cause,  before  the 
first  is  discharged,  or  notice  given  that  it  is  aban- 
doned, is  cleaily  informal  p.  But  where  the  defen- 
dant being  acknowledged  by  the  marshal  to  be  in  his 
custod}-,  at  the  suit  of  A,  it  was  moved  that  he  might 
be  chaiged  in  execution  also,  on  a  judgment  oi  out- 
lawry in  another  action,  at  the  suit  of  B,  the  court 
ordered  the  same  in  the  first  instance'^.* 

To  charge  the  defendant  in  execution  in  a  county- 
gaol,  a  writ  of  capias  ad  satisfaciendum  must  be 
sued  out,  and  lodged  with  the  sheriff  ^  If  the  de- 
fendant be  removed,  after  declaration,  to  the  Fleets 
or  found  in  the  prison  of  an  inferior  court,  the 
mode  of  charging  him  in  execution  is  by  writ  of 
habeas  corpus  ad  satisfaciendum^  returnable  in  court, 
on  a  day  certain  in  term ;  and  the  number  of  the 
judgment-roll  must  be  indorsed  on  the  habeas  cor- 
pus ^  Nor  is  the  prisoner  bound  to  give  notice  of 

his 

oGa^-eand  another  v.  Par-  >■  i^p.  k.  B.  514.  but 
«(3tt5,  M.  36  Geo.  III.  see  Barnes,  389. 

PIT.  R.  227.  s  Sid.    100.     R.   M.    1654. 

q  Amos   v.    Martin,  T.   36       §  7.   R.   T.    2    Geo.   I.    (6). 
Geo.  III. 

*  Frcytn  the  Addenda  to  the  London  edition.  "  The  prison-books  of  the 
Fleet  and  King^s  bench  ])risons,  tl  oiigh  admissible  evidence  to  prove  the 
period  of  the  commitnieiit  and  discharj^e  of  a  prisoner,  are  not  ad- 
laijfisible  to  prove  the  cause  of  his  comraitment."  3  Bos.  &  Pul.  188. 
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his  removal ;  but  the  plaintiff  must  take  notice  of  it 
at  his  peril :  Therefore  where  a  prisoner,  who  had 
been  surrendered  in  discharge  of  his  bail,  and  after- 
wards removed  to  the  Fleets  without  giving  any  no- 
tice to  the  plaintiff,  was  charged  in  execution,  as  a 
prisoner  in  the  King's  Bench,  the  court  granted  a  sn- 
persedeas;  for  the  plaintiff  should  have  demanded  to 
see  the  prisoner,  and  if  not  produced,  would  have 
known  where  to  find  him,  and  bring  him  back  by  ha- 
beas  corpus^  to  charge  him;  and  it  would  be  putting 
difficulties  upon  prisoners,  to  oblige  them  to  give  no- 
tice ^  When  the  defendant  is  charged,  by  any  of 
these  means,  the  execution  is  considered  as  executed; 
and  therefore,  where  the  plaintiff  afterwards  died,  it 
was  holden  that  his  executors  were  not  bound  to  re- 
vive the  judgment  by  scire  facias;  or  to  charge  the 
defendant  in  execution  de  noiio  ''.  But  where  the 
plaintiff,  having  charged  the  defendant  in  execution, 
died,  and  the  defendant's  wife  took  out  administra- 
tion to  the  plaintiff,  the  court  ordered  the  defendant 
to  be  discharged  out  of  custody ;  and  held  that  the 
plaintiff's  attorney  had  no  lien  on  the  judgment  for 
his  costs  ''. 

If  the  declaration  be  not  delivered,  and  an  affi- 
davit thereof  duly  made  and  filed,  (where  the  de- 
fendant 

t  2  Str.  1153.  Barnes,  258.  336.    1  Bos.  and 

«i  King  V.    MUlett^    H.     22  Pul.  176. 

Geo.   III.   Combrune  v.  ^  g  T.  R.  407. 

T.  42  G.  III.  accord,  but  see 
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fendant  is  in  custody  of  the  sheriff,  &.c.)  or  if  the 
plaintiff  do  not  proceed  to  trial  or  final  judgment,  or 
cause  the  defendant  to  be  charged  in  execution,  in  due 
time,  the  defendant  may  be  discharged  out  of  custo- 
dy, by  writ  of  supersedeas  or  otherwise,  according  to 
the  course  of  the  court,  on  filing  common  bail  by  bi//, 
or  entering  a  common  appearance  by  original;  un- 
less, upon  notice  given  to  the  plaintiff's  attorney, 
good  cause  be  shewn  to  the  contrary  ''^.  And  the  de- 
fendant may  also  be  discharged  out  of  custody,  when 
the  action  is  abated,  discontinued,  or  decided  in  his 
favour. 

To  discharge  a  prisoner  for  not  declaring,  or  for 
not  proceeding  to  final  judgment  or  execution,  in 
due  time,  the  defendant's  attorney  or  agent  should 
obtain  a  certijicate  "",  or  copy  of  the  causes  where- 
with he  stands  charged,  from  the  clerk  of  the  pa- 
pers of  the  King's  Bench  prison,  if  in  custody  of 
the  marshal ;  or  if  in  custody  of  a  sheriff  or  other 
officer,  from  the  goaler  or  keeper  of  the  prison  in 
which  he  is  confined ";  and  in  the  latter  case,  an 

affidavit 

^  R.  H.  26    Geo.   III.   and  §  I.  {b).     1     Str.   474.     But 

see  R.  E.  5  W.  &  M.  Reg.  3.  this  certificate  was   found   to 

§6.    R.    T.    2    Geo.  I.   Say.  be  useless ;   as  the  filing   of  a 

Rep.  111.  bill   or   declaration   might  be 

=^  It  was  formerly  necessary  shewn  for   cause  against  the 

to  get   a  certificate    from  the  defendant's     discharge,     and 

clerk  of  the  declarations,  that  therefore   it  is  now  dispensed 

no   bill     or   declaration    was  with. 

filed  in  his  office  against  the         y  R.  T.  2  Geo.  I.  §  1.  (b). 

defendant.    R.   T.   2  Geo.  I.  Append.  Chap.  XVI.  §  4. 
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»ffidamt  must  be  made,  of  his  having  signed  the 
same  ^ :  upon  which  a  summons  should  be  taken 
out,  and  served  on  the,  plaintiff's  attorney  or  agent, 
to  attend  a  judge,  and  shew  cause  why  the  defen- 
dant should  not  be  discharged  out  of  the  custody  of 
the  marshal^',  or  if  in  custody  of  a  sheriff,  &c.  why 
a  writ  of  supersedeas  should  not  issue  to  discharge 
him,  on  filing  common  bail  by  bill^  or  entering  a 
common  appearance  by  original. 

At  the  time  appointed  by  the  summons,  the  plain- 
tiff's attorney  or  agent  either  attends  and  consents  to 
an  order,  shews  cause  against  it,  or  does  not  attend. 
In  the  latter  case,  an  affidaiiit  being  made  of  tlie  ser- 
vice and  attendance  *",  the  judge  will  make  an  order 
for  the  defendant's  discharge,  on  ih^Jirst  summons, 
if  the  application  be  for  not  declaring :  but  if  it  be 
for  not  proceeding  to  judgment  or  execution  in  due 
time,  there  must  be  three  summonses,  before  the 
judge  will  make  an  order  for  non-attendance;  and  in 
a  country  cause,  the  order  on  an  attendance  is  not 
absolute  in  the  first  instance,  but  only  an  order  7iisi, 
unless  cause  be  shev/n  in  a  week,  to  give  the  agent 
an  opportunity  of  writing  to  his  client  for  instructions. 

When  an  order  is  made  for  the  defendant's  dis- 
charge, common  bail  should  be  filed  ^vith  the  clerk 

of 

2  Append.  Chap.  XVI.  §  5.        ^  Id.  ibid.    Append.  Chap. 
a  R.  E.  16  Car.  II.  reg.  1.    XVI.  §  6. 
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of  the  common  bails  by  bill  %  or  a  con\mon  appear- 
ance entered  with  the  filacer  by  orginal:  and  if  the 
defendant  be  in  custody  of  the  marshal,  a  certificate 
from  the  clerk  of  the  bails  or  filacer^  of  the  bail  be- 
ing filed,  or  an  appearance  entered,  will  be  a  suffi- 
cient ground  for  discharging  him,  without  a  super- 
sedeas ''.  But  ii  the  defendant  be  in  custody  of  a  she- 
riff or  other  officer,  he  must  sue  out  a  writ  of  super- 
sedeas ""•,  for  issuing  which  by  bill,  the  bail-piece,  sign- 
ed by  one  of  the  judges,  is  a  warrant  to  the  officer, 
with  whom  it  is  to  be  left;  and  he  delivers  it  over  to 
the  clerk  of  the  common  bails  to  be  filed  ^.  By  origi- 
nal, the  wntof  supersedeas  is  made  out  by  the  filacer  ^. 
Having  thus  shewn  in  what  manner  the  defend- 
ant is  to  be  discharged,  it  will  be  proper  to  consider 
what  causes  will  be  sufficient  to  prevent  his  dis- 
charge, for  not  declaring,  proceeding  to  trial  or 
final  judgment,  or  charging  him  in  execution.  We 
have  already  seen  '',  that  where  a  prisoner  is  super- 
sedeable,  for  want  of  filing  a  bill  against  him  in  due 
time,  he  waives  the  irregulai'ity  by  afterwards  plead- 
ing. Where  there  are  two  defendants,  and  one 
of  them  is  arrested  and  detained  in  prison,  but 
the  other  absconds,  so  that  the  plaintiff  is  obliged 

to 

^  R.  T.  9  W.  III.  f  R.  T.  2  Geo.  I.  §  2.  (d). 

«5  R.  T.  2  Geo.  I.  §  2.  (b).  s  Trye,  i?ifiref. 

e  Append.  Chap.  XVI.  §  8,         ^  Ante  305,  6. 
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to  proceed  to  outlawry  against  him,  this  seems  to 
be  a  good  cause  for  not  declaring  against  the  defen- 
dant who  is  in  prison,  until  the  other  defendant  be 
outlawed  '.  But  it  is  said,  that  in  such  case  the  plain- 
tiff must  move  for  time  to  declare  against  the  defen- 
dant in  custody  ■". 

After  declaration,  if  the  "oenue  be  laid  in  a  county 
where  the  assizes  are  holden  but  once  a  year,  it  may 
be  impossible,  by  the  course  of  the  court,  for  the 
plaintiff  to  try  his  cause  in  three  terms:  this  there- 
fore, when  it  happens,  is  allowed  to  be  a  good  cause 
for  not  proceeding  to  trial '.  So  where  the  writ,  in  a 
country  cause,  was  returnable  in  Michaelmas  term, 
and  the  plaintiff  declared  in  Hilary,  and  the  defend- 
ant imparled  till  Easter- term,  by  which  means  the 
plaintiff  was  disabled  from  proceeding  to  trial,  till  the. 
next  summer  assizes,  a  judge  refused  to  grant  a  su- 
persedeas "".  And  in  like  manner,  where  the  court 
take  time  to  give  judgment  on  demurrer^  &c.  they 
will  not  suffer  the  plaintiff  to  be  prejudiced,  but  will 
allow  this  to  be  a  good  cause  for  not  proceeding  to 
final  judgment". 

After  trial  or  final  judgment,  a  writ  of  error  and 
injunction  are,  whilst  they  continue  in  force,  good 

causes 

i  Barnes,    401.     2      Blac.  >  Barnes,  283. 

Rep.    759.    Pr.    Reg.     327.  >n  Crififis    and    IVi^gin^   T, 

semb.  contra.  28  Geo.  III.                              ' 

k  Per  Cur.  E.  12.  Geo.  Ill,  P  Barnes,  383. 
?  Cromp.  9. 
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causes  for  not  charging  the  defendant  in  execution*^. 
And  a  regular  treaty  of  accommodation,  or  agree- 
ment for  a  compromise,  is,  in  any  stage  of  the  ac- 
tion, a  good  cause  for  not  declaring,  &c.  ''  But  no 
treaty  or  agreement  is  sufficient  to  prevent  a  super- 
sedeas^ unless  it  be  in  writing,  signed  by  the  defend- 
ant or  his  attorney,  or  some  person  duly  authorised 
by  the  defendant;  and  it  be  expressed  therein,  that 
proceedings  are  stayed  at  the  defendant's  request  '^. 

If  the  defendant  be  superseded,  or  supersedeable, 
for  want  of  proceedings  before  judgment,  the  plain- 
tiff may  nevertheless  take  or  charge  him  in  execu- 
tion, at  any  time  <?/}<?/•  j  udgment- '.  But  he  cannot  do 
so,  if  the  defendant  be  superseded,  or  supersedeable, 
for  want  of  being  charged  in  execution '.  And  in  the 
latter  case,  the  defendant  cannot  be  holden  to  special 
bail  in  a  second  action,  upon  the  judgment  ^  The 
supersedeas  however,  in  the  first  action,  cannot  bf 
pleaded  in  bar  of  the  second".  And  after  judg- 
ment obtained  in  the  second  action,  the  defendant  is 
again  liable  to  be  taken  in  execution "'. 

o2Wils.  380.  R.    H.    26  M.  2  7  Geo.  III.   S.  P.   But 

Geo.  III.  K.  B.  but  see  I  Bos.  in  the  common  pleas,  he  can- 

Sc  Pul.  292.  C.  P.  not  be  detained  in  an  action 

p  4  Bur.    206S.     3     Wils.  on   the  judgment.   1   Bos.   Sc 

45  5.  1  East,  78.  in  nods.  Pul.  361. 

q  R.  H.26  Geo.  III.  =  R.  T.  2  Geo.  I.  §   1.  (0 

r  R.  T.  2  Geo.  I.  §  1.  (c).         t  Cowp.  72. 
IT.    R.     591.    (o).    Davies        u  i  T.  R.  273. 
and  Brotvn^  in  the  exchequer,         "^  Cowp.  72. 
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CHAPTER  XVII. 

Of  the  Removal   of  Causes  from   inferior 
Courts. 

TJTAVING  already  shewn  the  different  modes  of 
commencing  actions,  in  the  court  of  King's 
Bench,  it  may  be  proper  to  take  a  view  of  the  vari- 
ous means  by  which  they  are  remo'ued  thither  from 
inferior  courts.  These  are  by  writ  of  certiorari  or 
habeas  corpus^  from  inferior  courts  of  record;  or  by 
writ  o{  pone,  r e cor dari  facias  loquelam,  or  accedas  ad 
curiam,  from  such  as  are  not  of  record. 

The  writ  of  certiorari  is  a  writ  issuing  sometimes 
mt  of  Chancery,  and  sometimes  out  of  the  King's 
JJench:  and  Ueth  where  the  king  would  be  certified 
of  any  record  which  is  in  the  treasury,  or  in  the 
Common  Pleas,  or  in  any  other  court  of  record; 
or  before  the  sheriff  and  coroners;  or  of  a  record 
before  commissioners,  or  before  the  escheator;  in 
which  cases  he  may  send  this  writ  to  any  of  the  said 
courts  or  officers,  to  certify  such  record  before  him 
in  banco,  or  in  Chancery,  or  before  other  justices, 
where  the  king  pleaseth  to  have  the  same  certified: 
and  he  or  they  to  whom  the  certiorari  is  directed, 
ought  to  send  the  same  record,  or  the  tenor  of  it,  as 
commanded  by  the  writ;  and  if  they  fail  so  to  do, 
then  an  alias  shall  be  awarded,  and  afterwards  a 

plurieSf 
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phiriesy  with  a  clause  of  "uel  causa??!  nobis  sig?iificeSf 
and  after  that  an  attachment,  if  good  cause  be  not 
returned  upon  the  pluries  ^. 

A  certio?-a?-i  lies  in  civil  actions  before  judgment, 
in  the  King's  Bench,  in  all  cases  \\  here  this  court 
has  jurisdiction,  and  can  administer  the  same  justice 
to  the  parties  as  the  court  below :  and  though  the 
cause  cannot  be  determined  here,  yet  this  writ  may- 
be granted,  if  the  inferior  court  have  no  jurisdiction 
over  it,  or  do  not  proceed  therein  according  to  the 
rules  of  the  common  law  ^.  But  if  the  inferior  court 
have  jurisdiction,  and  this  court  have  not,  a  certio- 
rari cannot  be  had;  as  where  an  action  is  brought 
in  Londo?t  for  calling  a  woman  whore  ",  or  upon  a 
custom  or  bye-law,  which  is  only  suable  in  the  infe- 
rior court  ^.  So  it  lies  not  in  general,  where  the  debt 
or  damages  appear  to  be  under  forty  shillings  ^ :  but 
the  court  of  King's  Bench  have  refused  to  quash  a 
certiorari  upon  this  ground,  in  an  action  for  an  as- 
sault brought  against  excise-officers,  who  could  not 
have  had  an  impartial  trial  in  the  inferior  court  ^ 

After  judgment,  a  certiora?-i  does  not  in  general 

lie, 

^F.  N.  B.  245.  A.  B.  Gilb.  777,  8.  2  Blac.  Rep.  1060.    1 

£xec.  175,  6.  and  see  Palm.  Bos.  &  Pul.  93. 

562.  e  Brownl.  Brev.  Jud.   140. 

b  1  Lil.  P.  R.  253.  2  Brownl.  82.  Moyle,  69.  Clift, 

=  2  Rol.  Abr.  69.  Garth.  75.  374. 

d  1  Salk.  353.   6  Mod.  177.  f  4  T.  R.  499. 
3.  C.  Say.  Rep.  156.  2  Bur. 
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lie,  to  remove  a  cause  from  an  inferior  court;  and 
therefore  if  it  be  returned  thereon,  that  the  defendant 
is  condemned  by  judgment,  he  shall  be  remanded, 
and  continue  in  prison,  without  being  let  to  bail 
against  the  will  of  the  plaintiff,  until  agreement  be 
made  with  him  of  the  sum  adjudged^.  But  if  a 
defendant  in  execution  have  an  action  depending 
against  him  in  the  court  below,  thisj  being  returned, 
will  be  a  cause  of  detainer  in  the  court  above.  And 
in  cases  of  absolute  necessity,  as  where  the  inferior 
court  refuses  to  award  execution '',  this  court  will 
grant  a  certiorari  after  judgment,  for  the  sake  of 
doing  justice  between  the  parties.  So  where  the  in- 
ferior courts  acts  in  a  summary  method,  or  in  a  new 
course  different  from  the  common  law,  a  certiorari 
lies  after  judgment;  though  a  writ  of  error  does  not'. 
If  the  judgment  of  an  inferior  court  be  removed 
into  the  King's  Bench  by  certiorari^  and  the  party- 
sue  a  sci?-e  facias  to  have  execution  upon  such 
judgment,  he  ought  to  shew  in  his  scire  facias,  that 
it  is  the  judgment  of  an  inferior  court,  removed 
hither  by  certiorari,  and  to  point  out  the  particular 
limits  of  the  inferior  jurisdiction,  and  pray  execu- 
tion within  those  limits:  But  if  the  judgment  be  re- 
moved into  the  King's  Bench  by  writ  of  error,  and 
affirmed,  the  party  may  have  execution  in  any  part 

of 

e  Stat.  2  H.  V.  st.   1,  c  2,         ^  1  Lil.  P.  R.  252,  3. 
Year  Book,  9  H.  VL  8.  i  I  SaUv.  263. 
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of  Eni^land;  for  by  the  affirmance  it  is  become  the 
judgment  of  the  king's  bench  ".  And  now,  by  the 
statute  19  Geo.  III.  c.  70.  §  4.  reciting  that  persons 
served  with  process  issuing  out  of  inferior  courts, 
where  the  debt  is  under  ten  pounds,  may  in  order 
to  avoid  execution,  remove  their  person  and  effects 
beyond  the  hmits  of  the  jurisdiction  of  such  courts; 
it  is  enacted,  that  "  in  all  cases  where  final  jndg- 
"  ment  shall  be  obtained  in  any  action  or  suit,  in 
"  any  inferior  court  of  record,  it  shall  and  may  be 
''  lawful  to  and  for  any  of  his  majesty's  courts  of 
*'  record  at  tVestminster^  upon  affidavit  made  and 
"  filed  of  such  judgment  being  obtained,  and  of 
"  diligent  search  and  inquiry  having  been  made 
"  after  the  person  of  the  defendant  or  his  effects, 
"  and  of  execution  having  issued  against  such  per- 
"  son  or  effects,  and  that  they  are  not  to  be  found 
*'  within  the  jurisdiction  of  the  inferior  court,  to 
**  cause  the  record  of  the  said  judgment  to  be  remo- 
"  ved  into  such  superior  court,  and  to  issue  writs  of 
"  execution  thereupon,  to  the  sheriff  of  any  county 
*'  or  place,  against  the  defendant's  person  or  effects, 
"  in  the  same  manner  as  upon  judgments  obtained 
"  in  the  said  courts  at  Westminster'.^''  Which  pro- 
vision is  extended,  by  a  subsequent  statute',  to  the 

courts 

k  1  Ld.  Raym.  216.  3  Salk.  i  33  Geo.  III.  c.   68.  §    I. 

320.  Cdrth.  390.  S.  C.  but  see  S3,  and  for  the  form  of  si  writ 

F.  N.  B.  242.  C.  Gilb.  Repl.  of  cer//orar?  on  this  statute,  sec 

117.  Append.  Chap.  XVIJ.  §  5. 
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courts  in  Wales^  and  the  Counties  palatine;  with  this 
difference,  that  from  these  courts,  a  transcript  of  the 
record  is  to  be  removed,  and  not  the  record  itself. 
In  a  case  arising  upon  the  former  of  these  statutes, 
where  a  judgment  was  signed  against  a  defendant  in 
an  inferior  court  of  record,  and  he  surrendered  in 
discharge  of  his  bail,  but  before  he  was  charged  in 
execution,  he  was  removed  to  the  Fleet  by  habeas 
corpus;  the  court  of  Common  Pleas  determined,  that 
a  certiorari  might  be  granted  to  remove  the  record, 
in  order  to  charge  him  in  execution  in  the  Fleet,  on 
the  ground  that  although  the  case  of  a  prisoner  in 
actual  custody  be  not  within  the  express  terms,  yet 
it  is  within  the  equity  of  the  statute  "". 

Anciently,  it  seems,  no  other  court  but  the 
Chancery  could  grant  a  certiorariy  on  a  suggestion, 
where  there  was  nodiing  before  them":  but  it  is 
now  settled,  that  a  record  may  be  removed  into 
the  King's  Bench,  as  well  by  certiorari  out  of  that 
court  °,  as  by  certiorari  and  mittimus  out  of  Chan- 
cery ^r  For  the  court  of  King's  Bench  having  the 
superintendance  of  ail  inferior  courts,  their  proceed- 
ings are  removable  into  that  court,   in  order  that 

the 

m  1  H.  Blac.  532,  3.  Brev.    77.    Append.     Chap. 

n  Gilb.  Exec.   133.  cites  41  XVII.  §  1,  &c. 

Ass.  22.  P  F.  N.   B.  244.  (A).  245. 

°  Cro.    Eliz.    821.    1    Ld.  (A).  Gilb.  Exec.  175,  6. 
Raym.  216.  2  Atk.  317.  Then, 
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the  judges  may  inspect  the  record,  and  see  whether 
they  keep  within  the  hmits  of  their  jurisdiction ''. 
And  a  certiorari  lies  to  remove  a  cause  from  the 
court  of  the  isle  of  Ely  %  or  from  the  Cinque-ports  % 
or  other  exempt  jurisdiction.  And  even  in  the  case 
of  a  customary  proceeding  by  foreign  attachment,  if 
the  defendant  cannot  find  bail  below,  he  may  sue  out 
a  certiorari;  and  upon  putting  in  bail  in  this  court,  the 
cause  shall  go  on  there  '.  But  it  seems  to  have  been 
formerly  holden,  that  no  certiorari  lay  to  a  Coimty- 
palatine^  in  civil  cases  " :  And  it  cannot  now  be  had 
as  a  matter  of  course  ^•,  or  unless  a  special  ground  be 
laid,  as  that  the  case  strongly  calls  for  a  trial  at  bar  '*'. 
The  Avrit  of  certiorari  should  be  directed  to  the 
judge  or  judges  of  the  inferior  court,  from  which 
the  cause  is  intended  to  be  removed;  and  when  it 
is  for  the  removal  of  a  cause,  should  command 
them  to  certify  the  record^  with  all  things  touching 
the  same  "" :  therefore  where  a  certiorari  in  such  case 
w^as  to  certify  the  tenor  of  a  record,  it  was  superseded 
as  erroneous ;  for  being  to  remove  a  record  out  of 
an  inferior  court,  in  order  to  be  proceeded  on  in  a 

superior 

1  Gilb.  Exec.   143.   1  Salk.  "^  Gilb.  Exec.  201. 

144,  5.  vDoug.  749. 

I-  1  Salk.  148.  2  Ld.  Raym.  ^  jd.  ibid.  Append.  Chap; 

836.  r  Mod.  138.  S.   C.  and  XVII.  §  4.  As  to   Wales,  see 

see  3  East,  128.  Gilb.  Exec.  201. 

^  1  Lil.  P.  R.  253.  25r.  -^  Append.  Chap.  XVII.  % 

t  1  Salk.  148.  2  Ld.  Raym.  I,  &c. 
837.7  Mod.  138.  B.C. 
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superior  one,  it  ought  to  have  been  to  certify  the 
very  record ;  for  otherwise  no  proceeding  could  be 
had  upon  if.  Where  the  certiorari  issues  out  of 
Chancery,  it  is  an  original  writ,  and  may  be  tested 
at  any  time  in  term  or  vacation '';  and  should  be 
made  returnable  on  a  general  return-day :  But  where 
it  issues  out  of  the  Kmg's  Bench,  it  is  a  judicial 
"writ,  and  should  be  tested  in  term-time;  and  is 
usually  made  returnable  on  a  day  certain  in  court  *. 
If  the  writ  be  mis-directed'',  or  otherwise  bad  in 
point  of  law,  the  court  will  order  it  to  be  quashed, 
if  before  them;  or  if  not  returned,  will  grant  a  sit- 
persedeas ".  But  the  court  cannot  quash  a  writ  that 
is  not  before  them ".  And  though  the  parties  to 
whom  the  certiorari  is  directed,  and  in  whose  keep- 
ing the  record  is,  may  object  to  make  a  return  of  it, 
on  account  of  an  informality  in  the  direction,  yet 
they  having  in  fact  returned  it  into  this  court,  no 
such  objection  can  be  taken  by  third  persons  '^. 

The  writ  of  certiorari  lies  for  the  removal  of  all 
causes  from  inferior  courts,  whether  the  defendant 
has  been  proceeded  against  therein  by  capias,  or 
other  process:  But  the  writ  o^  habeas  corpus,  which 
will  next  be  considered,  only  lies  where  the  defen- 
dant has  been  airested  upon,  or  served  with  a  copy 
of  a  capias,  and  either  remains  in  custody,  or  has 

been 

y2  Atk.  317.  t-  3  Atk.  318,  19. 

2  Trye,  10.  '•  Id.  318.  and  see  Say.  Rep. 

a  Thes.    Brev.    67 1   8.   Ap-  156, 

pend.  Chap.  XVII.  §  1,  &c.  ^  4  t.  R.  499. 
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been  let  to  bail.  This  latter  writ,  though  its  direct 
object  be  to  bring  up  the  body  of  the  defendant, 
serves  consequentially  to  remove  causes  against  him 
from  inferior  courts:  And  the  ground  of  removal 
upon  this  writ  is,  that  when  a  defendant,  against 
whom  there  is  a  cause  depending  in  an  inferior 
court,  is  removed  by  habeas  corpus  into  the  court  of 
King's  Bench,  the  inferior  court  have  lost  their  ju- 
risdiction over  him  ;  and  not  having  jurisdiction 
over  his  person,  they  cannot  proceed  in  the  cause, 
and  the  bail,  if  any,  in  the  inferior  court  are  dis- 
charged ^. 

The  writ  of  habeas  corpus,  of  which  something 
has  been  already  said  ^,  as  it  is  used  to  remove  pri- 
soners into  the  custody  of  the  marshal,  is  a  judicial 
writ,  issuing  out  of  the  court  of  King's  Bench:  and 
like  the  certiorari^  should  be  directed  to  the  judge 
or  judges  of  the  inferior  court,  in  which  the  record 
is^;  commanding  them  to  have  the  body  of  the  de- 
fendant, together  wdth  the  day  and  cause  of  his 
being  taken  and  detained,  to  do  and  receive,  &c.  ^ 
And  when  it  is  directed  to  the  inferior  courts  of 
London^  Westviinster^  Southwark^  and  other  courts 
within  five  miles  of  London^  it  may  be  returnable 
immediate;  but  otherwise  it  must  be  returnable  on  a 
day  certain  in  court '. 

The 

^-  Skin.   244,   5.   and  see   3  ticular    cases,    see    Append. 

Bac.  Abr.  15.  Chap.  XVII.  %  6. 

i  Antc^  296,  &c.  "^  Append.  Chap.  XV.  §  2. 

g  For  the  direction  of  the  i  R.  M.  1654.  §  8. 
writ  of  habeas  corjius  in  par- 
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The  writ  of  certiorari  or  habeas  corpus,  when  de- 
i  vered  to  the  judge  or  judges  of  the  court  below,  in- 
stantly suspends  their  power;  so  that  if  they  after- 
wards proceed,  it  is  a  contempt,  for  which  they  arc 
liable  to  an  attachment;  and  the  subsequent  proceed- 
ings are  void  and  coram  nan  judice  ^.  On  receipt  of 
the  writ  therefore,  it  should  be  forthwith  allowed  and 
returned.  And  the  officer  cannot  refuse  to  obey  it, 
under  pretence  of  not  being  paid  his  fees  in  the  court 
below,  or  the  charges  of  bringing  up  the  defendaat  ^: 
for  the  former,  he  has  a  proper  remedy  by  action, 
and  for  the  latter,  if  not  paid,  the  defendant  may  be 
remanded '". 

It  was  formerly  usual  for  the  defendant  in  an  in- 
ferior court  to  sue  out  a  writ  of  certiorari  or  habeas 
corpus,  and  keep  it  in  his  pocket,  without  pro- 
ducing it,  till  issue  was  joined,  the  jury  sworn, 
and  the  plaintiff  had  given  his  evidence;  by  which 
means  the  plaintiff  was  not  only  put  to  a  consider- 
able expence,  but  the  defendant,  knowing  before- 
hand what  proofs  he  could  produce,  had  an  oppor- 
tunity of  opposing  them  by  false  witnesses".    To 

remedy 

^'&vo.  Ahv.  Mm.  Cause  de  re-  3  Mod.  85.  Skin.  244.  I 
Twoi/er/z/ea,  pi.  48.  1  Salk.  148,  Salk.  148.  352.  6  Mod.  177. 
9.  2  Ld.  Raym.  837,  8.  S.  C.  as  to  the  writ  of  habeas 
S.  C.  Gilb.   Exec.    144.   200.     corfius. 

202.  Gilb.  Repl.  117.  Doug.  »  2  Str.  814.  2  Bur,  1152. 
749.  as  to  the  writ  of  certio-  ^  1  Str.  308.  2  Str.  1262. 
rari;  and  Cro.  Car.  261.  "  6ee  the  preamble  to  the 
1    Mod.    125.   T.   Jon.  209-     statute  43  Eliz.  c.  5.  But  if 

Uift 
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remedy  this  mischief  it  was  enacted  by  the  statute 
43  Eliz.  c.  5.  that  "  no  writ  oi habeas  corpus,,  or  other 
"  writ  to  remove  any  cause  depending  in  an  inferior 
"  court,  having  jurisdiction  thereof,  shall  be  received 
"  or  allowed  by  the  judges  or  officers  of  such  court, 
**  but  they  may  proceed  therein,  as  if  no  such  writ 
*'  were  sued  forth  or  delivered,  except  the  said  writ 
"  be  delivered  to  such  judges  or  officers,  before  the 
"jury  have  appeared,  and  one  of  them  is  sworn,'' 
And  still  further  to  avoid  vexatious  delays,  by  the  re- 
moval of  causes  out  of  inferior  courts,  it  was  enacted 
by  the  statute  21  Jac.  I.  c.  21.  \  2.  that  "  no  WTitof 
*'  habeas  corpus,  certiorari,  or  other  wTit,  except  WTits 
"  of  error  or  attaint,  to  stay  or  remove  any  cause  de- 
"  pending  in  an  inferior  court  of  record,  having  ju- 
"  risdiction  thereof,  where  the  same  arises  within  its 
*'  jurisdiction,  shall  be  received  or  allowed  by  the 
"  judges  or  officers  of  such  court,  but  they  may  pro- 
"  ceed  therein,  Sec.  except  the  said  writ  be  delivered 
"  to  such  judges  or  officers,  before  issue  or  demurrer 
"  joined  in  the  said  cause;  so  as  the  same  be  not 
"  joined  ^within  six  weeks  next  after  the  arrest  or 
"  appearance  of  the  defendant."    This   statute  is 

confined 

the  certiorari  had  been  deU-  cause  the  jury  were  sworn  to 
vered  -after  the  jury  were  speak  the  truth,  and  the  in- 
charged  with  the  evidences,  tent  of  the  certiorari  in  such 
the  inferior  court  might  have  case  was  not  to  stop  the  trial, 
proceeded  to  take  the  ver-  Gilb.  Exec.  144- 
dict,    and   then  certified;    be- 
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confined  to  inferior  courts  of  record ;  and  does  not 
extend  to  the  case  of  an  interlocutory  judgment : 
Therefore  the  practice  in  that  case  is  to  allow  the 
habeas  corpus  or  ■certiorari,  in  like  manner  as  upon 
the  43  Eliz.  provided  it  be  delivered  at  any  time 
before  the  jury  are  s\vorn  °;  which  is  also  the  prac- 
tice, where  issue  is  joined  within  six  weeks  next 
after  the  defendant's  arrest  or  appearance. 

By  the  last- mentioned  statute  it  is  further  provided, 
that  "  if  any  cause,  not  concerning  freehold  or  inhe- 
"  ritance,  or  title  of  land,  lease  or  rent,  commenced 
''  or  depending  in  any  such  inferior  court  of  record, 
"  it  shall  appear  or  be  laid  in  the  declaration,  that  the 
'*  debt,  damages  or  things  demanded  do  not  amount 
"  to,  or  exceed  the  sum  oS.  Jiiie  pounds,  then  such 
"  cause  shall  not  be  stayed  or  removed  by  any  writ 
*'  or  writs  whatsoever,  other  than  writs  of  error  or 
"  attaint  ^.  And  if  any  writ  or  writs  shall  be  granted 
"  or  sued  forth  contrary  to  the  intent  and  meaning 
'*  of  this  act,  the  judges  of  the  inferior  court  may 
'*  disallow  and  refuse  the  same,  and  proceed  as  if  no 
*'  such  writ  had  been  granted  or  sued  forth :  provided 
*'  there  be  an  utter-barrister,  of  three  years  standing, 
*'  at  the  bar  of  one  of  the  four  inns  of  court,  steward 
*'  or  under- steward,  town-clerk,  judge  or  recorder 
"  of  such  inferior  court,  or  assistant  to  the  judge 
*'  or  judges  of  the  same,  who  is  not  an  utter- bar- 

"  rister 

°  2  Bur.    759.    but  sec  Pr.     C  contra. 
Reg.  217.    Barnes,    221.     S.         p  21  Jac.  I.  c.  23.  §4. 
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"  rister  of  that  standing,  there  present,  and  not  of 
*'  counsel  in  any  action  or  suit  there  depending''." 
If  this  proviso  be  not  complied  with,  the  cause  may- 
be removed  at  any  time  " :  and  the  court  will  not 
grant  a.  procedendo,  where  the  judge  is  a  barrister,  if 
he  be  not  present  at  the  trial  % 

Soon  after  the  making  of  this  statute,  a  method 
was  contrived  of  removing  causes  for  sums  not 
exceeding  ^ue  pounds,  by  setting  up  an  action  for 
a  fictitious  demand,  to  a  larger  amount;  and  then, 
upon  suing  out  a  habeas  corpus,  all  the  causes  were 
removed  together  K  To  defeat  this  contrivance, 
it  was  enacted  by  a  subsequent  statute  ",  that  *'  the 
"  judges  of  such  inferior  courts  as  are  described 
"  in  the  statute  of  James,  may  proceed  in  such 
"  causes  as  are  therein  specified,  which  appear  or 
"  are  laid  not  to  exceed  the  sura  oi  Jive  pounds, 
"  although  there  may  be  other  actions  against  the 
*'  defendant,  wherein  the  plaintiff's  demands  may 
**  exceed  the  sum  of  five  pounds."  And  lasdy, 
by  the  statute  19  Geo.  III.  c.  70.  ^  6.  which  takes 
away  the  arrest  under  ten  pounds  in  inferior  courts, 
it  is  provided,  that  "  no  cause,  where  the  cause  of 
'*  action  shall  not  amount  to  the  sum  of  ten  pounds 
"  or  upwards,  shall  be  removed  or  removeable 
"  into  any  superior  court,  by  any  writ  of  habeas 
"  corpus  or  otherwise,   unless  the  defendant  shall 

'  *'  enter 

n21  Jac.  I.  c.  23.  §  6.  M  Bur.  5U. 

'  Cro.    Car.    79      3   Mod.         t  Palm.  403. 
85.  ^  12  Geo.  I.e.  29.  §3. 
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'■'<  enter  into  a  recognisance  to  the  plaintiff,  in  the  in- 
'*  ferior  court,  with  two  sufficient  sureties,  in  double 
"  the  sum  due,  for  the  payment  of  the  debt  and 
"  costs,  in  case  judgment  shall  pass  against  him.'* 
On  a  certiorari,  the  record  itself  is  returned,  in  the 
condition  in  which  it  was  when  the  writ  came  to  the 
court  below'':  And  this  writ  removes  all  things 
done  in  that  court,  between  the  teste  and  return 
of  it  "\  But  upon  a  habeas  corpus,  the  record  itself  is 
never  removed,  as  it  is  upon  a  certiorari,  but  re- 
mains below;  and  the  return  is  only  an  account  or 
history  of  the  proceedings,  stated  and  sent  up  to  the 
superior  court,  to  enable  them  to  judge  and  deter- 
mine the  matter  there  ".  It  is  not  deemed  a  sufficient 
return  to  a  habeas  corpus^  that  before  the  coming  of 
the  writ,  the  party  was  bailed;  for  he  is  still  in  cus- 
tody in  contemplation  of  law  ^.  And  w  hen  the  writ 
is  disallowed  by  the  inferior  court,  for  any  of  the 
causes  before-mentioned  %  it  must  still  be  returned 
to  the  superior  court,  with  the  special  matter  ^ 

On 

V  Gilb.     Exec.     144.    200.  S.C.  Skin.  452. 

Gilb.  Repl.  117.  S.  P.  1  Salk.  y  Salmon    &    Slade,  H,  25, 

352.    6    Mod.     177.    S.     C.  26  Car.  II.  cited  in  2  Cromp. 

2  Ld.     Raym.  1102.  2    Atk.  419. 

317.  2  Ante,  338,  9. 

^  1  Salk.  149.  2  Ld.  Raym.  a  i  Mod.    195.   S  Mod.  85. 

838.  S.  C.  Carth.  59.  2  Cromp.  419,  20. 

^  I  Salk.  352,  6  Mod.  177. 
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On  the  return  of  the  certiorari  or  habeas  corpus,  if 
the  defendant  be  in  actual  custody  on  mesne  process, 
the  court  will  not  discharge  him,  until  bail  be  put  in 
■  and  perfected  above '' :  and  therefore  in  such  case, 
tl:ie  usual  way  of  gaining  the  defendant  his  liberty,  is 
to  put  in  and  perfect  bail  below,  before  the  writ  is 
brought ".  When  the  defendant  is  not  in  actual  cus- 
tody, at  the  return  of  the  certiorari  or  habeas  corpus^ 
he  must  put  in  bail,  if  called  upon,  in  the  court  above; 
which  bail  is  either  common  or  special,  as  in  the  court 
beloiv. 

Before  the  statute  12  Geo.  I.  c.  29.  every  defend- 
ant, not  being  an  executor  or  administrator,  must 
have  put  in  special  bail  upon  a  certiorari  or  habeas 
corpus,  in  all  actions  whatsoever,  except  actions  for 
words  and  trifling  assaults,  unless  a  judge  had  other- 
wise ordered  ^.  By  that  statute,  "  no  person  shall  be 
<■'■  holden  to  special  bail,  upon  process  issuing  out  of 
"  an  inferior  court,  where  the  cause  of  action  shall  not 
"  amount  to  the  sum  oi forty  shillings  or  upwards." 
And  by  a  subsequent  statute  ^,  "  no  person  shall  be  ar- 
"  rested,  or  holden  to  special  bail,  upon  such  process, 
*'  where  the  cause  of  action  shall  not  amount  to  the 
^''  sum  of  ten  pounds  or  upwards."  Therefore  at  this 
day,  unless  there  be  a  cause  of  action  to  that  amount,  the 

defendant 

'^  R.    M.   1654.   §  7.  R.   H.  d  R.   M.    1654.  §  9.   R.  H. 

2  Jac.  II.  (a).  2  Jac.  II.  1  Salk.  98.  102. 

■^  New  Guide,    K.   B.  244.        «  19  Geo.  III.  c  70. 
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defendant  need  not  put  in  special  bail,  upon  a  cer- 
tiorari or  habeas  corpus,  in  the  court  above:  though 
if  it  be  under  that  amount,  he  must  enter  into  a  re- 
cognisance with  two  sureties,  to  the  plaintiff,  in  the 
court  below,  pursuant  to  the  statute  19  Geo.  III.  c. 
70.  §  6.  On  a  recognisance  to  render  in  an  inferior 
court,  if  the  proceedings  are  removed  into  the  King's 
Bench  by  writ  of  error,  a  render  in  that  court  has 
been  deemed  a  good  performance  of  the  condition  ^. 

At  the  return  of  the  writ  of  certiorari  ■  or  habeas 
corpus,  the  plaintiff  may  have  a  rule  for  a  procedendo, 
unless  the  defendant  put  in  bail  within  four  days 
after  notice  of  the  rule,  if  in  ter7n;  if  in  'vacation, 
then  a  rule  or  warrant  for  a  procedendo,  unless  good 
bail  be  put  in,  within  six  days  after  notice  thereof^. 
But  the  defendant  cannot  put  in  bail  before  the  return 
of  the  writ ' :  and  even  afterwards,  he  is  not  obliged 
to  do  so,  unless  called  upon  by  rule  ^ 

The  bail  upon  a  habeas  corpus  are  taken  on  a  bail- 
piece,  setting  forth  that  the  defendant  is  delivered  to 
bail  upon  a  habeas  corpus,  at  the  suit  of  the  plaintiff 
or  plaintiffs  in  the  plaint  ^ ;  in  which  respect  it  differs 
from  the  bail-piece  upon  a  cepi  corpus.  The  bail- 
piece 

1"  I  Str.  49.  j  New-Guide,    K.  B.   249. 

s  1  Lil.  P.  R.  252.  but  see  R.  M.  1654.  §  8. 

J^  R.  H.  10  W.  III.  (c).  k  R.  T.  8  W.  IIL   /?e5-.  8. 

iR.M.  1651.  R.  E.  29Car.  §  1.   and   see  Append  Chap. 

II.  U.  H.  10  W.  III.  XVII.  §7,8. 
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})iece  is  usually  annexed  to  the  habeas  corpus  and 
return;  it  being  a  rule  '  that  "  no  bail  shall  be  taken 
"  upon  a  habeas  corpus^  by  any  justice  of  this  court, 
<'  unless  the  writ,  with  the  return  thereof,  shall  be 
*'  offered  before  the  said  justice  to  be  filed,  at  the 
*'  time  of  putting  it  in."  Where  common  bail  are 
sufficient,  the  bail-piece  should  be  filled  up,  annexed 
to  the  habeas  corpus  and  return,  and  filed  by  the  de- 
fendant's attorney  at  a  judge's  chambers,  within  the 
time  allowed  by  the  rule  ".  Where  special  bail  are 
required,  they  may  be  put  in  at  any  time  pending  the 
rule,  before  a  judge  in  town,  commissioner  in  the 
country,  or  judge  of  assize  in  his  circuit":  and  they 
are  either  absolute  or  de  bene  esse,  as  upon  a  cepi 
corpus  °. 

When  special  bail  are  put  in  upon  a  habeas 
corpus.,  notice  thereof  should  be  given  in  writing, 
before  the  expiration  of  the  rule,  to  the  plaintiff's 
attorney  P;  who  is  allowed  twenty-eight  days  after 
they  are  put  in,  to  except  to  them :  and  if  he  do 
not  except  to  them  for  insufficiency  within  that 
time,  the  bail-piece  should  be  filed  by  the  defen- 
dant's attorney,  withinyb//r  days  next  after  the  end 

of 

1  R.  H.  10  W.  III.  o  R.  M.  1654.  §  7,  8.  Antey 

™  New-Guide,   K.  B.    250,  221. 

251.  P  Append.    Chap.    XVII. 
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of  the  twenty  eight  days  'J.  If  the  bail  in  an  inferior 
court  offer  to  become  bail  in  the  action  here,  the 
plaintiff  is  in  general  compellable  to  take  them ;  be- 
cause he  might,  but  did  not  except  to  them  below: 
But  it  is  otherwise,  where  a  cause  comes  hither  out 
of  London;  for  the  sufficiency  of  the  bail  there  is  at 
the  peril  of  the  clerk,  and  he  is  responsible  to  the 
plaintiff;  so  that  the  plaintiff  had  not  the  liberty  of 
excepting  to  them;  and  the  clerk  is  not  responsible, 
if  they  be  deficient,  in  this  court,  though  he  was  in 
London  \ 

If  the  plaintiff  except  against  the  bail,  he  may  have 
a  rule  or  warrant  for  2i  procedendo^  unless  they  are  per- 
fected in  four  days  after  service  of  the  rule  ' :  ar^d 
thereupon  the  same  or  diferent  bail  must  justify,  (as 
in  other  cases,)  within  the  four  days,  if  the  rule  be 
served  in  term;  but  if  served  in  vacation^  it  is  suffi- 
cient for  the  defendant  to  give  notice,  within  the  time 
allowed  by  the  rule,  of  an  intended  justification  on  the 
first  day  of  the  ensuing  term  ^ 

The  bail  upon  a  habeas  corpus  are  liable  to  all  the 
actions  mentioned  in  the  return  of  it,  wherein  the 
plaintiff  or  plaintiffs  shall  declare  within  two  terms  ". 
But  this  must  be  understood  of  the  bail  upon  a 

habeas 

<i  R.  M.  1654.  §  8.  R.  M.  t  New-Guide,  K.  B.  249. 
16  Car.  II.  and  note  (6).  and  see  Append.  Chap.  XVII. 
iSalk.  98.  §  11,   12. 

»  1  Salk.  97.  u  R.  H.  2  Jac.  II.  (a). 
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habeas  corpus,  before  declaration:  for  it  is  said,  that 
if  the  plaintiff  have  declared  before  the  habeas  corpus 
delivered,  in  one  action  which  requires  special  bail, 
and  in  another  wherein  commori  bail  is  sufficient,  the 
bail  shall  be  special  only  as  to  that  action  which  re- 
quires special  bail,  and  common  to  the  other  ^,  On  a 
removal  after  declaration,  special  bail  are  liable, 
though  the  plaintiff  declare  in  a  different  kind  of  ac- 
tion in  the  court  above,  so  as  it  be  for  the  same 
cause  ". 

If  bail  be  not  put  in  and  perfected  in  due  time, 
a  procedendo  may  be  awarded  " :  which  is  a  writ  di- 
rected to  the  judges  of  the  inferior  court,  com- 
manding them  to  proceed  in  the  cause  ^,  notwith- 
standing the  writ  before  delivered  to  them.  ThQ  pro- 
cedendo removes  the  suspension  created  by  the  certi- 
orari or  habeas  corpus  ^ ;  and  this  writ  may  also  be 
awarded,  where  it  appears  upon  the  return  of  the 
habeas  corpus^  that  the  court  aboiie  cannot  administer 
the  same  justice  to  the  parties  as  the  court  below; 
as  in  the  cases  before-mentioned  ^,  where  an  action 
is  brought  in  London^  for  calling  a  woman  whore; 
or  upon  a  custom  or  bye-law,  which  is  only  suable 
in  the  inferior  court.  So  where  a  habeas  corpus  was 

brought, 

V  Serle  v.    M-wton,   H.  25,  §  11,  12. 

26  Car.  II.  2  Cromp.  428.  ^  1  Salk.  352.  6  Mod.  177 

^  1  Wils.  277.  S.  C. 
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brought,  after  interlocutory  and  before  final  judgment 
in.  an  inferior  court,  and  the  defendant  died  before  the 
return  of  it,  a  procedendo  was  awarded :  because,  by 
the  8  &  9  W.  3.  c.  11.  the  plaintift'may  have  a  ^dr^ 
fi2cias  against  the  executors,  and  proceed  to  judg- 
ment, which  he  cannot  have  in  another  court;  and 
by  this  means  he  would  be  deprived  of  the  effect  of 
his  judgment,  which  would  be  unreasonable  ^  So 
where  an.  action  was  brought  in  the  sheriff's  court  of 
London  against  two  partners,  and  one  of  them 
brought  a  habeas  corpus,  and  put  in  bail  for  himself 
only,  a  procedendo  was  granted:  for  otherwise  the 
plaintiff  would  have  been  disabled  from  going  on  in 
cither  court ". 

In  causes  removed  from  the  Mayor's-court  of 
London^  the  court  will  allow  the  validity  of  the 
custom  or  bye-law,  upon  which  the  action  is  found- 
ed, to  be  discussed  in  a  summary  way,  upon  the 
return  of  the  certiorari  or  habeas  corpus^  and 
before  it  is  filed '':  but  where  an  action  was  brought 
in  that  court,  and  the  defendant,  who  was  an 
attorney  of  the  King's  Bench,  pleaded  his  privi- 
lege, a  procedendo  was  awarded,  without  prejudice 
to  the  defendant's  pleading  his  privilege  in  the 
court  below  ^.  So  where  a  cause  was  removed  from 
the  Mayor's-court  of  London  by  habeas  corpus^  to 

which 

h  1  Salk.  352.  J  I  Ld.  Raym.  581. 
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which  a  return  was  made,  stating  a  custom  un^lef 
which  the  defendant  was  sued  and  arrested,  error  be- 
ing suggested  on  the  proceedings  below,  this  court 
would  not  stay  the  procedendo  merely  on  that  ground ; 
but  said  they  would  leave  the  defendant  to  his  writ 
of  error  ^  But  except  in  causes  removed  from  Lon- 
don^ this  court  will  not  enter  into  the  validit}^  of  a 
custom  or  bye-law  in  a  summary  way,  on  the  re- 
turn of  the  certiorari  or  habeas  corpus;  but  put  the 
parties  to  declare  upon  it  here,  and  demur  ^. 

If  a  record  be  filed  here  upon  a  certiorari^  it 
can  never  be  sent  back  or  remanded,  either  in  the 
term  in  which  it  is  filed,  or  any  other;  and  that 
is  plain  by  the  act  of  6  H.  VIII.  c.  6.  which 
enables  this  court  to  remand  it  in  case  of  felony, 
which  otherwise  they  could  not  have  done  '' :  and 
therefore  the  procedendo  must  be  moved  for  on  the 
return  of  the  certiorari^  and  before  it  is  filed.  But 
upon  a  habeas  corpus  it  is  otherwise;  because  the 
very  record  below  is  not  returned  thereon,  and 
therefore  cannot  be  filed ;  consequently  a  procedendo 
may  be  gi'anted  on  this  writ,  after  the  return  is 
filed;  because  it  will  not  send  out  any  record  filed 
in  this  court,  but  only  takes  off  the  suspension 
created  by  the  habeas  corpus  \    After  the  cause  has 

been 

f6T.  R.  r 50.  and  see  2  S.  C.  and  see  Gilb.  Exec.  144j 
Bos.  &  Pul.  93.  5. 
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been  once  remanded,  by  writ  o^ procederido^  it  can- 
not be  again  removed,  or  stayed  by  any  writ  before 
judgment  ^.  And  if,  after  -a procedendo  to  carry  a  cause 
back  to  an  inferior  court,  the  plaintiff  recover,  and 
then  sue  out  a  scire  facias  against  the  bail  below,  and 
they  remove  the  proceedings  against  them  into  the 
King's  Bench  by  habeas  co  pus,  this  court  will  awiird 
a  procedendo  in  the  suit  against  the  bail  \ 

A  certiorari^  as  we  have  already  seen,  removes 
the  record  in  a  civil  cause  from  the  inferior  court: 
but  though  the  record  be  brought  up  on  this  writ, 
into  the  court  above,  yet  they  do  not  take  up  the 
cause  where  the  record  leaves  off,  but  begin  the 
whole  proceedings  de  noiio;  for  there  is  no  continu- 
ance from  the  inlerior  to  the  superior  court,  and 
therefore  they  cannot  proceed  on  that  record  which 
was  below:  and  though  a  certiorari  removes  the 
record  in  the  condition  in  which  it  Avas  at  the  time 
of  the  service  of  the  writ,  and  thereby  transfers  the 
same  into  the  superior  court,  yet  it  cannot  make 
the  roll  of  the  inferior  court  a  record  of  the  supe- 
rior one,  but  only  brings  up  the  record  from  the 
inferior  to  the  superior  court  "" :  and  nothing  is  re- 
corded here  but  the  original ".  Therefore  where  the 

proceedings 

kStat.    2\  Jac.  I.    c.    23.  N.  B.  71 .  C.  Gilb.  Repl.  1 17. 
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proceedings  in  an  inferior  court  of  record  were  re- 
moved by  certiorari  into  the  common  pleas,  and  the 
question  was  whether  the  plaintiff  should  declare  dc 
novo,  it  appearing  by  the  return  that  the  parties  were 
at  issue  in  the  court  below,  it  was  held  that  the  plain- 
tiff must  declare  de  novo  °. 

So  upon  a  habeas  corpus,  the  parties  have  no 
day  in  court;  and  as  the  record  is  not  removed  upon 
this  writ  fi'om  the  inferior  court,  but  only  an  account 
or  history  of  their  proceedings,  the  plaintiff  must  be- 
gin denovo,  anddeclai'e  against  the  defendant  as  incus- 
tody  of  the  marshal  p.  But  it  is  otherwise  where  conu- 
sance is  demanded  and  allowed ;  for  there  the  superior 
court  gives  a  day  to  the  parties  in  the  inferior  court, 
and  transfers  the  roll  itself  into  that  court.  And  the 
reason  of  the  difference  is,  that  the  inferior  court 
which  has  conusance  being  taken  out  of  a  su- 
perior one,  the  judges  continue  the  cause  into  the 
inferior  court,  as  into  a  court  erected  by  the  king, 
and  taken  out  of  the  ordinary  jurisdiction;  and 
therefore  the  proceedings  go  on  as  in  the  court  in 
which  they  were  commenced:  but  where  the  cause 
is  taken  from  the  inferior  to  the  superior  court, 
they    do  not   proceed  as   in  the  same  court;  for 

it 
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it  would  be  below  the  higher  jurisdiction  not  to  pro. 
ceed  on  it  as  res  Integra,  or  to  suffer  any  continuance 
to  be  made  from  a  subordinate  power  to  theirs ''. 

The  declaration  upon  a  habeas  corpus  must 
be  delivered,  if  at  all,  before  the  end  of  the 
second  term  after  putting  in  bail,  including  the 
term  in  which  it  was  put  in  ^ :  And  if  the  plaintiff 
do  not  declare  within  that  time,  the  defendant's 
attorney  is  not  bound  to  accept  a  declaration; 
though  the  plaintiff  cannot  be  non-prossed  for  want 
of  it  \  On  the  removal  of  a  cause  by  habeas  corpus 
out  of  the  courts  of  Canterbury,  Southamptony  Hully 
Litchfield^  or  Pool^  which  are  counties  where  the 
judges  of  nisi  prius  seldom  come,  if  the  action 
be  transitory,  the  venue  must  be  laid  in  the 
county  of  Kent^  Southampton^  Torky  Stafford,  or 
Dorset y  where  the  town  and  county  lies'.  And 
on  a  habeas  corpus  returnable  in  Michaelmas  or 
Easter  term,  if  the  declaration  be  delivered  before 
the  third  return,  the  defendant  is  not  entitled  to 
an  imparlance".  So  when  a  defendant  removes 
the  cause  by  habeas  corpus  from  an  inferior  court, 

and 

q  Gilb.    Exec.     144.    200.  terms   to    declare,  after    bail 

F.   N.  B.   71.    C.  Gilb.  Repl.  putin;  and  see  6  T.  R.  752. 

117.  sR.   M.    16    Car.    II.   (e). 

••  1    Str.   631.   Barnes,   90.  Cowp.  117.  1  T.  R.  372. 

but  see    Cro.    Jac.     620.   hj  ^  R.  M.  1654.  §  9. 

which   it   appears    that    an-  »  1  Mod.    1.   2    Salk.  515. 

ciently  the  plaintiff  had  three:  1  Wils.  154. 
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and  the  plaintiff  does  not  declare  until  the  next  term, 
an  imparlance  is  not  allowed ;  for  such  removals  be- 
ing in  general  considered  as  dilatory,  it  would  only  be 
adding  to  the  delay,  if  an  imparlance  were  granted  \ 
If  a  plaint  be  levied  in  an  inferior  court,  within  six 
years  after  the  cause  of  action  arose,  and  then  it  be 
removed  into  the  King's  Bench  by  habeas  corpus^  and 
the  plaintiff  declai'e  here  de  novo^  and  the  defendant 
plead  the  statute  of  limitations,  the  plaintiff,  we  have 
seen  %  may  reply,  and  shew  the  plamt  in  the  inferi- 
or court,  and  that  will  be  sufficient  to  avoid  the  sta- 
tute. And  it  is  a  rule,  that  upon  a  cause  removed  by 
habeas  corpus  out  of  an  inferior  court,  having  juris- 
diction of  the  cause,  if  judgment  be  given  for  the 
plaintiff,  the  costs  below  are  to  be  considered  and 
cast  into  the  judgment;  if  for  the  defendant,  the 
charges  of  putting  in  bail  "'. 

When  the  inferior  court  from  which  the  cause 
is  to  be  removed  is  not  of  record,  the  means  of  re- 
moving it,  we  may  remember,  are  by  pone^  recor- 
dari  facias  Iqquelam^  or  accedas  ad  curiam.  These 
writs  are    chiefly    calculated    for    the   removal   of 

actions 

>^  6  T.  R.   752.   but  see  2         ^  Ante,  25,  6. 
Bos.  &  Pul.  137.  -^  R.  M.  1654.  §  22-. 
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actions  of  repleiiin  from  the  county  court,  or  court  of 
some  lord  authorised  to  grant  replevins ;  for  it  is  be- 
neath the  dignity  of  a  superior  court  to  proceed  in 
other  actions,  if  the  debt  or  damages  appear  to  be 
under y^rry  shillings;  and  therefore  in  such  case,  if 
the  cause  were  removed,  the  court  would  remand  it 
hy  procedendo. 

If  a  replevin  be  sued  by  writ  out  of  Chancery,  then 
if  the  plaintiff  or  defendant  would  remove  the  cause 
out  of  the  county  court,  into  the  King's  Bench  "  or 
Common  Pleas,  he  ought  to  sue  out  a  writ  of  pone  ^; 
which  is  an  original  writ,  issuing  out  of  Chancery, 
directed  to  the  sheriff  of  the  county  where  the  reple- 
vin is  brought;  and  when  returnable  in  the  King's 
Bench  ",  it  commands  the  sheriff  to  put  before  the 
king,  on  a  general  return-day,  wheresoever  &c.  the 
plea  which  is  in  his  county,  by  the  king's  writ,  be- 
tween the  parties,  of  the  cattle  or  goods  taken  and 
unjustly  detained,  &c.. 

The  writ  of  pone^  if  taken  out  by  the  plaintiff  in 
replevin,  hath  a  clause  in  it,  commanding  the  sheriff 
to  summon  the  defendant  to  appear  in  the  court 
above,  at  the  return-day,  that  he  be  then  there,  to 
answer  the  plaintiff  thereupon  ^   If  the  replevin  be 

removed 

^  Bro.  Abr.  tit.  CcMse  6?e  re-    Repl.    102.   Append.    Chap, 
mover filea,  pi.  50.  Trye,  94.         XVII.  §  13. 
y  F.   N.   B.   69;   M.   Gilb.        ^  Id,  ibid. 
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removed  by  the  defendant^  then  the  pa^ic  commandos 
the  sheriff,  that  he  warn  die  plamtifF  to  be  there,  to 
prosecute  his  plaint  thereupon  against  the  defendant, 
if  he  shall  think  proper  -^ ;  And  by  this  means,  both 
parties  have  a  day  in  the  court  above  ^. 

When  the  plaint  is  in  the  county  court,  and  the 
replevin  sued  there  without  writ,  then  if  tlie  plaintiff 
or  defendant  would  remove  it,  he  ought  to  sue  out  a 
WTit  of  r e cor dari  facias  loquelam;  which  is  an  origi- 
nal writ,  issuing  out  of  chancery  "■,  directed  to  the 
sheriff  in  whose  court  tlie  plaint  is  entered  ^,  com- 
manding him  that  in  his  full  county,  he  cause  to  be 
recorded  the  plaint  which  is  in  the  same  county, 
without  the  king's  writ;  and  that  he  have  that  record 
in  the  court  above,  on  a  general  return-day,  under 
his  seal,  and  the  seals  of  four  lawful  knights  of  his 
County,  who  were  present  at  that  recording;  and  that 
he  prefix  the  same  day  to  the  parties,  that  they  be 
then  there,  to  proceed  in  the  action  ". 

Ajid  if  a  replevin  be  sued  by  plaint  in  the  court  of 
any  lord,  other  than  in  the  county  court  before  the 
sheriff,  then  the  recordari  has  a  clause  therein,  com- 
manding the  sheriff,  that  taking  witli  him  four  dis- 
creet 

a  Append.  Chap.  XVII.  §  14,  ''^  Trye,  93. 

b  Gilb.Jlepl.  72.  ^-  F.  N.  B.  70.  B.  Append 

c  F.  N.  B.  70.  B.  GUb,  Chap.  XVII.  %  15. 
Repl.  lOS. 
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creet  and  lawful  knights  of  his  county,  he  go  in  his 
proper  person  to  the  court  of  the  lord;  and  in  that 
full  court,  cause  to  be  recorded  the  plaint,  &c.*: 
and  from  this  clause  in  the  writ,  it  is  called  an  acce- 
(las  ad  curiam^:  On  this  writ  the  sherijBPmust  go  in 
person  to  the  lord's  court,  and  take  with  him  four 
men  of  his  county ;  but  it  is  not  necessary  that  they 
should  be  knights  ^\ 

The  plai?it iff  msLV  remove  the  plea  out  of  the  county 
courts  either  by  pone  or  recordari,  without  cause 
shewn;  for  it  is  in  his  own  delay:  but  the  defendant 
cannot  remove  it  without  cause  shewn ;  for  since  it 
is  in  delay  of  the  plaintiff,  a  just  cause  ought  to  appear 
on  record  for  such  removal '.  The  cause  of  removal 
usually  assigned  is,  that  the  sheriff  or  his  clerk  is  re- 
lated to  one  of  the  parties '' ;  and  the  sheriff  cannot  re- 
turn that  the  cause  is  not  true.  But  if  either  the 
plaintiff  or  defendant  remove  a  suit  out  of  the  lord^s 
court,  they  ought  to  shew  cause ;  because  they  should 
not  oust  the  lord  of  the  profits  of  his  jurisdiction, 
without  apparent  reason '.  And  it  seems  that  such 
causes  were  anciendy  examined  before  the  writ  was 

granted, 

f  F.  N.  B.  70.  A.  Gilb.  Repl.  ^  Gilb.  Repl.   103.   cites  F. 

112.  N.  B.  69.  M.  70.  B. 

K   Append.     Chap.    XVII.  ^  Append.    Chap.    XVII, 

§20.  and  see  2  Bos.  8c   Pul,  §  14. 

138.  (c).  IF.   N.   B.   70.    A.   Gilb. 

h  F.  N.  B.  10.  E,  Repl.  105. 
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granted,  as  in  Charicery  they  used  to  examine  the 
cause  of  action,  before  the  granting  of  original  writs ; 
but  this  in  both  cases  is  now  neglected,  and  such 
writs  are  issued  as  a  matter  of  course '". 

The  writ  of  pone,  recordari  or  accedas,  like  the 
certiorari  or  habeas  corpus,  when  delivered  to  the 
sheriff  or  lord  to  whom  it  is  directed,  instantly  sus- 
pends his  power;  so  that  if  he-  afterwards  proceed,  he 
is  liable  to  an  attachment,  and  the  proceedings  are 
void  and  coram  non  judice'\  And  it  has  been  adjudg- 
ed, that  the  ofScer  of  the  inferior  court  cannot  refuse 
paying  obedience  to  the  writ,  under  pretence  of  not 
being  paid  his  fees ;  for  he  is  obliged  to  obey  the  writ, 
and  has  a  proper  remedy  for  such  fees  as  are  due  to 
him  °.  On  the  receipt  of  the  writ  therefore,  it  should 
be  forthwith  allowed  and  returned,  under  the  peril  of 
an  attachment. 

The  return  of  the  po7ie  or  recordari,  &:c.  should  be 
made  and  filed  by  the  party  suing  it  out,  with  the 
filazer  of  the  court  above,  in  two  terms  a^ter  it  is 
returnable  i' ;  or  upon  the  filazer's  certificate,  the  cur- 
sitor  will  issue  a  procedendo  '^.  The  recordari  and 
accedas  ad  curiam  should  be  returned  under  the 

sheriff^s 

^Giib.  Repl.  lOS.  p  For  the  form  of  the  rc- 

"  F.  N.  B.  4.  E.  turn  to  a   recordari,  see  Ap- 

°2  Bur.  1151,2.Gilb.  Rcpl.  pend.  Chap.  XVII.  §  16. 

115.  1  Id.  §  19,21. 
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sheriff's  seal,  and  the  seals  of  four  suitors  of  the 
court:  And  it  is  a  good  return  for  the  sheriff  to  say, 
that  after  the  receipt  of  the  writ,  and  before  the  re- 
turn thereof,  no  court  was  holden ;  and  also,  that  he 
required  the  lord  to  hold  his  court,  and  he  would  not, 
so  that  he  could  not  execute  the  same;  and  there- 
upon the  justices  shall  award  a  distringas .,  directed 
unto  the  sheriff,  to  distrain  the  lord  to  hold  his  court; 
and  sicut  alias^  &c  \  When  the  return  is  filed,  the 
cause  it  seems  cannot  afterwards  be  remanded ' ; 
unless  it  was  removed  from  a  court  of  ancient 
demesne  ^ 

If  the  pone  or  recordati,  &:c.  bear  date  before  the 
plaint  entered  in  the  county,  yet  the  cause  is  well 
removed;  because  both  are  the  king's  courts  ".  But 
if  the  cause  be  removed  out  of  the  court  of  any  other 
lord,  by  a  writ  which  bears  date  before  the  entry  of 
the  plaint,  it  is  not  good ".  The  reason  of  the  differ- 
ence is,  because  the  sheriff,  by  whom  the  county  is 
held  or  farmed,  being  the  king's  immediate  deputy, 
the  king  may  remove  the  replevin  out  of  the  sheriff's 
court  into  his  own,  without  shewing  cause;  and 
therefore  it  is  not  material  whether  the  recordari  be 
tested  before  the  plaint  or  not:  and  although  the 
defendant  cannot  remove  the  plaint  without  cause, 

yet 

rF.N.  B.  18.E.  "F.   N.   B.   71.    D.  Gilb 

s  Id.  69.  M.  (a).  Gilb.  Repl.  Repl.  1 18. 

108,  v  Id.  ibid. 
t  Gilb.  Repl.  111. 


358  OP   THE  REMOVAL 

yet  this  is  not  in  order  to  prevent  the  sheriff  from 
being'  ousted  of  his  jurisdiction,  but  that  the  plaintifi' 
may  not  be  delayed  without  good  cause  shewn :  But 
where  the  record  is  removed  out  of  the  lord's  court, 
which  has  a  jurisdiction  by  grant  or  prescription, 
there  must  be  cause  shewn  for  such  removal;  and 
such  cause  will  be  absurd,  if  the  accedas  ad  curiam 
bear  date  before  the  plaint,  for  that  cannot  be  a  cause 
to  oust  the  lord  of  his  jurisdiction,  which  was  not  in 
being  at  the  time  of  the  writ  issued  " . 

So  the  plaint  is  well  removed  by  certiorari^  where 
it  ought  to  have  been  by  pone  or  recordari  ^ :  So,  if 
one  plaint  be  removed,  where  another  ought  to  have 
been ;  or  where  there  is  a  variance  between  the  plaint 
and  the  writ  y.  If  the  plaintiff  has  already  declared  in 
the  county  court,  yet  nothing  shall  be  removed  but 
the  plaint  ^ :  And  though  the  plea  be  discontinued  in 
the  county,  yet  the  plaintiff  or  defendant  may  remove 
the  plaint  into  the  King's  Bench  or  Common  Pleas, 
by  recordari,  &c.  and  he  shall  declare,  and  the  court 
shall  hold  plea  upon  the  same  plaint  "*. 

The  parties  have  a  day  in  court  upon  the  potic 
or  recordari^  &:c. '' :  and  when  the  return  is  filed, 

the 

"  Giib.  Repi.  118,19.  Repl.  113. 

^  F.  N.  B.  69.  M.  (a).  Gilb.  ^  Id.  ibid. 

Repl.  108.  b  2   Ld.    Raym.    1102,   5. 
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the  plaintiff  should  regularly  declare,  and  the  defen- 
dant enter  his  appearance,  with  the  filazer  of  the 
county  out  of  which  the  plaint  is  removed  ^  And 
tliough  the  plaintiff  has  already  declared  in  the  infe- 
rior court,  yet  as  nothing  is  removed  but  tiie  plaint, 
he  must  declare  de  7iovo  in  the  court  above  '^.  If  the 
plaintiff  do  not  declare,  the  defendant,  having  entered 
his  appearance,  must  give  a  rule  to  declare,  with  the 
filazer;  and  if  the  rule  be  given  on  or  before  the 
appearance- day  of  the  return  of  the  writ,  there  is  no 
occasion  to  demand  a  declaration  in  writing "" ;  but 
otherwise  a  written  demand  is  necessary  ^  And  whe- 
ther the  cause  be  removed  by  the  plaintiff  or  defen- 
dant, if  the  former  do  not  declare  within  the  time 
limited  by  the  rule,  he  may  be  non-prossed  ^^  and  will 
be  subject  to  the  payment  of  costs  ''. 

If  the  defendant  do  not  enter  his  appearance,  upon 
the  return  of  the  j&o;?^  or  recordari,  &c.  the  plaintiff 
must  give  a  rule  to  appear,  with  the  filazer,  which 
expires  in  four  days  'j  and  if  the  cause  be  removed  by 
pone  by  the  defendant,  a  distringas  ^  shall  issue,  on 
his  making  default ;  and  on  nulla  bona  returned,  a 

capias 

=  Trye,  94.  g  F.    N.  B.    70.    A.  Gilb. 

d  F.N.  B.  71.  A.  Gilb.  Repl.  Repl.  106,7. 

lis.  h  1  T.  R.  371. 

f  1  H.  Blac.  281.  i  2Bos.  &Pul.  138. 

f  Lil.  P.  R.  370.  Cas.  Pr.  C.  ^  And  it  seems  that  a  dis- 
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capias  and  process  of  outlawry  ^ :  But  if  the  cause  be 
removed  by  pone  or  recordari  by  the  plaintiff,  and  the 
defendant  make  default,  there  shall  issue  2i  pone  per 
radios '",  and  afterwards  a  distringas ",  &c.  and  so 
process  of  outlawry  \  And  if  the  writ  by  which  a 
cause  is  removed,  be  returnable  on  the  first  return  of 
the  term,  and  the  plaintiff  do  not  declare  within  four 
days  before  the  end  of  that  term,  the  defendant 
in  the  Common  Pleas  is  entitled  to  an  imparlance ; 
though  he  has  not  appeared  within  the  term°- 
The  subsequent  proceedings  are  similar  to  those  in 
common  cases. 

tringas  is  the  proper  process  Gilb.  Repl.  106,  7.  3  H.  VI. 

for  compelling  the  defendant's  54,5.   Thes.brev.  37.  Lil.  P 

appearance,  where  the  plaint  is  R.  37 1 . 

removed  by  accedaa  ad  curiam  ™  Append.  Chap.  XVII.  ^ 
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Of  the  Declaration. 

/^N  the  return  of  the  writ,  when  the  defendant 
^^^  has  appeared,  and  filed  common  bail,  when 
necessary,  or  put  in  and  perfected  special  bail,  the 
plaintiff  in  due  time  should  declare  against  him.  And 
where  the  defendant  has  been  arrested  upon,  or 
served  with  a  copy  of  process  against  the  person, 
the  plaintiff  may  declare  de  bene  esse^  even  before  the 
defendant  has  appeared :  and  the  declaration  is  usual- 
ly delivered  before  appearance,  in  actions  against  at. 
tornies  and  prisoners. 

The  declaration  is  a  legal  specification  of  the  cause 
of  action;  and  in  actions  by  original^  is  an  exposi- 
tion of  the  writ,  with  the  addition  of  time,  place,  and 
other  circumstances  *.  And  it  is  either  in  chief y  or 
by  the  bye.  A  declaration  in  chief  is  at  the  suit  of 
the  same  plaintiff,  for  the  principal  cause  of  action, 
or  that  for  which  the  writ  was  sued  out :  A  declara- 
tion by  the  bye  is  at  the  suit  of  a  different  plaintifi",  or 
of  the  same  plaintiff,  for  a  different  cause  of  action. 

In  actions  by  bill^  the  plaintiff  may  declare  in 
chief,  as  a  matter  of  course,  at  any  time  before  the 
end  of  the  next  term  after  the  return  of  the  pro- 
cess : 

a  Co,  Lit.  303.  b. 
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ccss^:  and  if  he  be  not  ready  to  declare  within  that 
time,  he  may  obtain  a  side- bar  rule,  from  the  clerk 
of  the  rules,  for  further  time  to  declare  *",  until  the 
first  day  of  die  ensuing  term ;  a  copy  of  which  rule 
should  be  served  on  the  defendant's  attorney,  or 
stuck  up  in  the  King's  Bench  office,  if  the  defen- 
dant have  not  appeared.  This  rule  cannot  in  general 
be  had,  where  the  defendant  is  a  prisoner*^.  But 
where,  on  a  writ  against  three,  one  was  arrested  and 
lay  in  gaol,  and  the  other  two  absconded,  the  court 
refused  to  discharge  the  prisoner;  saying,  that  he 
must  appear  for  all,  or  lie  in  gaol  till  the  other  two 
were  outlawed  ^  But  the  plaintiff  in  such  case  should 
move  the  court,  or  apply  to  a  judge,  for  time  to  de- 
clare against  the  prisoner,  until  the  outlawry  or  ap- 
pearance of  the  other  defendants  ^.  If  the  plaintiff  be 
still  unprepared,  he  may  obtain  other  rules  for  time 
to  declare,  from  the  beginning  to  the  end  of  the 
term,  and  from  the  end  of  one  term  to  the  begin- 
ning of  another,  alternately,  as  often  as  may  be  ne- 
cessary. But  after  several  rules  have  been  obtained, 
the  court  on  motion  will  make  a  peremptory  one,  for 

the 

b  Stat.  13    Car.   II.  stat.  2.  2  T.  R.  112.  3  T.   R.  123,  4. 

c.  2,  §  3.  And  for  the  ancient  <=  Append.   Chap.    XVIII. 

time  of  declaring  by  bill,  see  §  1. 
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Buist.   214.  Cro.  Jac.  620.   2  2  Cromp.  9.  Barnes.  396,  401 . 

Keb.  478.  812.  12  Mod.   217.  2  Blac.  Rep.  759. 

R.  M.  10  Geo.  II.  Beg.  2.  (b).  f  Id.  ibid. 
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the  plaintiff  to  declare,  before  the  end  of  the  term  iii 
which  the  motion  is  made. 

In  actions  by  original,  when  the  proceedings  were 
ore  temis  at  the  bar  of  the  court,  the  plaintiff  was  an- 
ciently demandable  on  the  defendant's  appearance; 
and  if  he  did  not  appear,  or  would  not  count  against 
him,  he  might  have  been  immediately  nonsuited -. 
But  the  parties  by  consent,  might  have  obtained  a 
day  before  declaration,  which  was  called  a  dies  datus 
prece  partium  '' ;  for  the  consent  of  the  defendant  ex- 
empted the  plaintiff  from  the  necessity  of  declaring 
immediately.  In  that  case,  if  the  defendant  had  made 
default  at  the  day  given,  since  there  was  no  declara- 
tion, the  plaintiff  could  not  have  had  judgment,  but 
was  obliged  to  bring  him  in  again  by  process  ':  for 
none  could  have  judgment,  but  upon  complaint  ex- 
hibited against  the  defendant  \Ahilst  in  court.  But 
after  declaration,  if  the  defendant  had  made  default, 
judgment  was  given  against  him;  because  having 
deserted  the  court,  he  ceased  to  oppose  the  plaintiff's 
demand,  and  so  submitted  that  the  court  should  give 
judgment ''. 

In  process  of  time,  when  the  proceedings  were 
no  longer  ore  terms,  but  the  defendant  was  at  li- 
berty to  appear  b}'  attorney,  the  defendant  could 
not   have   nonsuited   the    plaintiff,    without   giving 

a  rule 

s2   Hen.  IV.    15.    23.    22  79.  3  Leon.  14.  Bcnl.  &  Dalis. 

Edw.  IV.  1.  153.  S.  C.  6  Mod.  6,  7,  8.    1 

h  Hardr.  365.  Gilb.  C.  P.  Salk.  216.  S.  C. 

41,  2.  and  sec  Doc.  fil.  223.  k  Gilb.  C.  P,  40,  41. 

\  19  Hen.  VIII.    6.  xMoor, 
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a  rule  to  declare,  and  calling  for  a  declaration.  If 
the  ^vrit  were  returnable  in  Jii2e  weeks  of  Easter,  or 
on  the  last  return  of  any  term,  the  defendant,  having 
given  a  rule,  and  called  for  a  declaration,  might  have 
entered  a  nonsuit,  if  it  were  not  delivered  iour  days 
or  more  before  the  essoin-day  of  the  ensuing  term ': 
and  if  the  writ  were  returnable  on  any  other  return, 
the  defendant,  having  in  like  manner  given  a  rule, 
and  called  for  a  declaration,  might  have  entered  a 
nonsuit,  if  it  were  not  delivered  some  time  during 
the  same  term  "".  But  if  the  defendant  had  appeared 
the  first  term,  and  given  no  rule  to  declare,  the  de- 
fendant's attorney  might  have  been  compelled  to 
accept  a  declaration  the  second  term,  with  an  impar- 
lance; and  the  declaration  might  have  been  entered 
as  of  that  term,  with  an  imparlance  over  to  the  next, 
or  in  the  first  term  with  an  incipitur,  as  the  case  re- 
quired ".  In  such  case  however,  if  the  plaintiff  had 
not  declared  the  second  term,  a  nonsuit  might  have 
been  entered  at  the  end  of  the  second  term,  upon  a 
continuance  over  by  dies  datus,  but  not  the  third 
term  or  after  °. 

This  was  plainly  agi'eeable  to  the  ancient  practice 
of  the  court  of  Common  Please.  And  now  the 
plaintiff,  according  to  the  modern  practice  of  that 
court,  has  a  general  liberty  to  declare  by  original, 

till 

1  R.  M.  1654.  §  15.  K.  B.  '>  Id.  ibid. 

m  Id.  ibid.  C.B.  p  R.    M.    1654.    §    14,    15. 

"  R.  M.  1654.  §  15.  K.  B.        C.  B. 
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till  the  end  of  the  next  term  after  the  return  of  the 
process,  whether  it  be  returnable  on  the  first,  or  any 
other  return  of  the  term ''.  But  still  the  defendant 
must,  before  the  end  of  the  second  term,  or  within 
four  days  after,  enter  a  rule  for  the  plaintiff  to  de- 
clare, and  demand  a  declaration  in  writing  ;  and  if 
the  plaintiff  do  not  declare  before  the  rule  is  out,  the 
defendant  may,  at  any  time  before  the  essoin- day  of 
the  next  term,  sign  a  non  pros,  but  not  afterwards  ' : 
and  the  plaintiff  is  not  allowed  any  longer  time  to 
declare,  without  leave,  than  the  time  limited  by  the 
defendant's  rule  ^  But  if  the  plaintiff  be  not  called 
upon  by  rule  to  declare,  he  hath  all  the  vacation  of 
the  second  term  to  declare  in  ". 

When  the  defendant  has  appeared,  and  filed  bail 
upon  a  bill  of  Middlesex  or  latitat ,  &c.  or  the  plain- 
tiff has  filed  it  for  him  according  to  the  statute,  the 
plaintiff  may  declare  by  the  bye,  in  as  many  dif- 
ferent actions  as  he  thinks  fit,  at  any  time  before  the 
end  of  the  next  term  after  the  return  of  the  pro- 
cess '" :  And  after  a  plea  in  abatement,  if  the  plain- 
tiff enter  on  the  roll  quod  bill  a  c  asset  u?',  et  defendens 
eat  sine  die,  he  may  at  any  time  during  the  same 
term  in  which  the  process  is  returnable,  deliver  a 
declaration  by  the  bye  against  the  defendant ''.  It  is 

also 

1  R.  H.  9  Ann.  C.  B.  «  r.  h.  9  Ann.  C.  B. 

••  R.  M.  1  Geo.  II.  Re^.  2,        "  Pr.  Reg.  121. 
C.  B.  w  R.  M.  10  Geo.  II.  Reg.  1. 

s  R.  H.  9  Ann.  C.  B.  R.     {b).  But  see  Gilb.  K.  B.  310. 
M.  10  Geo.  II.  Res.  2.  (b).        r-  5  T.  R.  634. 
K.  B. 
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also  a  settled  point,  that  when  bail  is  filed  by.  the  de- 
fendant^ upon  a  bill  of  Middlesex  or  latitat^  Sec.  any- 
other  person  besides  the  plaintiff  may  declare  against 
him  by  the  bye^  at  any  time  during  the  term  wherein 
the  process  is  returnable,  sedente  curia  '':  But  where 
bail  is  filed  by  the  plaintiff  according  to  the  statute, 
this  is  not  such  a  general  bringing  of  the  defendant 
into  court,  as  will  warrant  any  person  except  the 
plaintiff,  in  delivering  a  declaration  by  the  bye  against 
him  \  The  plaintiff  in  the  original  action  must  de- 
clare in  chief  before  he  can  declai'e  by  the  bye  :  but 
any  other  person  may  declare  by  the  bye,  before  the 
delivery  of  a  declaration  in  chief  ^ :  And  indeed,  as 
the  plaintiff  is  allowed  two  terms  for  declaring,  ano- 
ther person  who  has  only  one^  might  otherwise  be 
deprived  of  the  opportunity  of  declaring  by  the  bye. 
In  actions  by  original,  the  privilege  of  declaring  by 
the  bye  is  much  more  limited ;  for  though  the  same 
plaintiff  is  allowed  to  declare  by  the  bye,  for  a  differ- 
ent cause  of  action,  at  any  time  during  the  terra 
in  which  the  process  is  returnable,  yet  he  cannot  so 
declare  after  the  end  of  that  term ;  nor  can  any  other 
person  declare  by  the  bye  at  all. 


The  Parts  of  a  declaration  are  first,  the  titla 
secondl}',   the   i^enue;   thirdly,    the   commencement; 

fourthly, 

y  Poph.  145.   Carth.  377.  1  ^  6  T.  R.  158.  7  T.  R.  80. 

Salk.  2.  S.  C.  Gilb.  K.  B.  310.  But  taking  the  declaration  by 

342,    4  Bur.  2181.   3    T.    R.  the  bye  out  of  the  office,  is  a 

627.  waiver  of  the  irregularity.  3 

z   2    Str.    1027.  Cas.  temfi.  East,  342. 

Hardw.  207.  S.  C.  R.  M.  10  ^    Con.    PhiUitC%    Case,    1 

Oeo.  II.  iifg-.  1 .  Cromp.  100. 
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fourthly,  the  statement  of  the  cause  of  actio?!;  and 
lastly,  the  conclusion  ^  The  declaration  by  bill,  should 
regularly  be  entitled  of  the  day  on  which  the  writ  is 
returnable ;  for  the  bill,  of  which  it  is  a  copy,  cannot 
be  filed  till  the  bail  is  put  in,  which  cannot  be  till  the 
return  of  the  writ ''' :  And  where  there  are  several  de- 
fendants, who  put  in  bail  of  different  terms,  the  de- 
claration should  be  entitled  of  the  term  when  the  last 
bail  was  put  in^  In  practice  it  is  usual,  when  the 
cause  of  action  will  admit  of  it,  to  entitle  the  de- 
claration,   whether   by   bill   or  original,  ge7ierally^ 

of 


c  In  Heath's  Maxims,  it  is 
said  that  a  count  or  declara- 
tion, being  terms  equivocal, 
ought  principally  to  contain 
three  things:  first,  the  plain- 
tiff's and  defendant's  names, 
which  in  actions  real  are  called 
demandant  and  tenant,  and  the 
nature  of  the  action ;  and  this 
by  some  is  termed  the  demon- 
stration, or  demonstrative  part 
of  the  count:  secondly,  the 
time,  the  place,  and  the  act; 
in  which  ought  to  be  compre- 
hended how,  and  in  what 
manner,  the  action  did  accrue, 
or  first  arise  between  the  par- 
ties; when,  what  day,  what 
year,  and  what  place,  and  to 
whom  the  action  shall  be 
given ;  which  is  called  the  de- 
clarative part  of  the   count: 


and  lastly,  the  perclose  or 
conclusion,  which  is  unde  de- 
terioratus  est,  &c.;  in  which 
the  plaintiff  ought  to  aver, 
and  proffer  to  prove  his  suit, 
and  shew  the  damage  he  hath 
sustained,  by  the  wi'ong  and 
injury  done  by  the  defendant. 
And  the  declaration,  accord- 
ing to  this  definition,  consisting 
of  a  tria,  somewhat  resem- 
bling the  logical  major,  minor, 
and  conclusion,  some  of  the  an- 
cients (among  whom  none 
was  more  fond  of  it  than  Mr. 
Fleet'-iVood,\.\-ic  famous  recorder 
of  London)  conceived  to  be 
a  perfect  syllogism.  Heath's 
Max.  2. 

'iCas.  temp.  Hardw.  141. 
'Eni  vide  ante,  290. 

^  1  Wils,  242. 
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of  the  term  in  which  the   writ  is  returnable;   and 
though  filed  or  delivered,  it  cannot  regularly  be  en- 
titled, of  a  subsequent  term  ^    But  it  should  always 
be  entitled  after  the  time  when  the  cause  of  action  is 
stated  to  have  accrued:  therefore,  where  the  cause  of 
action  is  stated  to  have  accrued  after  the  first  day  of 
the  term  in  which  the  writ  is  returnable,  the  declara- 
tion should  be  entitled  of  a  subsequent  day  in  that 
term,  and  not  of  the  term  generally :  for  a  general 
title  refers  to  the  first  day  of  the  term ;  and  upon  such 
a  title,  it  would  appear  that  the  action  was  commenc- 
ed before  the  cause  of  it  accrued.  Yet,  where  the 
cause  of  action  \^'as  stated  to  have  accrued  on  the  first 
day  of  term,  the  court  on  demurrer  held,  that  the  de- 
claration might  be  entitled  of  the  term  generally ;  for 
the  delivery  of  the  declaration  is  the  act  of  the  party, 
and  in  ancient  times  it  could  not  have  been  delivered 
till  the  sitting  of  the  court :  so  that  the  cause  of  action 
might  vvell  have  accrued  before  the  actual  delivery  of 
the  declaration  ".   Where  a  declaration  is  improperly 
entitled,  the  plaintiff  may  have  it  corrected,  on  an  affi- 
davit of  the  fact'' :  And  leave  has  been  given  to  amend 
the  declaration,  by  entitling  it  of  the  day  on  which  it 
was  actually  delivered,  instead  of  the  term  generally, 
in  order  to  accord  with  an  a^•erment  therein,  that  other 

defendants 

f  3  T.  R.  624.  '>  1  Wils.  78,  and  see  7  T. 

3  1  T.  R.   116.  R.474. 
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defendants  named  in  the  writ  were  then  outlawed '. 
Or  it  may  be  set  right,  at  the  instance  of  the  defend- 
ant, if  necessary  for  his  defence :  Thus,  where  the 
declaration  is  entitled  of  the  term  generally,  and  the 
defendant  pleads  plene  aclfninistraDit  \  or  a  tender 
made  before  the  exhibiting  of  the  bill,  upon  which 
he  would  give  in  evidence  an  administration  of  as- 
sets, or  tender  made,  between  the  first  day  of  the  term 
to  which  the  bill  relates,  and  the  day  of  suing  out  the 
writ;  he  has  a  right  to  call  upon  the  plaintiff,  to  en- 
title his  declaration  properly ''. 

The  'Denue  in  persona/  actions,  or  county  where  the 
action  is  laid,  and  intended  to  be  tried,  is  local  or 
transitory  K  When  the  action  could  only  have  arisen 
in  a  particular  county,  it  is  locals  and  the  venue  must 
be  laid  in  that  county ;  for  if  it  be  laid  elsewhere, 
the  defendant  may  demur  to  the  declaration  ",  or  the 
plaintiff,  on  the  general  issue,  will  l^e  nonsuited  at  the 
trial  ".  Such  are  all  real  and  mixed  actions,  and  ac- 
tions of  ejectment,  and  trespass  quare  clausum  f regit, 
&c.  But  where  the  action  might  have  arisen  in  any 
county,  as  upon  contracts,  it  is  transitory^  and  the 
plaintiff  may  in  general  lay  the  venue  wherever  he 

pleases; 

i  1   East,  133.  73,4. 

i  Cas.  temp.  Hardw.  141.  i  Gilb.  C.  P.  84. 

k  1  Str.   638.    1    Wils.   39.         ■"  1  Wils.  165. 
S.  C.  cited.  1  Wils.  304.  S.  P.        "  Cowp.  410.  2.  Blac.  Rep, 
and  see  4  Esp.  Cas.  JW.  Pri.     1033. 
Vol.  I.  3  B 
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pleases";  subject  however  to  its  being  changed  by 
the  court,  if  not  laid  in  the  very  county  where  the 
action  arose. 

To  use  the  words  of  lord  Mansfield y  in  the  case  of 
Fabrigas  v.  Mostyn  ' :  "  There  is  3.  formal  and  a  sub- 
stantial ^liXmcXion,  as  to  the  locality  of  trials.  I  state 
them,  says  he,  as  different  things:  With  regard  to 
matters  arising  within  the  realm,  the  substantial  dis- 
tinction is,  \\'here  the  proceeding  is  in  rem^  and 
where  the  effect  of  the  judgment  could  not  be  had, 
if  it  were  laid  in  a  wrong  place.  That  is  the  case  of 
all  ejectments,  where  possession  is  to  be  delivered 
by  the  sheriff  of  the  county ;  and  as  trials  in  England 
are  in  particuku*  counties,  and  the  officers  aie  county 
officers,  the  judgment  could  not  have  effect,  if  the 
action  were  not  laid  in  tht  proper  county  ^. 

With  regard  to  matters  that  aiise  out  of  the 
realm,  there  is  a  substantial  distinction  of  locality 
too:  for  there  are  some  cases  that  aiise  out  of  the 
realm,  which  ought  not  to  be  tried  any  where  but  in 
the  country  where  they  arise;  as  if  two  persons 
light  in  France^  and  both  happening  casually  to  be 
here,  one  should  bring  an  action  of  assault  against 
the  other,  it  might  be  a  doubt  whether  such  an  ac- 
tion could  be  maintained  here;  because,  though 
it  is  not  a  criminal  prosecution,  it  must  be  laid  to 

be 

»  Gilb.  C.  P.  84.  qrT.R,  587,  8. 

?» Co'.vp.    76,  7. 
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be  against  the  peace  of  the  king;  but  the  breach  of  the 
peace  is  merely  local,  though  the  trespass  against  the 
person  is  transitor}^   So  if  an  action  were  brought, 
relative  .to  an  estate  in  a  foreign  country,  where  the 
question  was  a  matter  of  title  only,  and  not  of  da- 
mages, there  might  be  a  solid  distinction  of  locality. 
But  there  is  likewise  a  formal  distinction,  which 
arises  from  the  mode  of  trial :  for  trials  in  England 
being  by  jury,  and  the  kingdom  being  divided  into 
counties,  and  each  county  considered  as  a  separate 
district  or  principality,  it  is  absolutely  necessary  that 
there  should  be  some  county  where  the  action  is 
brought  in  particular,  that  there  may  be  a  process  to 
the  sheriff  of  that  county  to  bring  a  jury  from  thence 
to  try  it.    This  matter  of  form  goes  to  all  cases  that 
arise  abroad ;  but  the  law  makes  a  distinction  between 
transitory  and  local  actions.   If  the  matter,  which  is 
the  cause  of  a  transitory  action,  arise  within  the  realm, 
it  may  be  laid  in  any  county,  the  place  not  being 
material ;  as  if  an  imprisonment  be  in  Middlesex ^  it 
may  be  laid  in  Surrey^  and  though  proved  to  be 
done  in  Middlesex,  it  does  not  at  all  prevent  the  plain- 
tiff from  recovering  damages.    The  place  of  tran- 
sitory actions  is  never  material,  except  where  by 
particulap  acts   of  parliament,   it   is   made   so;   as 
in  the  case  of  church  wai'dens  and  constables,  and 
other  cases  which  require  the  action  to  be  broughl 
in  the  county.    The  parties,  upon  sufficient  ground, 

]i,avf' 
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have  an  opportunity  of  applying  to  the  court  in  time 
to  change  the  venue ;  but  if  they  go  to  trial  without 
it,  that  is  no  objection. 

So  all  actions  of  a  transitory  nature  that  arise 
abroad,  may  be  laid  as  happening  in  an  English  coun- 
ty ^  But  there  are  occasions  which  make  it  abso- 
lutely necessary  to  state  in  the  declaration,  that  the 
cause  of  action  really  happened  abroad;  as  in  the 
case  of  specialties,  where  the  date  must  be  set  forth. 
If  the  declaration  state  a  specialty  to  have  been 
made  at  Westminster  in  Middlesex^  and  upon  pro- 
ducing the  deed,  it  bear  date  at  Bengal^  the  action 
is  gone ;  because  it  is  such  a  liariance  between  the 
deed  and  the  declaration,  as  makes  it  appear  to  be  a 
different  instrument.  But  the  law  has  in  that  case  in- 
vented a  fiction;  and  has  said,  the  party  shall  first 
set  out  the  description  truly,  and  then  give  a  venue 
only  for  form,  and  for  the  sake  of  trial,  by  a  'videlicet, 
in  the  county  of  Middlesex,  or  any  other  county." 

In  an  action  upon  a  lease  for  rent,  &:c.  where 
4lie  action  is  founded  upon  the  privity  of  contract, 

it 

r  In  a  replication  to  a  plea  plea  in   abatement,  that  ano- 

olne  ungues  accouple,  &c.  in  a  ther  person  ought  to  have  been 

■writ     of   dower,    alleging    a  sued  jointly   with  the    defen- 

marriage  in  5co//a;zrf,  it  is  not  dant;    and    if  it  be     pleaded 

necessary  to  state,  by  way  of  that    such    other    person     is 

venue,  that  the  marriage  was  alive,  to  wit  in  Spain,  it   will 

had  in   any  place  in  England,  be  considered  as  pleaded  with- 

-2H.  Blac.  145.   Nor  is  it  ne-  out  any  venue.    7  T.  R.  24S 
cessarv  to  lay  a  venue,  in   a 
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it  is  transitory^  and  the  venue  may  be  laid  in  any 
county,  at  the  option  of  the  plaintiff;  but  where 
the  action  is  founded  upon  the  privity  of  estate^  it 
is  locals  and  the  venue  must  be  laid  in  the  county 
where  the  estate  lies.  Thus  in  an  action  of  debt  or 
coijenant,  by  the  lessor  against  the  lessee,  the  action 
being  founded  on  the  privity  of  contract,  is  tran- 
sitory'. So  if  an  action  of  debt  be  brought  by  the 
lessor  against  the  executor  of  the  lessee,  in  the  de- 
tinet  only,  it  is  transitory"^.  But  if  the  action  be 
brought,  as  it  may,  against  the  executor  of  the 
lessee  as  assignee^  upon  the  privity  of  estate,  in  the 
debet  and  detinet^  it  is  local".  In  conienant  by  the 
grantee  of  the  reversion  against  the  lessee,  the  ac- 
tion being  founded  on  the  privity  of  contract, 
''Which  is  transferred  from  the  lessor  to  the  grantee, 
by  the  operation  of  the  statute  32  Hen.  VIII. 
c.  34.  the  action  is  transitory''.  But  in  debt  by 
the  assignee  ''',  or  devisee ""  of  the  lessor,  against  the 
lessee,  which  is  founded  on  the  privity  of  estate, 
the  action  is  local.  So  if  an  action  of  debt  or  coisc- 
?iant  be  brought  by  tlie  lessor  • ,  or  his  personal  re- 
presentatives, 

S3  Lev.   154.  6   Mod.    194.  ^   i    Saund.     238.     Carth. 

2  Str.   776.  and  see   2   Salk.  183.     1  Wils.  165. 

651.  ^^  Cro.  Car.    183.      1  Wil'?. 

t    Gilb.    Debt,    403.     Gilb.  165. 

C.P.  91.  >^  W.  Jon.  53. 

"2    Lev.  80.    3    Keb.    135.  y  6  Mod.  194.  and  sec  7  T. 

S.  C.   Gilb.  Dsbt,    403.   Gilb.  R.  583. 
C.P.  91. 
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presentatives  ^,  or  by  the  grantee  of  the  reversion  ^, 
against  the  assignee  of  the  lessee,  it  is  local,  and  the 
venue  must  be  laid  in  the  county  where  the  land  lies. 
There  are  however  some  actions  of  a  transitory 
nature,  wherein  the  venue  by  act  of  parliament,  must 
be  laid  in  a  particular  county.  Such  are  all  actions 
upon  penal  statutes  ^,  and  actions  upon  the  case  or 
trespass  against  justices  of  peace,  mayors  or  bailiffs  of 
cities  or  towns  corporate,  headboroughs,  port-reves, 
constables,  tithing-men,  church- wardens,  &.c.  or 
other  persons  acting  in  their  aid  and  assistance,  or 
by  their  command,  for  any  thing  done  in  their  official 
capacity  '^ ;  and  also  actions  against  any  person  or  per- 
sons, for  any  thing  done  by  an  officer  or  officers  of 
the  excise  '^  or  customs '',  or  others  acting  in  his  or 
their  aid,  in  execution  or  by  reason  of  his  or  their 
office.  In  these  actions,  the  venue,  by  various  acts  of 
parliament,  must  be  laid  in  the  county  where  the 
facts  were  committed,  and  not  elsewhere. 

On 

2  Latch,  197.  proper  county,  where  he  does 

a  Carth.   182.    3  Mod.  336.  not  act  in  execution  of  his  of- 

iSalk.  80.   1  Show.  191.  S.  C.  fice.   1  Str.  446.  3  Bur.  1742. 

7  T.  R.  583.  2  East,  580.  and  see  2  Esp.  cas.  M.  Pri. 

b  Stat.  21   Jac.  I.  c.  4.   §2.  542.   3  Esp.  cas.  ^'z'.  Prf.  226. 

1  Sid.  287.  d  23  Geo.  III.  c.  70.  §34. 

c  Stat.  21  Jac.  I.  c.  12.  §  5.  «  24  Geo.  III.  Ses3.2.c.47. 

But  an  action  against  a  con-  §  35. 
stable  is  not  confined  tp  the 
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On  the  other  hand,  the  venue  in  a  transitory  ac- 
tion, is  in  some  cases  altogether  optional  in  the  plain- 
tiff; as  where  the  action  arises  in  Wales ^  or  beyond 
the  sea,  or  is  brought  upon  a  bond  or  other  specialty, 
promissory  note,  or  bill  of  exchange,  for  scandalum 
vjagnatum,  or  a  libel  dispersed  throughout  the  king- 
dom, against  a  carrier  or  lighterman,  or  for  an  escape 
or  false  return,  and  in  short,  wherever  the  cause  of 
action  is  not  wholly  and  necessarily  confined  to  a  sin- 
gle county  ^  In  these  cases,  the  venue  cannot  be 
changed  by  the  court,  but  upon  a  special  ground. 

In  actions  by  original,  the  venue  in  the  declara- 
tion should  be  laid  in  the  county  where  the  writ  was 
brought ;  for  otherwise,  we  have  seen,  the  plaintift" 
will  lose  his  bail  ^.  And  it  is  a  general  rule,  that  the 
county  in  the  margin  will  help,  but  not  hurt  ^ :  Hence, 
if  there  be  no  venue  laid  in  the  body  of  the  declara- 
tion, reference  must  be  had  to  the  margin ;  but  where 
a  proper  venue  is  laid  in  the  body,  the  county  in  the 
margin  will  not  vitiate  it '. 

In 

fSee  the  cases  referred  to  was  not  originally  meant  to 

in  Chap.  XXVI.  signify  the   county,   but  was 

e  JntCf  242,  3.    R.    H,    22  only  a  denotation  of  each  sec- 

Geo.  III.  C.  B.  contra.  tion  or  paragraph  in  the  re- 

^  Lord  Hardmicke   was    of  cord.  Cas.  temfu  Hardw.  344. 

opinion,  that   the   word  jT"  in  '  Id.  343,  4.   Barnes,  483. 

♦he  margin  of  the  declaration,.  3  T.  R,  387. 
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In  actions  by  bill^  against  common  persons,  the 
declaration  begins  by  stating  the  defendant  to  be  in 
custody  of  the  marshal '';  or  if  he  be  in  custody  of  the 
sheriff,  or  baiUff  or  steward  of  a  franchise,  having  the 
return  and  execution  of  writs,  it  should  allege  in 
whose  custody  he  is,  at  the  time  of  the  declaration, 
by  virtue  of  the  process  of  the  court,  at  the  suit  of  the 
plaintiffs  ^  If  the  action  be  brought  by  or  against 
particular  persons,  as  assignees^  executors ^  &c.  the 
special  character  in  which  they  sue,  or  arc  sued,  should 
be  set  forth  in  the  beginning  of  the  declaration.  And 
in  actions  against  attoniies,  instead  of  stating  that  they 
are  in  the  custody  of  the  marshal  or  sheriff,  it  should 
be  stated  that  they  are  present  in  court "' ;  or,  in  ac- 
tions against  peers  or  members  of  the  house  of  com- 
mons, that  they  have  privilege  of  parliament ". 

In  account^  conenant^  debt^  annuity,  detinue^  and 
replei)in,  where  the  original  is  a  summons,  the  de- 
claration by  original-writ  begins  by  stating  that  the 
defendant  was  summoned  to  answer  :  in  actions  on 
the  case,  trespass,  ejectment,  &:c.  vA^here  the  origi- 
nal is  an  attachment,  it  states  that  he  was  at- 
tached to  answer".    But  where  by  the  declaration 

it 

^  Append.  Chap.  XV.  §  7.  " /<f.  Chap.  VI.  §  1,  Sec. 

Chap.  XVIII.  §  2,  &c.  o  Com.    Dig.   tit.  Pleader, 

1  Id.  Chap.  XV.  §  9,  kc.  C.  12.  Append.  Chap.  XVIII. 

^  Id.  Chap.  XIII.  §  1 1,  Sec.  §  10,  £^c. 
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it  appears,  that  the  defendant  was  summoned  instead 
oi  attached^  or  vice  versa,  the  defendant  cannot  de- 
mur, without  craving  oyer  of  the  original,  and  setting 
it  forth,  in  order  to  shew  that  it  does  not  warrant  the 
declaration  ''. 

It  was  formerly  usual  for  the  declaration  by  origin 
nal  to  repeat  the  whole  of  the  original- writ  '^.  But  this 
practice  being  productive  of  great  and  unnecessary 
prolixity,  a  rule  of  court  was  made,  that  "  declara- 
*'  tions  in  actions  upon  the  case,  and  ^vf/z^r*^/ statutes, 
"  other  than  debt,  repeat  not  the  original  writ,  but 
"  only  the  nature  of  the  action;  as  that  the  defendant 
**  was  attached  to  answer  the  plaintiff,  in  a  plea  of 
"  trespass  upon  the  case,  or  in  a  plea  of  trespass  a?id 
*'  contempt,  against  the  form  of  the  statute  ''."  And 
even  in  trespass  vi  et  armis,  commenced  by  original, 
it  has  been  deemed  sufficient,  on  a  general  demurrer, 
to  state  in  the  declaration,  that  the  defendant  was  at- 
tached to  answer  the  plaintiff  in  a  plea  of  trespass, 
without  setting  forth  the  circumstances  % 

In 

p  Cro.     Jac.      108.      Cro.  6.  And  as  oyer  cannot   now 

Car.    91.     1    Saund.    318.    1  be    had   of  the  original-v/rit, 

Sid.    423.    2     Keb.    544.     1  it  seems  that   the  declaration 

Mod.    3.    S.  C.  4  Mod.  246.  is  no  longer  demurrable,   for 

2  Salk.  701.  6  Mod.  28.  S.  C.  the  above  cause. 

2  Ld.  Raym.  903.  Fort.   341.  i  Com.    Dig.   tit.    Pleader, 

Cas. /em/z.  Hardw.  189.   Bar-  C.  12. 

nardv.  Moss,  C.  B.  Com.  Dig.  ^  R.  M.  1654.  §  12. 

lit.  Pleader,   C.  12.  14.   3  M.  ^  Carth  108, 

Vol.  I.   '  S  C 
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In  actions  upon  contracts^  the  declaration  must  in  all 
cases  state  \S\^contract\x^on  which  the  action  is  found- 
ed and  the  breach  of  it :  And  this  alone,  without  more, 
is  in  some  cases  sufficient;  as  in  an  action  oi  debt  on 
bond,  by  the  obligee  against  the  obligor.  Contracts 
are  either  in  writim^  \  or  by  parol;  if  in  writing, 
they  are  either  by  deed  under  seal,  or  by  agreement 
without  seal :  And  they  are  either  express  or  im- 
plied; the  former  are  created  by  the  words,  the 
latter  by  the  obvious  meaning  and  intention  of 
the  parties.  Thus  a  covenant  is  implied,  from 
the  habendum  in  a  lease,  for  quiet  enjoyment; 
and  from  the  redde7tdiim^  for  payment  of  the 
rent  "* :  So  on  the  indorsement  of  a  note  or  bill, 
it  is  implkd,  that  if  the  drawer  or  acceptor  do 
not  pay  it,  the  indorser  will,  on  having  due  no- 
tice of  its  non-payment^:  And  in  general  it 
may  be  remarked,  that  promises  are  implied, 
to  pay  money  on  legal  liabilities^''.  With  regard 
to  their  operation,  contracts  are  present  or  fu- 
ture; under  the  former,  may  be  ranked  war- 
rantiesy  that  a  horse  is  sound,  &:c. :  the  latter  are 
to  do  or  omit  some  act,  or  to  procure  it  to  be 
done    or    omitted    by    another.     Contracts    must 

be 

t  For  the  cases  in   which  it  "3  Bac.  Abr.  296. 

is  necessary  that  the  contract  "  Bayley  on  Bills,   29.   4!. 

should  be  in  writing,  see  the  42.  57. 

statute  of  frauds  and  perjuries,  '^v  ^ntCf  3. 
29  Car.  IL  c.  3. 
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be  stated  in  tlie  declaration  as  they  were  really- 
made,  either  in  terms,  or  according  to  their 
legal  effect;  and  if  there  be  a  variance,  it  wiU 
be  fatal*. 

Where  the  contract  is   by  deed,  it  is  not  ne- 
cessary to  set  forth  the  consideration  upon   which 
it  is  founded;   as  the  law  in  that  case   implies  a 
consideration,  where  none  is  stated^:  And  a  con- 
sideration   is    also    implied,    upon    bills    of    ex- 
change,  and  promissory   notes;    But  in  all  other 
cases,  the  consideration   not   being  implied,  must 
be   stated    in  the  declaration.     Considerations    are 
commonly   said  to   be  executed  or  executory;    or 
in    other    words,    the    contract  is  founded   upon 
something    already    done,   or    to   be   done:    But 
there   is   a   third    species  of   considerations,   par- 
taking of  the  nature  of  both  the  others,   as  upon 
mutual  promises^,    where    the    plaintiff's  promise 
is  executed,    but  the    thing    which  he   has  en- 
gaged to  perform   is  executory.    In  the   case   of 
a   consideration  executed,    the    defendant  cannot 
traverse  the  consideration  by   itself,   because  it  is 
Incorporated     and     coupled     with     the     promise, 
and   if  it   were   not  then   in  fact   executed,   it  is 
nudum  pactum:  But  if  it  be  executory,  the  plain- 
tiff 

>^Doug.  665.    1  T.  R.  235.  3  Bur.  1639. 

but  see  3  T.  R.643.  4  T.  R.  ^    1    Salk.      171.      1     Ld 

358.  Raym.  665.SX. 
"■■  7   T.  R.  457.   and     see 
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tifF  cannot  bring  his  action  till  the  consideration  be 
performed ;  and  if  in  truth  the  promise  were  made, 
and  the  consideration  not  performed,  the  defendant 
must  traverse  the  performance,  and  not  the  promise, 
because  they  are  distinct  ^. 

It  is  also  commonly  said,  that  to  make  a  good 
consideration,  there  must  be  either  an  imme- 
diate benefit  to  the  party  promising,  or  a  loss  to 
the  person  to  whom  the  promise  was  made. 
But  this  rule  is  too  narrow:  For  wherever  a 
man  is  under  a  moral  obligation,  which  no  court 
of  law  or  equity  can  enforce,  and  promises,  the 
honesty  and  rectitude  of  the  thing  is  a  consider- 
ation; as  if  a  man  promise  to  pay  a  just  debt, 
the  recovery  of  which  is  barred  by  the  statute 
of  limitations;  or  if  a  man,  after  he  comes  of 
age,  promise  to  pay  a  meritorious  debt  con- 
tracted during  his  minority,  but  not  for  neces- 
saries; or  if  a  bankrupt  in  affluent  circum- 
stances, after  his  certificate,  promise  to  pay  the 
w  hole  of  his  debts ;  or  if  a  man  promise  to  per- 
form a  secret  trust,  or  a  trust  void  for  want  of 
writing  by  the  statute  of  frauds.  In  these  and 
many  other  instances,  though  the  promise  gives 
i  compulsory  remedy,  where  there  was  none 
before,  either  in  laAV  or  equity;  yet  as  the  pro- 
•mise   is   only   to   do   v/hat  an  honest  man  ought 

to 

a  Bill.  AT.  Pr?.  146. 
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to  do^  the  ties  of  conscience  upon  an  upright  mind 
are  a  sufficient  consideration ''. 

Where  the  promise  and  consideration  explain 
themselves,  without  reference  to  any  collateral  mat- 
ter, they  are  stated  in  the  declaration  without  any 
inducement:  But  where  that  is  not  the  case,  the  de- 
claration begins  by  stating  the  circumstances  under 
which  the  contract  was  made,  or  to  which  the  con- 
sideration refers;  as  in  an  action  of  assumpsit  to  pay 
money,  in  consideration  of  forbearance,  or  of  stay- 
ing proceedings,  the  declaration  begins  by  stating 
the  debt  forborne,  or  the  proceedings  that  were  stay. 
ed.  The  inducement  is  in  nature  of  a  preamble,  and 
leads  on  to  the  principal  matter  of  the  declaration ; 
and  as  its  office  is  explanatory,  it  does  not  require 
exact  certainty ''. 

Where  the  consideration  is  executed,  and  the 
promise  to  pay  a  sum  certain,  or  to  do  or  omit 
some  specific  act,  the  declaration  proceeds  at  once 
from  the  contract  to  the  breach,  without  any  in- 
termediate a'uerments;  as  in  the  case  of  an  indebi- 
tatus assumpsit,  to  pay  a  precedent  debt,  &c.  But 
v/here  the  consideration  is  executory,  or  the  per- 
formance of  the  defendant's  covenant  or  agree- 
ment is  made  to  depend  on  the  performance  of  a 

condition 

^  Per  Lord  Manqfield,  Cowp.  <^  Com.  Dig.  tit.  Pleader, 
290.  C.3L 
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condition  precedent,  on  the  part  of  the  plaintiff,  the 
declaration  ought  to  anser  that  the  consideration  has 
been  executed,  or  the  condition  performed :  for  it  is 
a  rule,  that  in  all  cases  where  the  estate  or  interest 
commences  on  a  condition  precedent,  be  the  condi- 
tion or  act  in  the  affirmative  or  negative,  and  to  be 
performed  by  the  plaintiff,  the  defendant,  or  any- 
other,  the  plaintiff  ought  in  his  count  to  aver  per- 
formance "^ ;  as  if  a  man  grant  an  annuity  to  another, 
ivhen  he  is  promoted  to  such  a  benefice,  &.c.  the 
plaintiff  in  annuity  ought  to  aver,  that  he  is  promo- 
ted ^,  8^c.  But  where  an  estate  or  interest  passes  or 
vests  immediately,  and  is  to  be  defeated  by  a  con- 
dition subsequent,  or  matter  ex  post  facto,  be  it  in  the 
affirmative  or  negative,  or  to  be  performed  by  the 
plaintiff  or  defendant,  or  by  any  other,  performance 
of  that  matter  need  not  be  averred  ^:  as  if  a  grant  be 
of  an  annuity  to  A.  till  he  be  advanced  to  a  bene- 
fice, A.  in  annuity  need  not  say  that  he  is  not  yet 
advanced  ^. 

Covenants  or  agreements  ai^e  of  three  kinds; 
first,  such  as  are  called  mutual  and  independent, 
where  either  party  may  recover  damages  from 
the  other,  for  the  injury  he  may  have  received, 
by  a  breach  of  the  covenants  in  his  favour,   and 

-where 

*r  Co.  10.  a.  E  Id.  PI.  Com.   25.  b.  30.  a. 

=  PI.  Com.  25.  b.  S2.  b.    and    see    1    T.  R.    64. 

-'7  Co.  10.  a.  2H.  Blac.  579. 
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where  it  is  no  excuse  for  the  defendant  to  allege  a 
breach  of  the  covenants  on  the  part  of  the  plaintiff: 
secondly,  there  are  covenants  which  are  conditions 
and  dependent,  in  which  the  performance  of  one  de- 
pends on  the  prior  performance  of  another;  and 
therefore,  till  this  prior  condition  be  performed,  the 
other  party  is  not  liable  to  an  action  on  his  cove- 
nant: thirdly,  there  is  also  a  sort  of  covenants,  which 
are  mutual  conditions  to  be  performed  at  the  same 
time ;  and  in  these,  if  one  party  was  ready  and  offer- 
ed to  perform  his  part,  and  the  other  neglected  or 
refused  to  perform  his,  he  who  was  ready  and  offer- 
ed, has  fulfilled  his  engagement,  and  may  maintain 
an  action  for  the  default  of  the  other,  though  it  be 
not  certain  that  either  is  obliged  to  do  the  first  act  \ 
The  dependence  or  independence  of  covenants 
is  to  be  collected  from  the  evident  sense  and 
meaning  of  the  parties;  and  however  transposed 
they  may  be  in  the  deed,  their  precedency  must 
depend  on  the  order  of  time,  in  which  the  in- 
tent of  the  transaction  requires  their  perfonnance  '. 
The  words  by  which  conditions  precedent  are 
commonly   created,   are  Jor  *",  in  consideration  of, 

ita 

^  Per  Lord  Manafield^  in  the  arranged  in  Willes,  157  (a), 

case  of  Kingston   v.   Preston^  »  Doug.   690.  and  see  6  T. 

cited  in  Doug.   69U,  91.  and  R.  STO.  668.  7  T.  R.  130, 

see  tlie  several  modern  cases  k    i     Vent.     177.     214.    'Z 

on  this  subject,  collected  and  Saund.  350.  S.C 
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ita  quod\  proinde"".,  &c.  In  general,  if  the  agree- 
ment be  that  one  party  shall  do  an  act,  and  that  for 
the  doing  thereof  the  other  shall  pay  a  sum  of  mo- 
ney, the  doing  of  the  act  is  a  condition  precedent  to 
the  payment,  and  the  party  who  is  to  pay  shall  not 
be  compelled  to  part  with  his  money,  till  the  thing 
be  performed ".  And  however  improbable  the  thing 
may  be,  it  must  be  complied  with,  or  the  right 
which  was  to  attach  on  its  being  performed  does 
not  vest:  As  if  the  condition  be,  that  A.  shall  en- 
feoff B.  and  A.  do  all  in  his  power  to  perform  the 
condition,  and  B.  will  not  receive  livery  of  seisin,  it 
was  never  doubted,  but  that  the  right  which  was  to 
depend  on  the  performance  of  the  condition  did  not 
arise  °.  If  a  person  undertake  for  the  act  of  a  stran- 
ger^ the  cases  are  uniform  to  shew  that  such  act 
must  be  performed  ^.  And  where  there  are  mutual 
promises,  yet  if  one  thing  be  the  consideration  of  the 
other,  there  a  performance  is  in  general  necessary  '^. 

If 

'  2  Ld.  Raym.  766.  H.  Blac.  123.  389.  574.  5  T. 

m  Doug.  688.  R.  409.    6    T.    R.    570.  665. 

«  I  Salk.  171.  I  Ld.  Raym.  710.    7   T.  R.  125.  8  T.  R. 

665.  S.  C.    and    see     1    Ld.  366.   1  East,  203.  2    Bos.   & 

Raym.  440.  686,  2  Salk.  623.  Pul.  447. 
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If  a  day  be  appointed  for  payment  of  money, 
and  the  day  is  to  happen  before  the  thing  can  be 
performed,  an  action  may  be  brought  for  the  mo- 
ney before  the  thing  is  done;  for  it  appears  that 
tho  party  relied  upon  his  remedy,  and  intended 
not  to  make  the  performance  a  condition  pre- 
cedent "^ :  But  where  a  certain  day  of  payment  is 
appointed,  and  that  day  is  to  happen  subsequent 
to  the  performance  of  the  thing  to  be  done  by  the 
contract,  in  such  case  the  performance  is  a  condition 
precedent,  and  must  be  averred  in  an  action  for  the 
money "".  So  if  two  men  agree,  one  that  the  other 
shall  have  his  horse,  and  the  other  that  he  will  pay 
10/.  for  him,  no  action  lies  for  the  money,  till  the 
horse  be  delivered  \  Another  distinction  to  be  at- 
tended to  is,  that  where  mutual  covenants  go  to  the 
whole  of  the  consideration  on  both  sides,  they  are 
mutual  conditions,  the  one  precedent  to  the  other; 
but  where  they  go  only  to  a  party  and  a  breach  may 
be  paid  for  in  damages,  there  the  defendant  has  a 
remedy  on  his  covenant,  and  shall  not  plead  it  as  a 
condition  precedent '.  And  it  is  said,  that  where  the 
participle  doing,  pej'forming,  &c.  is  prefixed  to  a 
covenant  by  another  person,  it  is  a  mutual  covenant, 
and  not  a  condition  precedent  \ 

An 
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An  averment  may  be  by  any  words,  which  shew 
that  the  matter  is  as  stated;  as  that  the  plaintiff  angers ^ 
or  in  fact  sait/i^  or  although,  or  because,  or  with  this 
that,  &c. ""  And  where  there  is  a  condition  prece- 
dent, it  is  necessary  to  state  in  the  declaration,  that 
it  has  been  performed,  or  a  lawful  excuse  for  its 
non-performance  '.  But  there  are  some  cases  in  the 
books,  respecting  conditions  precedent,  where  the 
thing  agreed  to  be  done  having  been  in  effect  per- 
formed, though  not  in  the  exact  manner,  nor  with 
all  the  circumstances  mentioned,  it  v\'as  deemed  a 
substantial  performance '" ;  as  ^vhere  the  condition 
was  to  enfeoff,  a  conveyance  by  lease  and  release 
has  been  deemed  sufficient  ^•.  So  if  the  condition  be 
for  one  to  deliver  the  will  of  the  testator,  and  he  de- 
liver letters  testamentary  ^.  And  wherever  a  man,  by 
doing  a  premous  act,  would  acquire  a  right  to  any 
debt  or  duty,  by  a  tender  to  do  the  previous  act, 
if  the  other  party  refuse  to  permit  him  to  do  it, 
he  acquires  the  right  as  completely,  as  if  it  had 
been  actually  done;  and  if  the  tender  be  defective, 
owing  to  the  conduct  of  the  other  party,  such  in- 
complete tender  will  be  sufficient;  because  it  is  a 
general  principle,   that  he  who  prevents  a   thing 

from 
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from  being  done,  shall  not  avail  himself  of  the  non- 
performance, which  he  has  occasioned  '^.  The  per- 
formance of  a  condition  precedent  is  also  excused 
by  the  absence  of  the  plaintiff',  in  those  cases  where 
his  presence  is  necessary  for  the  performance  of  the 
condition;  by  his  obstructing  or  preventing  the  per- 
formance ;  or  by  his  neglecting  to  do  the  first  act,  if  it 
be  incumbent  on  him  to  perform  it  ^:  It  is  also  ex- 
cused in  some  cases,  by  his  not  giving  notice  to  the 
defendant ''.  Where  the  conditions  are  mutual^  and 
to  be  performed  at  the  same  time,  the  plaintiff  must 
aver  that  he  was  ready  and  offered  to  perform  his 
part,  but  the  defendant  refused  to  perform  his*". 
And  where  the  sum  to  be  paid  is  not  ascertained  by 
the  contract,  the  plaintiff  must  aver  the  facts  neces- 
sary to  ascertain  it;  as  upon  a  quantum  meruit  or 
'vakhant^  that  the  plaintiff  deser'ued  to  have,  or  that 
the  goods  were  worth,  a  certain  sum,  &:c. 

Where  the  contract  is  to  pay  a  collateral  sum 
upon  request,  there  the  request  being  parcel  of  the 
Contract,  and  as  it  were  a  condition  precedent, 
ought  to  be  specially  alleged,  with  the  time  and 
place  of  making  if*;   but  where   the   contract   is 

founded 
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founded  upon  a  precedent  debt  or  duty,  as  in  the 
case  of  a  bond,  or  for  money  lent '',  &c.  or  is  for  the 
payment  of  a  collateral  sum  on  a  day  certain^,  ot 
otherwise  than  upon  request  2,  or  the  debt  or  duty 
arises  immediately  upon  the  performance  of  the  con- 
sideration'', there  it  is  not  necessary  to  allege  a  special 
request,  but  /icet  SiSpius  requisitus  is  sufficient ;  which 
is  only  a  form  of  pleading,  and  if  it  be  omitted,  does 
not  vitiate  the  declaration  '. 

Where  the  matter  alleged  lies  more  properly  in 
the  knowledge  of  the  plaintiif,  than  of  the  defend- 
ant, there  the  declaration  ought  to  shew  that  notice 
was  given  to  the  defendant  ''j  as  where  the  defend- 
ant promises  to  give  the  plaintiff  so  much  for  a 
commodity  as  it  is  worth,  or  as  any  otlier  had  giv- 
en him  for  the  like,  or  to  give  so  much  for  every 
cloth  the  plaintiff  should  buy,  or  to  pay  the  plain- 
tiff what  damages  he  had  sustained  by  a  battery, 
or  to  pay  the  plaintiff's  costs  of  suit  ^ :  And  when 
notice  is  necessary,  it  ought  to  appear  that  it  was 
given  in  due  time,  and  to  a  proper  person  ^  But 
where  the  matter  does  not  lie  more  properly  in  the 
knowledge  of  tlie  plaintiff  than  of  the  defendant, 

no 
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110  notice  is  requisite  "" ;  as  in  debt  upon  an  obliga- 
tion conditioned  to  perform  an  award,  notice  of  the 
award  need  not  be  alleged,  because  the  defendant 
may  take  notice  of  it,  as  well  as  the  plaintiff :  So  if 
wpon  a  treaty  of  marriage,  a  promise  be  made  to  the 
fether  of  the  daughter,  by  the  father  of  the  son,  to 
pay  the  daughter  100/.  after  the  death  of  the  son,  if 
she  survive  him,  and  the  son  die,  an  action  may  be 
brought  upon  this  promise;  and  notice  need  not  be 
given  to  the  defendant,  of  the  death  of  the  son  "*,  So 
©n  a  promise  to  pay  so  much  money  at  the  full  age 
of  an  infant,  notice  of  his  attaining  that  age  need  not 
be  'given,  because  it  is  as  notorious  to  the  one  as  to 
the  other '".  And  in  an  action  on  a  promissory  note, 
by  the  indorsee  against  the  drawer,  notice  of  the  in- 
dorsement need  not  be  averred  ". 

The  breach,  in  a  declaration  upon  contract,  is 
cither  negathe,  that  the  defendant  has  not  done 
something  which  he  contracted  to  do,  or  procured 
it  to  be  done  by  another,  or  that  he  has  not  done 
it,  or  procured  it  to  be  done,  in  a  careful  and  pro- 
per manner;  or  it  is  affir7nati'oe,  that  he  has  done 
something  which  he  contracted  not  to  do,  or  suffer- 
ed it  to  be  done  by  another,  or  that  he  has  deeeh- 
ed  the  plaintiff  on  a  warranty,  &c.  The  breach 
must  be  assigned  in  the  words  of  the  contract,  or 

in 
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in  words  tantamount,  which  comprehend  the  sub- 
stance and  effect  of  it :  And  in  assigning  the  breach 
of  a  covenant  for  quiet  enjoyment,  it  is  sufficient  to 
allege,  that  at  the  time  of  the  demise  to  the  plain- 
tiff, A.  B.  had  lawful  right  and  title  to  the  premises, 
and  having  such  right  and  title,  entered  and  evicted 
the  plaintiff,  without  shewing  what  title  A.  B.  had, 
or  that  he  evicted  plaintiff  by  legal  process  °.  Where 
the  damages  sustained  by  the  plaintiff  are  naturally- 
connected  with  the  breach  of  contract,  it  is  not 
usual  to  state  them  specially  in  the  declaration; 
otherwise  they  should  be  stated,  in  order  to  prevent 
a  surprise  upon  the  defendant. 

In  actions  for  wrongs,  the  declaration  should 
state  the  injury  complained  of;  and  in  actions  on 
the  case,  it  should  set  forth,  by  way  of  inducementy 
the  circumstances  under  which  the  injury  was  com- 
mitted, and  the  consequential  damages  resulting 
therefrom  to  the  plaintiff.  The  injury  complained 
of  is  immediate  or  consequential.  Where  it  is  imme- 
diate, and  included  in  the  act  complained  of,  there 
it  is  sufficient  to  state  that  act  alone  in  the  declara- 
tion, as  in  trespass  vi  et  armis.  The  charge  in  such 
case  ought  to  be  direct  and  positive,  and  not  mere- 
ly by  way  of  recital:  Therefore  a  declaration  by 
bill,  stating  that  whereas,  or  wherefore  the  defen» 

dant 
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dant  did  the  act  complained  of,  is  bad  on  special 
demurrer;  and  was  formerly  holden  to  be  so,  in  ar- 
rest of  judgment'':  but  now,  it  may  be  amended  at 
any  time  before  or  after  judgment,  by  a  right  bill; 
the  time  of  filing  whereof  the  court  will  not  inquire 
intoP;  And  by  original^  the  count-part  being  help- 
ed by  the  recital  of  the  writ,  this  fault  is  not  fatal, 
even  on  a  special  demurrer  \ 

Where  the  damages  in  trespass  are  such  as  natu- 
I'ally  arise  from  the  act  complained  of,  or  cannot 
with  decency  be  stated,  they  may  be  given  in  evi- 
dence under  the  alia  e?iormia;  but  otherwise  they 
must  be  stated  in  the  declaration'.  And  many 
things  may  be  laid  in  aggravation  of  damages,  for 
which  alone  trespass  would  not  lie ;  as  trespass  may 
be  brought  for  entering  the  plaintiff's  house,  and 
beating  his  wife,  child,  or  servant:  but  in  such 
case,  the  plaintiff  cannot  recover  damages  for  losing 
the  service  of  his  child  or  servant,  because  he  may 
have  a  proper  action  for  that  purpose,  nor  can  it  be 
given  in  evidence;  but  the  beating  may  be  given 
in  evidence,  to  aggravate  the  damages:  for  now, 
though  it  has  been  holden  otherwise  formerly,  if 
the  principal  matter  will  bear  an  action,  the  plain- 
tiff 

P  2  Salk.  636.   1  6tr.  621.        S.  C.  2  Wils.  203. 

q  2  Str.  1151.  1 162.  s  Peake's  Cas-  M.  Pri.  46. 
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tifF  may  give  any  thing  in  evidence  in  aggravation 
of  damages,  that  will  not  of  itself  bear  an  action,  for 
if  it  will,  it  must  be  shewn;  as  in  trespass  quare 
clausum  f regit ^  the  plaintiff  would  not  be  permitted 
to  give  evidence  of  the  defendant's  taking  away  a 
horse,  &c.  but  in  trespass  quare  clausum  et  do77ium 
f regit,  he  may  give  in  evidence  that  the  defendant 
came  into  his  house,  and  defiled  his  daughter  \ 

Consequential  injuries,  we  have  seen,  arise  from 
mal-feasance,  non-feasance  or  mis -feasance.  In  ac- 
tions for  mal- feasance,  three  things  are  to  be  at- 
tended to  in  the  declaration;  first,  the  moti've^  if 
any,  which  urged  the  defendant  to  the  commission 
of  the  act  complained  of;  secondly,  the  e?id  which 
he  had  in  view;  and  thirdly,  the  means  which  he 
took  of  accomplishing  it.  Thus  in  an  action  for  de- 
famation, the  motive  is  malice,  the  end  proposed 
is  to  injure  the  plaintiff  in  his  good  name,  &c.  and 
the  means  are  the  words  spoken  by  the  defendant 
for  that  purpose.  In  actions  for  mal-feasance,  the 
motive  is  either  malice,  which  generally  speaking 
leads  to  the  commission  of  injuries  to  the  person, 
or  the  gratification  of  self-interest  at  the  expence  of 
another:  And  accordingly,  the  e?id  which  the  de- 
fendant has  in  view,  is  either  to  injure  the  plaintiff, 
or  to  benefit  himself:  And  the  means  he  takes  of 
accomplishing  his  intention,  are  either  direct  and 

opeUj, 
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open,  or  under  colour  of  legal  process,  or  by  deceit, 
which  is  either  where  there  is  a  privity  between  the 
parties,  as  upon  a  sale  of  goods,  &:c.  or  where  there  is 
no  such  privity.  In  actions  for  non-feasance  or  mis- 
feasance^ the  injury  frequently  proceeds  from  a  mere 
neglect,  without  any  bad  motive  imputable  to  the  de- 
fendant. 

The  circumstances  attending  the  several  injuries 
before  mentioned,  and  which  should  be  stated  by  way 
of  inducement,  are  various,  according  to  the  nature 
and  grounds  of  the  action.  In  general,  they  dis- 
close some  right  or  title  in  the  plaintiff,  or  some  duty 
to  be  performed  by  the  defendant.  In  actions  for 
wrongs  affecting  the  absolute  rights  of  persons,  the 
right  to  personal  security  being  implied,  need  not  be 
stated  in  the  declaration ;  as  in  actions  of  assault  and 
battery,  Sec.  But  where  the  wrongs  complained  of  af- 
fect the  relati'ue  rights  of  persons,  the  relation  should 
be  stated,  in  respect  of  which  the  plaintiff  is  injured; 
as  in  actions  for  criminal  conversation,  &c.  And  where 
an  action  is  brought  for  defamation,  it  is  usual  to  state 
in  the  declaration,  by  way  of  inducement,  that  the 
plaintiff  is  a  person  of  good  name,  &c.  and  has  not 
been  guilty  of  the  crime  imputed  to  him  ". 

In  actions  for  wrongs  to  real  or  persojial  property, 

the 
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the  plahitifF's  right  or  title  must  be  set  forth  in  the 
declaration,  either  generally  or  specially.  Where  a 
special  title  is  necessary  to  maintain  the  action,  it 
must  be  stated  with  certainty:  If  a  man  allege  in 
himself  a  title  to  the  inheritance  or  freehold  of  lands 
in  possession,  he  ought  regularly  to  say  that  he  was 
' seised^ \  or  if  he  allege  possession  of  a  term  for 
years,  or  other  chattel-real,  tiiat  he  was  possessed  ^ : 
So  if  he  allege  seisin  of  things  manurable,  as  of 
lands,  tenements,  rents,  &:c.  he  should  say  that  he 
was  seised  in  his  demesne  as  of  fee  ";  if  of  things  not 
manurable,  as  of  an  advowson,  that  he  was  seised  as 
of  fee  and  rights  omitting  in  his  demesne  ^•'.  And  it  is 
a  rule,  that  where  title  is  necessary  to  be  shewn,  if 
the  plaintiff  derive  a  particular  estate  from  another, 
he  ought  to  shew  that  the  other  had  such  an  interest 
as  would  enable  him  to  make  the  estate  ".  The  reason 
why  the  commencement  of  particular  estates  must  be 
shewn  in  pleading  is,  because  they  are  created  by 
agreement  out  of  the  primitive  estate ;  and  the  court 
must  judge,  whether  the  primitive  estate  and  agree- 
ment be  sufficient  to  produce  the  particular  estate 
claimed:  and  this  is  a  fundamental  rule,  which  ought 
not  to  be   broken  upon  fancied  inconveniencies  ^ 

It 
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It  is  also  a  rule,  that  if  the  plaintiff  claim  under 
one  who  has  only  a  particular  estate,  as  for  life,  he 
must  aver  the  continuance  of  that  estate  *. 

In  setting  forth  a  title  to  incorporeal  hereditaments^ 
the  plaintiff  must  shew  that  it  was  by  grant,  cus- 
tom, or  prescription.  A  grant  ought  regularly  to 
be  pleaded,  with  a  profert  in  curia  of  the  deed  con- 
taining it;  but  where  the  deed  is  lost  or  destroyed, 
by  accident  or  length  of  time,  it  may  be  pleaded 
without  2i  profert  ^.  Custom  is  properly  a  local  usage, 
and  not  annexed  to  any  particular  j&^^r^w;  such  as  a 
custom  within  a  manor,  that  lands  shall  descend  to  the 
youngest  son,  or  that  copyholders  shall  have  a  right 
of  common,  &c.  Prescription  is  altogether  a  person- 
al usage ;  and  is  either  in  a  que  estate^  or  in  a  man 
and  his  a?Jcestors;  the  former  is  where  the  right  claim- 
ed is  annexed  to,  and  passes  with  the  land,  in  which 
case  the  plaintiff  states  that  he,  and  ail  those  whose 
estate  he  hath  therein,  have  immemorially  had  such 
right;  the  latter  is  where  the  right  is  nol  annexed  to 
the  land,  but  lies  in  grant,  in  which  case  the  plaintiff 
must  aver  that  he,  and  his  ancestors,  have  immemo- 
rially enjoyed  it. 

But  in  personal  actions,  it  is  seldom  necessary 
to  state  a  title  specially  in  the  declaration;  for  da- 
mages are  the  gist  of  these  actions,   and  the  title 

only 
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only  matter  of  inducement  ^ :  And  it  is  a  general 
rule  therein,  that  possessiofi  is  sufficient  emdence  of 
title  against  a  wrong-doer;  as  in  trespass  quare  clau- 
siim  f regit  "^^  &c.  So  in  an  action  on  the  case  for  a 
niisance  to  the  plaintiff's  house,  &c.  it  is  sufficient 
for  the  plaintiff'  in  his  declaration,  to  state  generally 
that  he  was  la^vfully  possessed  of  the  house,  or  other 
property  affected  by  the  injury  complained  of'':  and 
if  the  declaration  be  for  stopping  up  lights^  it  goes 
on  to  state,  that  by  reason  of  his  possession  he  had, 
and  of  right  ought  to  have,  the  lights  that  have  been 
obstructed "".  In  like  manner,  the  plaintiff  in  an  ac- 
tion for  diverting  a  water-course  from  his  mill,  need 
only  state,  that  he  was  possessed  of  the  mill,  and  that 
the  water  had  been  accustomed,  and  of  right  ought 
to  flow  thereto,  without  stating  that  it  was  an  an- 
cient mill,  or  disclosing  the  grounds  upon  which  the 
right  to  the  water  is  claimed  ^ 

In  an  action  upon  the  case  for  ikvt.  disturbance  of 
rights  of  common  ^,   &:c.  there   is  this   distinction : 

Where 

■^  10  Co.  59.  b.  528.    3    Lev.   265.    \     Lutw. 

^  2  Bulst.  288.  120.  2  Ld.  Raym.  751.  1090, 

'1  I  Rol.  Rep.  393.  3  Ld.   Raym.   85.;    of  offices, 

^  Cro.   Car.   325.    1  Show.  10  Co.  59.  b.  Cro.  Eliz,  335.; 

IS.  of  franchises,  4   Mod.  423.    1 

f  1  Leon.  247.  Palm.    290.  Show.    18.;    of    tolls,   Owen. 

Cro.  Car.  499.    575.   3   Mod.  109.    Cro.    Jac.    43.    122,     3. 

48.  3  Lev.  133.  S.  C.  3  Lev.    190.  2  Lutw.    1517.; 

g   1  Vent.    319.     4     Mod.  oi  ferries,  Willes,   508.;   and 

418.  And  for  the  manner  of  of  seats  in  churches,   1    Lev. 

declaring  for  the  disturbance  71.       1     Sid.      203.     S.     C; 

oi  rights  of  way,  see  1    Vent.  2  Lev.     193.     3  Lev.    73.    1 

274.    2     Lev.    148.    3     Keb-  Wils.  326.  I  T.  R.  428. 
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Where  the  action  is  brought  against  a  ivrong-doer, 
it  is  sufficient  for  the  plaintiff  to  state  in  his  declara- 
tion, that  he  was  possessed  of  a  house  or  lands,  &c. 
and  by  reason  of  his  possession  thereof,  was  entitled 
to  the  right,  in  the  exercise  of  which  he  has  been 
disturbed:  But  where  the  plaintift'  would  lay  any 
charge  or  servitude  on  the  land  or  property  of  ano- 
ther, he  must  set  forth  his  title  specially  in  the  decla- 
ration ^.  Thus,  in  an  action  on  the  case  against  a 
stranger  and  wrong-doer,  for  disturbing  the  plaintiff" 
in  the  use  of  a  seat  in  a  church,  no  title  or  considera- 
tion is  necessary  to  be  shewn :  But  where  the  plain- 
tiff claims  against  the  ordinary  himself,  who  hath 
prima  facie  the  disposal  of  all  the  seats  in  the  church, 
he  ought  to  shew  some  cause  or  consideration,  as 
building,  repairing ',  &c.  And  though,  in  the  other 
case,  the  plaintiff  is  allowed  to  declare  upon  his  pos- 
session, yet  he  must  prove  his  title  at  the  trial :  And 
possession  for  above  sixty  years  of  a  pew  in  a  church, 
is  not  a  sufficient  title  to  maintain  an  action  on  the 
case,  for  disturbance  in  the  enjoyment  of  it ;  but  the 
plaintiff  must  prove  a  prescriptive  right,  or  a  faculty, 
and  should  claim  it  in  his  declaration,  as  appurtenant 
to  a  messuage  in  the  parish  ^,  In  declaring  for  wrongs 
to  p^;\?07/a/ property,  the  plaintiff  must  state  his  right; 

as 

h  4    Mod,    421.      I    Str.  5.     768. 
Willes,  619.     1  Bur.  440.    4        '  3  Lev.  73. 
T.   R.  718.  but  see  3  T    R  ^  ^  T.  R.  428 
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as  in  trespass  for  taking  goods,  that  they  were  his 
own  goods  ^;  or  in  trover,  that  he  was  possessed  of 
them,  &c. 

In  actions  upon  the  case  for  a  breach  of  duty,  the 
declaration  should  state  the  nature  of  the  duty  to  be 
performed  by  the  defendant,  which  is  founded  on  the 
general  obligation  of  law,  the  defendant's  particular 
situation,  or  some  contract  or  agreement  between  the 
paities.  Where  the  defendant  is  liable  of  common 
right,  as  to  repair  a  wall  for  preventing  damage  to  his 
neighbour,  it  is  not  necessary  for  the  plaintiff  to  shew 
a  title  in  his  declaration,  or  the  special  ground  of  the 
defendant's  liability  '":  But  where  a  charge  is  impo- 
sed on  another,  against  common  right,  as  owner  of 
the  soil  or  tertenant,  it  was  formerly  holden,  diat  a 
title  must  be  shewn,  as  in  an  action  for  not  repairing 
fences",  &c.  So  where  a  special  action  on  the  case 
was  brought  against  the  defendant,  for  not  keeping  a 
bull  and  boar,  the  declaration  was  holden  bad  upon 
demurrer,  for  not  setting  forth  that  the  defendant  was 
obliged  to  keep  them,  either  by  custom,  prescription, 
or  otherwise  °.  But  in  a  late  case,  where  an  action 
was  brought  for  not  repairing  a  private  road,  leading 
through  the  defendant's  close,  it  was  held  to  be 

sufficient 

1  Cro.  Jac.  46.  2  Salk,  640.  311.  S.  C. 

1    Ld.    Raym.    239.     2    Ld.  "1  Salk.  335,  6. 

Raym.  890.  2  Str.  1023.  »  4  Mod.  241. 

in  1  Salk.  22.  360.  6  Mod 
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sufficient  to  allege,  that  the  defendant,  as  occupier 
of  the  close,  was  bound  to  repair  it  ^r  Andj&^r  Buller 
Justice,  the  distinction  is,  between  cases  where  the 
plaintiff  lays  a  charge  upon  the  right  of  the  defen- 
dant, and  where  the  defendant  himself  prescribes  in 
right  of  his  own  estate :  In  the  former  case,  the  plain- 
tiff is  presumed  to  be  ignorant  of  the  defendant's 
estate,  and  cannot  therefore  plead  it;  but  in  the  latter, 
the  defendant,  knowing  his  own  estate,  in  right  of 
which  he  claims  a  privilege,  must  set  it  forth  '^  In 
actions  against  sheriffs  or  other  officers,  or  against 
carriers,  &c.  for  mis-feasance^  the  declaration  must 
state  the  nature  of  the  plaintiff's  right,  and  the  ground 
of  the  defendant's  duty. 

In  actions  upon  the  case  for  consequential  injuries, 
the  damages  which  the  plaintiff  has  sustained,  being 
the  gist  of  the  complaint,  must  be  stated  in  the  decla- 
ration; which  damages  must  appear  to  depend  on  the 
injury  complained  of,  and  not  be  too  remote ^  or  hap- 
pen from  the  intervention  of  another  cause :  And  they 
are  either  general  or  special.  General  damages  are 
such  as  naturally  arise  out  of,  or  are  connected  witli 
the  injury  complained  of:  And  in  actions  for  mal- 
feasance^ they  in  general  correspond  with  the  end  or 
design  which  the  defendant  had  in  view,  and  which 

has 

P  3  T.  R.  76ft.  '1  Jd,  768.  tamen  quxra. 
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has  been  previously  stated  in  the  declaration  ;  as  in  an 
action  for  defamation,  the  declaration  states,  that  the 
defendant  intending  to  injure  the  plaintiff  in  his  good 
name,  &c.  spoke  the  words  complained  of;  whereby 
the  plaintiff  was  injured  in  his  good  name,  &c.  Spe- 
cial damages  are  either  such  as  are  superadded  to 
general  damages,  arising  from  an  act  injurious  in 
itself;  or  such  as  arise  from  an  act  indifferent  in  itself, 
but  injurious  in  its  consequences :  And  in  either  case, 
they  must  be  specially  laid  in  the  declaration,  or  the 
plaintiff  will  not  be  allowed  to  give  them  in  evidence 
at  the  trial.  Thus  in  an  action  for  defamation,  though 
•the  words  be  in  themselves  actionable,  yet  the  plain- 
tiff is  not  at  liberty  to  give  evidence  of  any  loss  or 
injury  he  has  sustained  by  the  speaking  of  them, 
unless  it  be  specially  laid  in  the  declaration  ^  If  an 
action  be  brought  for  words  that  are  not  in  them- 
selves actionable,  and  the  plaintiff  do  not  prove  the 
special  damage  laid  in  the  declaration,  he  must  be 
nonsuited,  because  the  special  damage  is  the  gist  of 
the  action ;  but  where  the  words  are  of  themselves 
actionable,  if  the  words  be  proved,  the  jury  must 
find  for  the  plaintiff,  though  no  special  damage  be 
proved  ^ 

The   declaration   in  general   concludes,   to  the 
damage  of  the  plaintiff  of  a  certain  sum  of  money, 

and 

"-  Bui.  M.  Pri.  7.  *  Id.  6. 
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and  therefore  he  brings  his  suity  he.  But  in  a  penal 
action,  brought  by  a  common  informer,  where  the 
plaintiff's  right  to  the  penalty  accrues  upon  bringing 
the  action,  it  is  not  necessary  to  conclude  in  this  way, 
as  the  plaintiff  cannot  have  sustained  any  damage  by 
a  previous  detention  of  the  penalty  \  In  actions 
against  attornies  and  officers  of  the  court,  it  is  usual, 
though  not  necessary  '',  for  the  plaintiff,  instead  of 
bringing  suit,  to  pray  relief  &c.  And  where  the  ac- 
tion is  brought  by  bill  against  a  member  of  the  house 
of  commons,  the  bill  concludes  with  a  prayer  of  pro- 
cess to  be  made  to  the  plaintiff,  according  to  the  sta- 
tute, &c.  It  was  anciently  necessary  to  find  pledges 
to  prosecute,  and  add  their  names  to  the  declaration 
by  bill " :  but  they  are  now  holden  to  be  mere  matter 
of  form,  and  may  be  found  at  anytime  before  judg- 
ment ^. 


The  ^alities  of  a  declaration  are  first,  that  it 
correspond  with  the  process;  secondly,  that  it  con- 
tain all  the  circumstances  necessary  to  maintain  the 
action,  and  no  more;  thirdly,  that  these  circum- 
stances be  set  forth  with  certainty  and  truth  "". 

The 

«  4  Bur.  2021.  2490.  4  &  5  Ann.  c.  16.  §  1.   Fort. 

^  Andr.  247.  220.  Cins.  temfi.   Hardw.    315. 

^  9     Edw.    IV.    27.     Bro.  Barnes,    163.      1    Wils.    226. 

AhxWXi.  Bin,  \ 5.  iii.  Pledges,  2  Wils.    142.     3    T.  R.    \5T. 
11.  Dyer,  288.  ^  Co.  Lit.  303.  a.  PI.  Com 

-"^  18  Edw.    IV.  9.   2   Hen.  84.  122. 
VII.  1.  17.  Palm.   518.  Stat. 
Vol.  I.                          3  F 
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The  declaration  should  regularly  correspond  with 
the  process,  in  the  names  of  the  parties;  the  descrip- 
tion of  the  character  in  which  they  sue,  or  are  sued; 
and,  except  on  common  process  by  bill,  in  the  nature 
of  the  cause  of  action.  But  Av^here  process  is  taken 
out  against  a  defendant  by  a  wrong  name,  the  misno- 
mer may  be  cured  by  amending  the  writ,  if  there  be 
any  thing  to  amend  by,  and  then  declaring  against  the 
defendant  by  his  right  name  ^;  but  in  doing  this,  the 
court  will  take  care  that  it  shall  not  operate  to  the  pre- 
judice of  the  sheriff  ^  Or  if  the  defendant  appear  by 
his  right  name,  the  plaintiff  may  declare  against  him 
by  the  name  in  which  he  appears,  stating  that  he 
was  arrested,  or  served  with  process,  by  the  other ; 
for  by  appearing,  the  defendant  admits  himself  to  be 
the  person  sued,  and  so  the  variance  is  immaterial  ^. 
But  as  a  man  cannot  have  two  christian  names,  it 
has  been  holden  on  a  plea  in  abatement,  that  the 
plaintiff  cannot  declare  against  the  defendant  in  his 
right  name,  with  an  alias  of  the  name  he  is  sued  by  ^. 
And  on  process  not  bailable,  if  the  defendant  do  not 
appear,  the  plaintiff  cannot   rectify   the  mistake  by 

appearing 

V  2  Bcs.  Sc  Pill.  109.  Eabi7ison,    H.    23     Geo.    III. 

^-  Id.  ibid.  And  the  court  Boyne  v.  Mills,  M.  25  Geo. 
would  not  grant  a  rule  for  III.  3  T.  R.  611.  1  Bos.  8r 
amending  the  writ,  under  Pul.  645. 
which  the  defendant  had  been  ^  Willes,  5  54.  "  But  the  de- 
arrested  by  a  wrong  name,  af-  fendant  being  suedby  the  name 
ler  actions  of  false-impiison-  of  Jonathan  otherwise  John 
ment  had  been  brought  for  ^'oaws,  is  no  cause  of  demurrer 
such  arrest.  Anon.  M.  41  to  the  declaration  ;  for  7zo«  co72- 
G.  III.  Stat  that  it  is  not  all  one  chris- 

:'  2  Wils.  393.    Green  and  tian  name."    3  East,  1 1 1 
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appearing  for  him,  in  his  right  name,  according  to 
the  statute  '^ :  Though  if  the  plaintiff  were  to  appear 
for  the  defendant  in  the  name  by  which  he  is  sued,  it 
seems  that  this  would  warrant  him  in  proceeding  to 
judgment  and  execution  ^. 

Upon  ^(fWd-ra/ process,  the  plaintiff  may  declare  qui 
taniy  or  as  executor  or  administrator,  &c.  But  this 
rule  will  not  hold  e  confer  so;  for  where  the  process 
was  to  answer  the  plaintiff  (^z/i  tarn  ^,  &c.  and  the  de- 
claration was  in  his  own  name  only,  omitting  the  qui 
tarn  part,  the  court  held  the  variance  to  be  fatal,  and 
set  aside  the  proceedings  ^.  In  a  subsequent  case,  the 
proceedings  were  set  aside,  where  the  process  was 
to  answer  the  plaintiffs  as  assignees  of  a  bankrupt,  and 
the  declaration  was  in  their  own  right;  for  the  plain- 
tiff cannot  declare  against  the  defendant  generally,  on 
process  sued  out  in  a  special  character  ^'  So  where  a 
writ  was  sued  out  by  the  plaintiffs  as  executors^  and 
the  declaration  was  by  them  in  their  own  right,  it 
was  deemed  a  sufficient  variance  for  discharging  the 
defendant  out  of  custody  on  filing  common  bail  ^. 

The 

c  3  T.R.  611.  But  if  a  de-  ded  such  misnomer  in  abate- 

fendant  be  served  with  process  ment.    3  East,  167. 

by  a  ivrong  chrfstian  name,  and  '^  "2  Str.  1218. 

afterwards  the  plaintiff  enter  an  ^  Id.    1232.    2    Blac.    Rep. 

appearance  for  him,  and  serve  722.  3  Wils.  141.  S.  C. 

him  with  notice  of  declaration  f  4  Bur.    2417.    6     T.    R. 

by  his  right  name,   and  pro-  158. 

ceed  to  judgment  and   execu-  s  Meggs   and   another,    as- 

tion,  the  court  will  not  set  aside  signees  of  Cochran,   v.  Ford, 

the  proceedings  for  irregular-  E.  25  Geo.  III. 

ity,  merely  on  the  ground  that  •>  8    T.   R.   416.    and    see 

the  defendant  never  appeared;  1  Bos.  Sc  Pul.  383. 
because  he  ought  to  have  plea- 
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The  plaintiff  may  declare  in  chief,  upon  common 
process  by  billy  for  any  cause  of  action  whatever  ' : 
And  in  bailable  cases,  the  court  will  not  permit  a  de- 
fendant to  take  advantage  of  a  variance,  in  the  amount 
of  the  debt,  between  the  ac-etiam  part  of  the  latitat 
and  the  declaration ''.  But  where  the  plaintiffs,  having 
held  the  defendant  to  bail  on  an  affidavit  in  assump- 
sit^ delivered  a  declaration  in  tron^er,  the  court  or- 
dered an  exoneretur  to  be  entered  on  the  bail  piece  '. 
By  original^  the  plaintiff  must  declare  in  chief,  for  the 
same  cause  of  action  as  is  expressed  in  the  virit  "\ 
And  if  there  be  a  variance  between  the  original- writ 
and  declaration,  the  court  will  discharge  the  defen- 
dant, on  entering  a  common  appearance " :  But  they 
will  not  on  this  ground  set  aside  the  proceedings;  for 
that  would  be  permitting  the  defendant  to  do  indi- 
rectly, what  the  practice  of  the  court  will  not  allow 
him  to  do  directly,  by  craving  oyer  of  the  original- 
writ,  and  pleading  the  variance  in  abatement  °. 

The  rules  of  pleading,  as  has  been  frequently 
observed,  are  founded  in  good  sense ,-  their  objects 
are  precision  and  brevity :  nothing  is  more  desirable 
for  the  court   than  precision,   nor  for  the   parties 

than 

iR.  E.   15    Geo.   II.   Reg.  R.  27.   I  H.  Blac.  310. 
i.Cowp.  455.  ni  R.  H.  8   Car.    I.  5  T.  R. 

k  5   T.   R.   402.  but   see  2  402. 
East,  305.  "  6  T.R.  363. 

J  7  T.  R.  80.  and  see  8  T.         o  Id.  2  Wils.  393. 
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than  brevity  '\  Precision  or  certainty  is  of  three 
kinds;  first,  to  a  common  intent;  secondly,  to  a  cer- 
tain intent  in  general ;  thirdly,  to  a  certain  intent  in 
every  particular '' :  The  second,  or  that  which  is  to  a 
certain  intent  in  general,  is  all  that  is  required  in  a 
declaration ;  and  it  ought  to  be  such  that  the  defend- 
ant may  answer  it,  a  good  issue  be  joined  thereon, 
and  the  court  be  enabled  to  give  judgment  ^  This 
certainty  should  pervade  the  whole  declaration ;  and 
is  particularly  required  in  setting  forth  the  time,  place, 
and  other  circumstances  necessary  to  maintain  the 
action  ^  But  that  which  is  alleged  by  way  of  con- 
veyance or  inducement  to  the  substance  of  the  mat- 
ter, need  not  be  so  certainly  alleged,  as  that  which 
is  the  substance  itself^:  And  surplusage  will  not  vi- 
tiate, except  >vhere  it  defeats  the  action  ". 

If  the  declaration  be  defective  in  any  of  the 
above  particulars,  the  defendant  may  demur:  But 
if  he  do  not,  the  defect  may  in  some  cases  be  aided 
by  the  defendant's  plea^  or  by  a  •verdict  for  the 
plaintiff.  If  the  declaration  want  time,  place  or 
other  circumstances,  it  may  be  aided  by  the  de- 
fendant's plea;  but  not  if  it  be  defective  in  sub- 
stance : 

P  Doug.  666,  7.  C.    18,   See.    And  as    to   time 

1  Co.  Lit.  303.  a.   and   see  and /z/ace,  see  5  T.  R.  607. 
Cowp.    682,  Doug.  1^8,  9.  *■  Co.  Lit.  303.  a. 

»•  Co.     Lit.     303.     a.      PI.         'I  Com.  Dig.  Tit. /i/ecrffr. 

Com.  84.  C.  28,  9 

s  Com.    Dig.    tit.    Pleader, 
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stance  '' :  And  a  verdict  \Aill  aid  the  omission  of  that 
M'hich  was  necessary  to  be  proved  at  the  trial,  and 
"without  which  the  jury  could  not  have  found  for  the 
plaintiff  "'.  Defects  in  the  declaration  are  also  fre- 
quently cured  by  the  statutes  oi  jeofails  ^. 

The  declaration  itself  was  formerly  delivered  to 
the  defendant's  attorney,  who  made  a  copy  of  it, 
and  then  delivered  it  back  • :  But  the  copy  is  now 
made,  on  a  treble-penny  stamped  paper,  by  the 
plaintiff's  attorney  y;  and  either  delivered  to  the 
defendant's  attorney,  ox  filed  with  the  clerk  of  the  de- 
clarations, in  the  King's  Bench  office.  Where  the 
defendant  has  appeared  or  filed  bail,  a  copy  of  the 
declaration  should  be  delivered  to  his  attorney  ^; 
who  should  pay  for  the  same,  after  the  rate  olfour- 
pence  per  sheet,  computing  seventy-two  words  to 
a  sheet,  together  with  the  stamps  or  king's  duty  ^, 
and  y^z/r- pence  for  the  warrant  of  attorney  ^\    In 

such 

^'8  Co.  120.  b.  the   statute    12  Geo.  I.  c.  29. 

w  Com.     Dig.  tit.   Pleader^  and  the  rule  upon  that  statute, 

C.  87.  and    see    Doug.    654.  of  T.  1  Geo.  II. 

7T.R.  518.  583.  a  R.   T?  12    W.    III.     and 

'^   32     Hen.    VIIT.    c.    30.  note  (a). 

18   Eliz.    c.    14.    21   Jac.     I.  i^  R   M.   5    Ann.    Reg.    2. 

c.  13.  16  Sc  17   Car.   II.  c.   8.  But  the  plaintiff  cannot  sign 

y  R.  T.  12  W.  III.  judgment,  for  the  defendant's 

z  R.  T.    2    Geo.    II.     But  refusing  to  payybur-pence  for 

see  8  Mod.  379.   and    2    Ld.  the  warrant  of  attorney,  where 

Raym.    1407.   by  which  this  the  copy   of  the    declaration 

rule     appears    to   have    been  is  delivered  to  him.  4  T.  R. 

•made  in  T.  11  Geo.  I.  before  370, 


or  THE    DECLARATION.  407 

such  case,  a  delivery  to  the  party  himself  is  not 
good ".  But  where  the  defendant  has  not  appeared 
or  filed  bail,  or  the  defendant's  attorney,  or  his  clerk 
in  his  absence,  refuses  to  pay  for  a  copy  of  the  de- 
claration, or  if  the  abode  of  the  defendant's  attorney 
be  unknown  to  the  plaintiff's  attorney,  the  copy 
should  bejiled,  with  the  clerk  of  the  declarations,  in 
the  King's  Bench  office ;  and  notice  thereof  given 
without  delay,  to  the  defendant  or  his  attorney '  ;  it 
being  irregular  for  the  plaint iiF,  when  the  defendant's 
place  of  residence  is  known  to  him,  to  stick  up  a 
notice  of  declaration  in  the  office  ^. 

When  the  declaration  is  ck/hered,  a  notice  to 
plead  should  be  indorsed  on  it ' :  But  this  indorse- 
ment does  not  seem  to  be  necessarj^  when  the  de- 
claration is  Jiled  in  the  office  ^.  In  that  case,  a  no- 
tice of  declaration  should  be  delivered  to,  or  left 
at  the  last  or  most  usual  place  of  abode  of  the  de- 
fendant, or  his  attorney :  m  hich  notice  should  ex- 
press the  nature  of  the  action,  at  whose  suit  it  is 
prosecuted,   and  the  time  limited  by  the  rules  of 

the 

f^Lofft,  332.  the  number  of  days   allowed 

dR.  T.   12  W.  III.  R.   T.  by    the    rules    of  the    court. 

2   Geo.   II.    In  the    common  Id.  365. 

pleas,  notice  of  declaration  is  ^  7  T.  R.  26. 

not  necessary  in   bailable  ac-  ^  Append.    Chap.    XVIII. 

lions.  2  Bos.  h  Pul.  42.  And  §  18,  19. 

if  a   declaration    be   indorsed  s  1  Sel.  239.  Barnes,  226,  7. 

"to  plead  in  "  it   must  but  see  Barnes,  310. 

be  understood  to  mean  within 
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the  court  for  pleading;  and  in  that  case  the  defend- 
ant do  not  plead  by  such  limited  time,  jdugment 
will  be  entered  against  him  by  default  ^.  Where  the 
declaration  filed  in  the  office,  before  the  defendant's 
appearance,  was  indorsed  '"'■  filed  conditionally^''''  and 
judgment  afterwards  signed  for  want  of  4  plea,  the 
court  held  it  regular;  though  the  notice  served  on 
the  defendant  was  of  a  declaration  generally  \ 

If  the  declaration  btfiled^  and  notice  thereof  given 
to  the  defendant  or  his  attorney,  it  is  deemed  to  be  a 
good  declaration,  from  the  time  of  such  notice  only  ^■, 
and  therefore  a  rule  to  plead  in  such  case,  given  be- 
fore notice  of  declai'ation,  is  irregular '.  Yet,  where 
the  declaration  was  filed  on  the  last  day  of  the  second 
term  after  the  return  of  the  writ,  but  the  notice  was 
not  given  till  a  little  before  the  essoin-day  of  the  fol- 
lowing term,  this  was  holden  to  be  well  enough; 
the  master  certifying  it  to  be  the  practice '".  The. 
defendant  must  always  receive  and  pay  for  a  copy 
of  the  declaration,  whether  it  be  delivered  or  left  in 
the  office,   before  he  can  be  admitted  to  plead "'; 

and 

ii  R.   T.   1     Geo.    II.   and  298. 

see  Append.    Chap.    XVIII.  1  Pr.  Reg.   131.  Cas.  Prac 

§20,21.  C.B.  111.  Barnes,  248.  S.C. 

=  8  T.  R.  77.  »"    S    Bur.    1452.  2   T.    R. 

k  R.  T.  1    Geo.  II.  R.    T.  112. 

2  Geo.    II.    8    Mod.    379.     2  "  R.  T.   12   W.  III.  R.   3\[. 

Ld.    Ravm.    1407.    7    T-   R.  10  Geo.  IT.  Re^.2 
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and  if  he  neglect  to  do  so,  the  plaintiff's  attorney 
may  refuse  to  accept  his  plea,  and  sign  judgment  °. 

Where  the  defendant  has  appeared  or  filed  bail,  or 
the  plaintiff  has  entered  an  appearance,  or  filed  bail 
for  him,  according  to  the  statute,  the  declaration 
must  be  delivered  or  filed  absolutely.  But  it  cannot 
be  so  delivered  or  filed,  before  appearance  or  bail; 
as  the  defendant  till  then  is  not  in  court  ^ :  Still  how- 
ever, for  the  sake  of  expediting  the  cause,  by  making 
the  times  for  appearance  and  pleading  concurrent,  it 
is  provided  that  "  upon  all  process,  returnable  before 
'  the  last  return  of  any  term,  where  no  affidavit  is 

*  made  or  filed  of  the  cause  of  action,  the  plaintiff 
'  may"^  file  or  deliver  the  declaration  de  bene  esse  or 
'  conditionally,  at  the  return  of  such  process,  with 
'  notice  to  plead  in  eight  days  afi:er  the  filing  or 

*  delivery  thereof;  and  if  the  defendant  do  not  file 
'  common  bail  and  plead  within  the  said  eight  days, 
'  the  plaintiff  having  first  filed  common  bail  for  him, 
'  may  sign  judgment  for  want  of  a  plea:  And  that 
'  upon  all  such  process  as  aforesaid,  where  an  affida- 
'  vit  is  made  and  filed  of  the  cause  of  action,  the 
'  declaration  may  be  filed  or  delivered  de  bene  esse, 
'  at  the  return  of  such  process,  with  notice  to  plead 
'  in  four  days  after  such  filing  or  delivery,  if  the 

"  action 

0  Wils.  173.  so.     C'armz'c/zae/ against  TVouf- 
p  Lofft,  333.  2  T.  R.  719.       beck,  T.  24   Geo.  III.  Ante^ 

1  But  he  is  not  bound  to  do    247,  8 , 
Vol.  I,  3  G 
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*'  action  be  laid  in  Lo?idon  or  Middlesex,  and  the 
*'  defendant  live  within  twenty  miles  of  London;  and 
"  in  eight  days,  if  the  action  be  laid  in  any  other 
*'  county,  or  the  defendant  live  above  twenty  miles 
"  from  London;  and  if  the  defendant  put  in  bail,  and 
"  do  not  plead  in  due  time,  judgment  may  be  signed : 
"  Provided  the  declaration  in  either  case  be  filed  or 
"  delivered,  and  notice  thereof  given,  four  days 
'''  exclusive  before  the  end  of  the  term,  and  a  rule  to 
''  plead  be  duly  entered'." 

Upon  process  returnable  the  last  return  of  the 
term,  the  declaration  cannot  be  filed  or  delivered 
de  bene  esse ' ;  nor  can  it  be  so  filed  or  delivered, 

upon 


'  R.  T.  22  Geo.  III.  and 
see  R.  M.  10  Geo.  II. 

s  Seethe  Rules  of  Mich.  10 
Geo.  II.  and  Trin.  22  Geo.  III. 
It  has  been  said  by  a  gentle- 
man, to  whose  labours  the  pro- 
fession are  greatly  indebted, 
that  the  operation  of  these 
rules  of  court  is  not  to  confine 
declarations  de  bene  esse  to  pro- 
cess returnable  as  therein 
mentioned,  but  only  to  regu- 
late the  time  wherein  the  de- 
fendant is  to  plead  to  such  de- 
clarations, on  process  so  re- 
turnable; That  the  plaintiff 
may  declare  de  be7ie  esse  upon 
any  process,  whenever  return- 
able ;  but  if  it  be  not  return- 


able before  the  last  return  of 
the  term,  the  notice  to  plead 
must  not  be  in  four  or  eight 
days,  as  mentioned  in  the 
rules,  (since  those  rules  do 
not  extend  to  such  declara- 
tions de  bene  esse),  but  the  de- 
fendant will  in  that  case  be 
entitled  to  an  imparlance,  and 
the  notice  should  be  to  plead 
within  the  first  four  days  of 
the  next  term.  1  Set.  Pr. 
242,  3.  And  this  idea  is  cer- 
tainly sanctioned  by  the  case 
of  Mbcxj  V.  Martin,  reported  in 
1  H.  Blac.  533.  But  with 
great  deference,  I  conceive 
that  the  declaration  cannot 
regularly  be  filed  or  delivered 
de 
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upon  process  returnable  on  any  other  return,  after 
the  defendant  has  appeared  or  filed  bail ' ;  or  after  the 
time  for  his  appeai^ance  is  expired  '.-;- Where  the  de- 
fendant has  neglected  to  appear,  or  file  common  bail 
in  due  time,  the  plaintiff  must  enter  an  appeai'ance, 
w  file  common  bail  for  him,  according  to  the  statute; 
and  then  file  or  deliver  his  declaration  absolutely: 
And  where  the  neglect  is  of  putting  in  or  perfecting 

special 


de  bene  esse,  unless  the  process 
be  returnable  before  the  tast 
return  of  the  term,  for  the 
following  reasons;  first,  that 
at  common  law,  a  declaration 
could  in  no  case  have  been 
filed  or  delivered,  till  the  de- 
fendant had  appeared,  or  was 
in  custody ;  appearance  be- 
ing the  first  act  of  the  defen- 
dant in  court,  and  declaring 
against  him  the  first  act  of  the 
plaintiff,  after  appearance : 
See  Com.  Dig.  tit.  Pleader, 
C.  1,  2,  3.  Secondly,  that 
the  practice  of  declaring  de 
bene  esse  seems  to  owe  its  ori- 
gin to  a  series  of  rules,  the 
first  of  which  in  this  court  was 
made  in  Michaelmas,  10 
Geo.  IL  At  least,  I  have  not 
been  able  to  find  any  rule,  or 
mention  of  such  a  practice  in 
this  court,  previous  to  that 
ime:  Thirdly,  that  by  those 


rules,  the  practice  is  expressly 
confined  to  process  returnable 
before  the  last  return  of  the 
term:  And  lastly,  that  the 
intent  of  them  was  to  expe- 
dite the  cause,  by  enabling 
the  plaintiff  in  town,  to  pro- 
ceed to  trial  at  the  sittings  in 
or  after  the  term  in  which  the 
process  is  returnable,  or  in 
the  country,  at  the  next  as- 
sizes :  but  this  end  could  not 
be  attained,  unless  the  pro- 
cess were  returnable  before 
the  last  return  ;  the  defendant 
not  being  obliged  to  plead  till 
the  next  term,  unless  the  de- 
claration be  filed  or  delivered 
de  bant  esse,  and  notice  thereof 
given,  four  days  exclusive  be- 
fore the  end  ol  the  term,  and 
a  rule  to  plead  duly  entered. 

t  1  Bur.  56.  Barnes,  342. 
2  T.  R.  720.  6  T.  R.  548. 
Pr.  Reg.  145,  6. 
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Special  bail,  the  plaintiff  must  proceed  against  the 
sheriff,  or  his  bail  upon  the  bail-bond. 

If  the  plaintiff  do  not  declare  in  due  time,  he  is 
liable  to  be  nonprossed^  or  have  judgment  signed 
against  him,  for  not  prosecuting  his  suit ".  But 
unless  the  defendant's  attorney  take  advantage  of  the 
plaintiff's  neglect,  by  signing  a  judgment  of  nonpros , 
the  plaintiff  may  declare  by  bill,  at  any  time  within  a 
year  next  alter  the  return  of  the  process ".  The  judg- 
ment of  nonpros '''  or  nonsuit,  for  want  of  a  declara- 
tion, is  a  final  judgment,  and  signed  with  the  clerk 
of  the  judgments,  in  the  King's-Bench  office;  an 
incipitur  being  first  made  on  a  roll,  and  on  a  sheet  of 
paper,  called  a  judgment- paper,  stamped  with  a 
double  half-crown  stamp.  In  actions  by  bill,  it  is 
founded  on  the  statute  13  Car.  II.  stat.  2.  c.  2.  §  3. 
by  which  it  is  enacted,  that  "  upon  an  appearance 
* '  entered  for  the  defendant  by  attorney,  of  the  term 
*'  wherein  the  process  is  returnable,  unless  the  plain- 

"tiff 

•i  Append.  Chap.  XXXIX.  seems  lo  be  the  proper  appel- 

§  51,  &c  lation  of  the  judgment,  in  ac- 

V  2  T.  R.  112.  3  T.  R.  123,  tions  by  bill;  but    in  actions 

4.5T.R.35.  But  see  12  Mod.  by   original,   where   the   lan- 

217.  R.  M.  10   Geo.  II.  Reg.  guage  of   the  judgment  was 

2.  (5).  contra.  non  firosequitur  breve  vet  sec- 

^^'  It   is  called   a  judgment  tam,  it   is   more   commonly 

of  nonfiros,  from  the  words  non  called  a  judgment  of  nonsuit, 

/zrosequitur,  Sec.  formerly  used  Ante,  363,  kc. 
in  entering  it  up.     And  this 
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*'  tifF  shall  put  into  the  court  from  whence  the  pro- 
"  cess  issued,  his  bill  or  declaration  against  the  de- 
"  fendant,  in  some  personal  action  or  ejectment  of 
*'  farm,  before  the  end  of  the  term  next  following 
"  after  appearance,  a  nonsuit  for  want  of  a  declara- 
"  tion  may  be  entered  against  him  ;  and  the  defen- 
*'  dant  shall  have  judgment  to  recover  costs  against 
*'  the  plaintiff,  to  be  taxed  and  levied  in  like  manner 
*'  as  upon  the  23  Hen.  VIII"'."  The  provisions  of 
this  statute  are  confined  in  terms,  to  cases  where  the 
defendant  has  been  arrested;  but  it  has  been  holden, 
that  if  a  defendant  appear  at  the  day  of  the  return  of 
the  process,  and  put  in  bail,  though  he  never  were 
arrested,  nor  the  process  returned,  yet  if  the  plaintiff" 
do  not  declare  within  two  terms,  a  nonpros  may  be 
entered  against  him  ^ :  And  the  statute  is  not  confin- 
ed to  cases,  where  the  writ  is  defective,  but  has  al- 
ways been  construed  to  extend  to  cases  in  general  ^. 
Hence  it  is  a  rule,  that  on  all  process  issuing  out  of 
this  court,  returnable  at  a  day  certain,  if  the  defen- 
dant appear  by  his  attorney,  and  file  bail  of  the  term 
wherein  the  process  is  returnable,  and  the  plaintiff 
do  not  declare  before  the  end  of  the  term  next  fol- 
lowing, a  nonpros  may  be  signed,  without  enter- 
ing any  rule  to  declare,  or  calling  for  a  declara- 
tion, 

^  Chap.  XV.  S.  C. 

y  2  Salk.  455.  7  Mod.  32.-  ^  7  T.  R.  27. 
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tion  ^  But  a  nonpros  can  never  be  signed,  unless  bail 
be  filed  as  of  the  term  wherein  the  process  is  return- 
able''; and  therefore  it  cannot  be  signed,  where  a 
prisoner  is  superseded  for  not  declaring,  &c.  on  filing 
common  bail  ^ 

In  a  joint  action,  it  is  said,  the  plaintiff  cannot  be 
nonpros'' d  by  one  or  more  of  the  defendants,  without 
the  others  '^.  And  this  is  universally  true  in  actions 
by  original y  where  the  plaintiff  cannot  proceed  against 
the  defendants  severally,  upon  a  joint  writ.  But  upon 
process  in  trespass^  if  the  plaintiff  declare,  serve  a 
notice  of  declaration,  or  even  take  out  a  rule  for  fur- 
ther time  to  declare,  against  one  or  more  of  several 
defendants,  and  do  not  proceed  against  the  others, 
the  latter  may  sign  a  judgment  of  nonpros  ^.  In  tres- 
pass however,  there  ought  to  be  but  one  judgment 
of  nonpros  for  all  the  defendants,  unless  the  plaintiff 
have  indicated  his  intention  of  proceeding  against 
them  severally;  for  the  trespass  is  joint,  and  though 
the  plaintiff  may  declare  sev^erally,  yet  it  remains 
joint,  till  it  be  severed  by  the  declaration  ^. 

Wherever  the  defendant  obtains  a  judgment  of 

nonpros^ 

^  R.  M.  10  Geo.  II.  Reg.  2.  d  Doug.  169. 

(5).  Gilb.K.B.  345.  e  2  T.  R.  257. 

b   Holmes  v.    Whitf;^    E.    1 1  ^2   Salk.  455.    Com.   Rep. 

Geo.  III.  Ante,  214.  74.  S.  C.    4  Bur.  2418.    Vin. 

•^  Imp.  K.  B.  415.   1  Cromp.  Abr.  tit.  Co^ta,  6  V.  341.  con- 

127.   5  T.R.  35.  tra. 
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nonpros^  he  is,  as  a  necessary  consequence,  entitled 
to  costs  ^';  for  which  he  may  either  take  out  execu- 
tion, or  bring  an  action  of  debt  upon  the  judgment. 
It  has  even  been  holden,  that  an  executor  is  Hable  to 
pay  costs,  upon  a  judgment  of  nonpros  \  And  the 
court,  in  two  cases,  have  ordered  the  costs  to  be 
paid  by  the  plaintiff's  attorney;  in  one  of  them,  at  tlie 
instance  of  the  defendant^  upon  an  affidavit  that  the 
plaintiff"  could  not  be  found  ' :  and  in  the  other,  at  the 
instance  of  the  plaintiff  himself,  where  his  attorney 
refused  to  proceed,  ^vithout  being  furnished  with 
money  '^. 

If  the  judgment  oti  nonpros  be  regular^  the  court 
will  not  set  it  aside,  as  a  matter  of  course ;  and  in  a  qui 
tarn  action,  they  have  refused  to  do  so  '.  But  it  may 
be  set  aside  on  motion,  if  irregular y  with  all  the  pro- 
ceedings that  have  been  had  upon  it:  And  if  an 
action  be  brought  on  the  judgment,  the  whole  \iyo- 
ceedings  may  be  set  aside  b}'  one  rule  ".  A  judg- 
ment dinojipros  cannot  regularly  be  signed,  pending 
an  injunction".  And  where  it  was  signed  for  not 
adjourning  an  essoin,  cast  upon  a  special  capias^  and 
the  plaintiff"  took  no  notice  of  it,  but  delivered  his 

declaration, 

s  Stat.  23  Hen.  VIII.  c.  15.         ^  Say.  Rep.  172. 
8  Eliz.   c.  2.  4  Jac.  I.  c.  3.  13         M  Bur.  401. 
Car.  II.  Stat.  2.  c.  2.    1   T.  R.         m  4  x.  R.  688. 
373.  n  Bowser  v.  Price^    E.  'SO 

1'  3  Bur.  1584,  Geo.  III. 

'  1  Str.  402. 


416  Oi    THE   DECLAIIATION. 

declaration,  and  after  the  rule  to  plead  was  out,  and 
a  plea  called  for,  signed  judgment ;  the  court,  consi- 
dering it  as  a  trick,  declared  that  as  there  was  no 
colour  for  the  essoin,  or  to  expect  the  plaintiff  to 
search  after  a  nonpros^  and  there  was  no  notice  given 
of  it,  the  plaintiff  was  right  to  go  on  ;  and  therefore 
they  refused  to  set  aside  his  judgment  °. 

o2  Str.  1194. 


CHAP" 


C     417     ] 
CHAPTER  XIX. 


^Imparlance,  and  Time  for  Pleading;  and 
of  the  Rule  to  plead,  a?id  Demand  of  a  Plea.,  ^c. 

npHE  plaintiff  having  declared,  the  defendant  ig 
allowed  a  certain  time  to  prepare  for  his  de- 
fence; and  that  either  with,  or  without  an  imparlance, 
Itnparlance  is  said  to  be,  when  the  court  gives  a 
party  leave  to  answer  at  another  time,  without  the 
assent  of  the  other  party  ^;  and  in  this  sense,  it 
signifies  time  to  reply,  rejoin,  surrejoin,  &c.  But 
the  more  common  signification  of  imparlance  is 
time  to  plead'':  and  it  is  either ^^/2<?ra/%  without 
saving  any  exception  to  the  defendant,  which  is 
always  to  another  term  '^;  or  special,  which  is  some- 
times to  another  day  in  the  same  term ",  with  a 
saving  of  all  exceptions  to  the  writ,  bill,  or  count; 
or  of  all  exceptions  whatsoever:  which  latter  is 
called  a  general- special  imparlance.  The  general 
imparlance  is  of  course,  where  the  defendant  is  not 

bound 

a  Com.   Dig.   tit.    Pleader,  183.211.    4  Bac.  Abr.  27,  8 

D.  1.  3  Blac.  Com.  3G1. 

t  2  Mod.  62.    2  Show.  310.         d  6  Mod.  28. 
Bames,  346.  e  m.  8.  10  Mod.  127.  Com. 

'^  Hardr.  255.    1  Lutw.  46.  Dig.  tit.  i'/tarffr,  D.  I . 
12  Mod.  529.  S.C.Gilb.  C.P. 

Vol  I.  .3  H 
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bound  to  plead  the  same  term ;  but  a  special  im- 
pai'laiice  is  not  allowed,  without  leave  of  the  court  ^, 
After  a  general  imparlance,  the  defendant  can  only 
plead  in  bar  of  the  action  ^ ;  and  cannot  regularly 
plead  to  the  jurisdiction  of  the  court  ^,  in  abatement  ^, 
or  a  tender  and  touts  temps  prist.  It  is  then  also  too  late 
to  claim  conusaiice  ^,  or  demand  oyer  of  a  deed  ^,  &c. 
After  a  special  imparlance,  the  defendant  may  plead 
in  abatement ',  though  not  to  the  jurisdiction  of  the 
court.  And  where  the  defendant  pleaded  a  misnomer 
in  abatement,  after  an  imparlance,  thus;  "And  A. 
*'  B.  who  was  arrested  by  the  name  of  A.  C.  comes, 
"  &c."  the  court  in  one  case  held  this  to  be  tanta- 
mount to  a  special  imparlance  '^ :  But  this  case  has 
since  been  over-ruled,  by  a  subsequent  determina- 
tion ^  After  a  general-special  imparlance,  the  defen- 
dant may  not  only  plead  in  abatement  of  the  writ,  bill, 
or  count,  but  also  privilege  *",  which  is  a  plea  to  the 
person  of  the  defendant,  affecting  the  jurisdiction  of 
the  court ".  But  he  cannot  plead  a  tender  and  touts 
iemps  prist,  after  any  kind  of  imparlance  °;  for  by 

craving 

fR.  E.  5  Ann.  "  5  Mod.  335. 

B  4    Bac.    Abr.    29.    Gilb.        o  4    Bac.   Abr.    28.     Gilb. 

C.  P.  184.  C.  P.    184.    Sty.  P.  R.  465. 

h  Vide  post.  Chap.  XXIV.  2  Lil.  P.  R.  37.     1   Sid.  365. 

5  1  Lutw.  6.  2  Mod.  62.       2  Salk.  622.      1 

k  1  Blac.  Rep.  51.   1  Wils.  Ld.  Raym.  254.     Carth.  413, 

261.  S.C.  14.    S.    C.    1  Lutw.   23«,    9. 

1  4  T.  R.  520.  R.  E.  5   Ann.  (a).     R.  T.  5 

"^  1  Lev.  54.  Hardr.  365.  1  &  6  Geo.  IL  (6).  but  see  Dy- 

Lutw.  45.  12  Mod.  529.  S.C.  er,  300.  Freem.  ISh 
Gilb.  C.  P.  185.  211, 
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craving  time,  he  admits  he  is  not  ready,  and  so  fal- 
sifies his  plea.  A  tender  must  therefore  be  pleaded 
before  imparlance,  of  the  same  term  with  the  decla- 
ration; unless  the  declaration  be  delivered  or  filed  so 
late,  that  the  defendant  is  not  obliged  to  plead  to  it 
that  term :  and  then  it  may  be  pleaded  oi  course ^  with- 
in  the  first  four  days  inclusive  of  the  next  term  %  or 
even  afterwards,  on  a  judge's  order,  as  of  the  preced- 
ing term  ''. 

If  the  defendant  plead  in  abatement  after  a  general 
imparlance,  to  the  jurisdiction  of  the  court  after  a 
special  imparlance,  or  a  tender  after  any  kind  of  im- 
parlance, the  plaintiff  may  sign  judgment  \  or  apply 
to  the  court  by  motion  to  set  aside  the  plea  %  or  he 
may  demur  thereto  ',  or  allege  the  imparlance  in 
his  replication,  by  way  Q>i  estoppel"^  \  but  if  the  plain- 
tiff, instead  of  taking  any  of  these  advantages,  reply 
to  the  special  matter  of  the  plea,  the  fault  is  cured  ^. 

Formerly,  the  defendant  had  always  an  impar- 
lance  to  the  term  next  after  the  return  of  the  pro- 
cess, unless  the  proceedings   were   by   original ''', 

upon 

P  1  Bur.  59'.  Rep.  51.   S.  C.    Green  v.  Sim- 

q  Barnes,    343.    351.    355.  mes^er,  H.  27  Geo.  UI.  6  T,  R. 

-357.  359.    361,  362.  369.    2  Bos.  8c  Pul.  384. 

r  4  T.  R.  520.  and  see  7  "1    Lutw.  23.  3  Inst.  Cler. 

T.  R.  298.  447.  ((/).  39. 

s  6  T.  R.  373.  ^  1  Vent.  236. 

t  Sty.  P.  R.  465.    3  Inst.  ^  s^jn,  2.  but  ^ee  8  Mod. 

aer.  40.  1  Wils.  261.  1  Blac.  228. 
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upon  a  habeas  corpus,  for  or  against  attornies  or  other 
privileged  persons,  or  against  prisoners  in  custody  of 
the  marshal  '^.  On  proceedings  by  original.,  if  the  ac- 
tion were  laid  in  London  or  Middlesex,  and  the  de- 
fendant appeared  before  the  last  return  of  the  term; 
or  if  the  action  were  laid  in  any  other  county,  and  the 
defendant  appeared  the  Jirst  return  of  Hilary  or  Tri- 
nity term,  or  before  the  third  roxwrn  o^  Michaelmas  or 
Easter  term ;  no  imparlance  Avas  allowed,  without 
consent  or  special  rule  • .  So  upon  a  habeas  corpus,  re- 
turnable in  Michaelmas  or  Easter  term,  if  the  declara- 
tion were  delivered  before  the  third  rttam,  the  defen- 
dant was  not  entitled  to  an  imparlance  '^.  And  where 
the  proceedings  were  for  or  against  attornies  or 
other  privileged  persons  ^,  or  ?i^diu\st prisoners  in  cus- 
tody of  the  marshal  ^,  the  defendant  was  bound  to 
plead,  Avithout  any  imparlance,  the  same  term  the  de- 
claration was  delivered,  if  delivered ybz/r  days  exclu- 
sive before  the  end  of  the  term.  Afterwards,  the 
time  was  narrowed  for  pleachng  upon  a  latitat,  Sec.  % 
and  it  became  a  rule,  that  where  the  cause  of 
action  was  specially  expressed  in  the  process,  the 
defendant   should  not  have   liberty   of  impai^ling, 

without 

''R.   M.    5   Ann.  III.  {a).  752. 

Glib.  K.  B.  310.    Glib.  C.  P.  ^2  Salk.  517.     6  Mod.  175. 

43.  182.  4  Bac.  Abr.  27.  R.  E.  5  W.  £c  M.  III.  §  3.  (a). 

y  R.  M.  1654.  §  15.  and  see  R.  M.  5  Ann.  III.  (a)c 

^  1   Mod.    1.    2   Salk.  515.  »>  R.  H.  2  Geo.  IL 

1  Wils.  1 54.  and  see  6  T.  R.  =  R.  M.  5  Ann.  reg.  3. 
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without  leave  of  the  court;  but  should  plead  within 
the  time  allowed,  by  the  course  of  the  court,  to  de- 
fendants sued  by  original- writ''.  And  at  length  it 
was  determined,  that  even  upon  a  special  capias  by 
original,  the  defendant  should  not  be  obliged  to  plead 
sooner  than  upon  a  common  latitat  ^. 

The  former  distinctions  upon  this  subject  being 
thus  gradually  abolished,  it  is  now  settled  ^,  that  in 
all  cases,  where  the  defendant  has  appeared,  and 
filed  common  bail,  or  put  in  and  perfected  special 
bail,  or  the  plaintiff  has  appeared  and  filed  com- 
mon bail  for  him,  according  to  the  statute,  and  the 
declaration  is  delivered,  or  filed  and  notice  thereof 
given,  four  days  exclusive  before  the  end  of  the 
term  in  which  the  writ  was  returnable,  if  the  venue 
be  laid  in  London  or  Middlesex^  and  the  defendant 
live  within  twenty  miles  of  London,  the  declaration 
should  be  delivered  or  filed  absolutely,  with  notice 
to  plead  within  fou7-  days ;  or  in  case  the  action  be 
laid  in  any  other  county,  or  the  defendant  live 
above  twenty  miles  from  London,  within  eight  days 
exclusi'v&'^  after  the  delivery  or  filing  thereof:  and 
the  defendant  must  plead  accordingly,  without 
any  imparlance;  or  in  default  thereof,  the  plaintiff 
may  sign  judgment.  If  the  declaration  be  delivered 
or  filed,  with  notice  to  plead  within  t\\t  frst  four 

•  days 

^  1  Str.  684.  f  M.^a). 

^  R.  T.  5  £c  6  Geo.  II. 
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days  of  term,  the  defendant  has  all  the  morning  of 
the  fifth  day  to  plead;  and  judgment  cannot  be 
signed,  for  want  of  a  plea,  till  the  opening  of  the  of- 
fice, in  the  afternoon  of  that  d^y  ^ :  But  in  any  other 
part  of  the  term,  if  the  defendant  do  not  plead  with- 
in the  four  days,  the  plaintiff  may  sign  judgment,  in 
the  morning  of  the  fifth  day  ^.  And  if  a  plea  be  not 
put  in  on  the  day  the  rule  expires,  and  the  other  par- 
ty do  not  take  advantage  of  it  immediately,  the  de- 
fendant may  deliver  his  plea,  at  any  time  before 
judgment  is  actually  signed  against  him  ^. 

Where  the  defendant  has  not  appeared,  or  filed 
bail,  the  rule '  is,  that  *'  upon  all  process  returnable 
*'  before  the  last  return  of  any  term,  where  no  affi- 
*'  davit  is  made  and  filed  of  the  cause  of  action, 
**  the  plaintiff  may  file  or  deliver  the  declaration  de 
*'  bene  esse,  at  the  return  of  such  process,  with  no- 
*'  tice  to  plead  in  eight  days  exclushe '  after  the 
"  filing  or  delivery  thereof;"  being  the  same  time  as 
is  allowed  for  the  defendant  to  appear  and  file  com- 
mon baiP:  and  ^'  if  the  defendant  do  not  file  com- 
*'  mon  bail,  and  plead  within  the  said  eight  daj^s, 
"  the  plaintiff,  having  filed  common  bail  for  him, 
'*  may  sign  judgment  for  want  of  a  plea'."  But  if 

the 

g  Shefi/iard  v.  Mackret/i,  E.  the    former   rule   of  M.      10 

35  Geo.  III.  K.  B.  Geo.  II.  Reg.  2. 

h  1  T.  R.  16.   4  T.  R.  195,  J  Id.  (a). 

6«.  5  T.  R.  35.  k  Jnt€,  212,  13.' 

iR.  T.  22  Geo.III.  and  see 


TIME  FOR  PLEADING,  &.C.  423 

the  declaration  be  not  filed  until  after  the  return  of 
the  process,  the  defendant  has  eight  days  to  plead 
from  the  time  of  filing  it,  whenever  it  may  be ' .  And 
"  upon  all  such  process,  where  an  affidavit  is  made 
*'  and  filed  of  the  cause  of  action,  the  declaration 
**  may  be  filed  or  delivered  de  bene  esse,  at  the  re- 
"  turn  of  such  process,  with  notice  to  plead  in  four 
*'  days  after  the  filing  or  delivery,  if  the  action  be 
*'  laid  in  London  or  Middlesex j  and  the  defendant 
"  live  within  twenty  miles  of  London,  and  in  eight 
"  days,  if  the  action  be  laid  in  any  other  county,  or 
"  the  defendant  live  above  twenty  miles  from  Lon- 
"  don',''''  being  the  same  time  as  is  allowed  for 
pleading,  where  the  declaration  is  delivered  or  filed 
absolutely"^:  and  "  if  the  defendant  put  in  bail,  and 
"  do  not  plead  within  such  times  as  are  respectively 
*' before-mentioned,  judgment  may  be  signed'." 
But  in  all  the  foregoing  cases,  the  declaration  should 
be  delivered,  or  filed  and  notice  thereof  given,  four 
days  exclusive  before  the  end  of  the  term,  a  rule  to 
plead  duly  entered,  and  a  plea  demanded,  when  ne- 
cessary ".  If  the  defendant  plead,  before  the  bail  are 
perfected,  his  plea  may  be  considered  as  a  nullity, 
although  the  bail  afterwards  justify  °. 

Where 

1    I    Bur.   56.    Delatre  and  R.  M,  10  Geo.  II  Reg.  2.  R. 

Mango,  M.  20  Geo.  III.  T.  22  Geo.  III. 

^j^nte,  421.  o  4   T.    R.    578.  bqt  see  2 

"  R.  T.  5  &  6  Geo.  II.  (d).  East,  406. 
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Where  the  process  is  returnable  the  last  return  oT 
the  term  ",  or  where  it  is  returnable  before,  but  the 
declaration  is  not  delivered,  or  filed  and  notice  there- 
of given  four  days  exclushe  before  the  end  of  the 
term  p,  the  defendant,  if  completely  in  court,  is  en- 
titled to  an  imparlance;  and  must  plead  within  the 
first  four  days  of  the  next  term,  provided  the  de- 
claration be  delivered,  or  filed  and  notice  thereof 
given,  before  the  essoin-day  of  that  term:  otherwise 
the  defendant  will  be  allowed  to  imparl  to  the  sub- 
sequent term ''.  But  if  a  writ  be  returnable  the  last 
day  of  one  term,  and  the  defendant  do  not^  justify 
bail  until  the  fourth  day  of  the  next,  he  is  not  en- 
titled to  an  imparlance  to  the  third  term,  though 
the  plaintiff  do  not  declare  de  bene  esse  before  the 
essoin-day  of  the  second;  the  foundation  of  which 
is,  that  no  laches  can  be  imputed  to  the  plain- 
tiff, for  not  declaring  until  the  defendant  is  per- 
fectly in  court  \  And  for  the  like  reason,  if  a  writ 
be  taken  out  against  two  defendants,  and  one  of 
them  is  arrested,  or  served  with  a  copy  of  it,  in 
the  term  of  which  it  is  returnable,  but  the  othe;' 
cannot  be  met  with,  so  that  it  becomes  necessary  to 
take  out  another  writ  against  him,  returnable  in 
the  next  term;   as  the  plaintiff  cannot  declare  till 

both 

?  R.  T.  5  8c  6  Geo.  II.  (i).  ever  is  confined  to  cases  where 

<i  Vidian's  Introd.  II.  special  bail  is  required.  Per 

"^  5    T.   R.    372.    2    Bos.   &  Cur.  M.  42  G.  III. 
=  Pul.  126.  This  practice  how- 
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both  defendants  are  in  court,  they  are  neither  of 
them  entitled  to  an  imparlance,  on  account  of  the 
plaintiff's  not  declaring  until  the  term  in  which  the 
latter  defendant  is  arrested,  or  served  with  process'". 
So  when  a  defendant  removes  the  cause  by  habeas 
corpus  from  an  inferior  court,  and  the  plaintiff  does 
not  declare  until  the  next  term,  the  defendant  is  not 
entitled  to  an  imparlance ;  for  such  removals  being 
in  general  considered  as  dilatory,  it  would  only  be 
adding  to  the  delay,  if  an  imparlance  were  granted  '. 
If  four  terms  have  elapsed  since  the  delivery  or 
filing  of  tlie  declaration,  the  defendant  shall  have  a 
whole  term's  notice  to  plead ',  before  judgment 
can  be  entered  against  him  ",  unless  the  cause  have 
been  stayed  by  i?ijiinctio?i^  or  privilege;  and  the 
notice  in  such  case  must  be  given  before  the  essoin- 
day  of  the  term  '' :  but  it  does  not  extend  beyond 
the  term;  and  therefore  a  rule  to  plead  may  be  en- 
tered, and  judgment  signed,  in  the  vacation  "".  This 
rule  was  established,  for  the  purpose  of  prevent- 
ing any  surprise  on  the  defendant,  after  the  plain- 
tiff has  lain  by  four  terms,  without  proceeding 
in   his   action;    and   therefore   it  does   not   apply, 

where 

s  6T.  R.  752.  Ante,  351,  2.     71.  2  Blac.  Rep.  784. 
but  see  2  Bos.  &  Pul.  137.  ^  2  Str.   1164.   1   Str.   211. 

^  Append.  Chap.  XIX.  §  1.     contra. 
•i  R.  T.  5  &  6  Geo.  II.  [b).         '^  2  T.  R.  40. 
V  Id.  ibid.  2  Bur.  660.  Doug. 
Vol.  I.  3  1 
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where  the  proceedings  have  been  delayed  at  the  de- 
fendant's request  ^. 

It  remains  to  be  observed,  within  what  time  the 
defendant  must  plead  after  changing  the  venue,  de- 
manding oyer,  or  amendbig  the  declaration.  After 
changin  the  venue,  the  defendant  must  plead  to  the 
new  action,  as  he  should  have  done  in  the  other, 
without  delay  ^  After  the  delivery  of  oyer,  the  de- 
fendant shall  have  the  same  time  in  term  to  plead, 
or  as  many  pleading  days,  as  he  had  when  he  de- 
manded it "",  And  if  the  plaintiff  amend  his  declara- 
tion the  same  term,  the  defendant  shall  have  tnvo 
days,  exclusive  of  the  day  of  amendment,  to  alter 
his  first  plea,  or  plead  de  novo  ^ :  If  the  amendment 
be  made  in  a  subsequent  term,  the  defendant  is  en- 
titled to  a  new  four-day  rule  to  plead  *". 

If  the  defendant  be  not  prepared  to  plead,  by  the 
expiration  of  the  time  allowed  him  for  that  purpose, 
his  attorney  or  agent  should  take  out  a  swnmons, 
^nd  serve  it  upon  the  plaintiff's  attorney  or  agent  ^, 
requiring  him  to  attend  a  judge,  and  shew  cause 
why  the  defendant  should  not  have  further  time  to 
plead:  And  in  trover  for  goods,  where  the  defence 
was  that  they  had  been  sold  by  the  plaintiff,  the 

court 

y  3  T.   R.  530.  and  see   2  300,  301.  8  T.  R.  356,  7. 
Blac.  Rep.  762.  b  i  Str.  705.  and  see  R.  M. 

^  R.  M.  1654.  §  5.  10  Geo.  II.  Beg.  2.{b). 

a  R.  T.  5  Sc  6  Geo.  II.  (6).         c  8  T.  R.  87. 
1    Str.   705.   Prac.    Reg.    28.         ^  Ante,  4:7 . 
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court  gave  the  defendant  time  to  plead,  in  order  that 
he  might  obtain  a  discovery  from  the  court  of  chan- 
cery ^.  When  the  summDns  is  taken  out,  and  made 
returnable,  before  the  expiration  of  the  time  for 
pleading,  it  is  a  stay  of  proceedings,  pending  the 
application  ^;  but  it  is  other\A'ise  when  taken  out,  or 
made  returnable,  after  the  expiration  of  the  time  for 
pleading^:  nor  will  it  operate  as  a  stay  of  proceed- 
ings, where  the  object  of  it  is  collateral  to  the  time 
for  pleading^,  as  to  discharge  the  defendant  out  of 
custody  upon  common  bail,  &c. 

The  plaintiff's  attorney  or  agent,  on  being  served 
with  the  summons,  either  indorses  his  consent  to  an 
order  being  made  upon  it,  attends  the  judge,  or  makes 
default.  In  the  latter  case,  the  defendant's  attorney  or 
agent,  after  waiting  half  an  hour  ^\  should  take  out 
a  second  summons,  and  after  that  a  third  (if  necessa- 
ry), which  should  be  respectively  served  and  attend- 
ed as  the  first:  And  if  default  be  made  upon  three 
summonses,  the  judge,  on  affidavit  thereof,  will  make 
an  order  ex  parte.  But  if  any  one  of  the  summonses  be 
attended,  the  judge  will  make  an  order  upon,  or  dis- 
charge it,  as  he  sees  cause ;  and  if  he  make  an  order 

for 

e2T.  R.  683.  144.    S.  C.  Barnes,  254.  Pr 

f  Say.    Rep.    165.    Barnes,  Reg.293.  S.  C. 
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137.    Pr.    Reg.    292.    S.    C.  '' R.  T.  35  G^o.  Ill,  6T 

Barnes,  255.  Cas.  Prac.  C.  B.  R.  402. 
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for  a  month'' s  time  to  plead,  it  is  understood  to  mean 
a  lunar ^  and  not  a  calendar  month '. 

The  order  of  a  judge  for  time  to  plead,  must  be 
served  in  like  manner  as  the  summons:  And  it  is 
cither  upon,  or  without  terms.  The  usual  terms  are 
pleading  issuably^  rejoining  gratis^  and  taking  short 
notice  of  trial,  or  inquiry :  And  where  the  defendant 
is  an  executor  or  admimstrator^  he  must  undertake 
not  to  plead  any  judgment  obtained  against  him, 
since  his  time  for  pleading  was  out '  ;  for  otherwise 
he  might  confess  judgments  in  the  mean-time,  and 
plead  them  in  bar  to  the  plaintiff's  demand. 

An  issuable  plea  is  a  plea  hi  chief  to  the  merits  ^, 
upon  which  the  plaintiff  may  take  issue,  and  go  to 
trial  :  Therefore,  a  plea  in  abatement  is  not  an 
issuable  plea";  nor  a  false  plea  of  judgment  re- 
covered"; nor  a  plea  of  alien-enemy  ■',  or  other 
plea  which  does  not  go  to  the  merits ''.  But 
a  plea  of  tender  has  been  deemed  an  issuable 
piea"^;  and  also  a  plea  of  the  statute  of  limita- 
tions %  or  that  a  bail-bond  was  taken  for  ease  and 
favour  \    As  to  demurrers^  there   is   a  distinction 

between 

J  3  Bur.  1455.  1  Blac.  Rep.  p  8  T.  R.  71. 
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^  2  Bur.  782.  Pul.   228.    1  Blac.  Rep.  35.  2 

■'  1  Bur.  59.  Barnes,  263.  T.  R.  390.  contra.' 

'>  1  Blac.  Rep.  376.  «  1  Bur.  605, 
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between  a  real  and  fair  demurrer,  and  a  demurrer 
without  good  cause  " :  The  former  is  an  issuable  plea, 
within  the  meaning  of  a  judge's  order ' ;  the  latter  is 
not,  but  only  an  evasion  of  it  ".  But  where  the  defen- 
dant was  advised  that  he  had  substantial  ground  of 
demurrer,  the  court  set  aside  the  judgment  signed  as 
for  want  of  a  plea,  upon  terms  ".  By  rejoining^r^^^i.?  is 
meant,  rejoining  without  the  common  four-day  rule 
to  rejoin  ■'.  $hort  notice  of  trial,  in  country  causes, 
must  be  given  at  \^d&\;four  days  before  the  commis- 
sion-day, one  day  exclusive,  and  the  other  inclusive  '^: 
In  toijon  causes,  tvdo  days  notice  seems  to  be  suffi- 
cient "•;  but  it  is  usual  to  give  as  much  more  as  the 
time  will  admit  of:  The  defendant  however  is  not 
precluded  by  these  terms,  from  demurring  to  the  re- 
plication, if  there  be  good  cause  ''. 

Where  the  defendant  is  under  a  judge's  order  to 
plead  issuably,  and  pleads  a  pica  which  is  not  issua- 
ble, the  plaintiff  may  consider  it  as  a  mere  nullity, 
and  sign  judgment '':  And  where  several  pleas  are 
pleaded,  one  of  which  is  not  issuable,  it  will  viti- 
ate all  the  others  '^  So  where  a  defendant,  under 
an  order  to  plead  issuably,  puts  in  a  sham  demur- 
rer 

"  3  Bur.  1788,  9.  ^  R.   E.  30  Geo.  III.  3  T. 

v2Str.  1185.  R.  660. 

«  Say.  Rep.  88.  7  T.R.  530.  a  Pf,  Reg.  390. 

i  East,  411.  2^BIac.  Rep.  923.  i"  R.  T.  5  Ec  6  Geo.  II.  {b). 

2  Bos.  8c  Pul.  446.  2  Str.  1185. 

"  7  T.  R.  530.  1  East,  414.  =  Valle  v.    Gardiner,    H.  24- 

(a).  S.  C.  Geo.  III. 

y  Barnes,  271.  'i  3  T.  R.  305. 
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rcr  to  some  of  the  counts  in  the  declaration,  and 
pleads  issuabl}-  to  the  rest,  the  pkintiff  may  consider 
the  whole  as  a  nullit}-,  and  sign  judgment  as  for  want 
of  a  plea "".  But  where  it  is  doubtful  whether  the  plea 
be  issuable,  the  better  away,  in  term-time,  is  to 
move  the  coiut  to  sec  it  aside  '. 

If  a  defendant  be  bound  by  rule  of  court,  or  order 
of  a  judge,  to  plead  by  a  time  therein  limited,  it  is 
incumbent  on  him  to  do  so,  although  the  plaintiff  do 
not  enter  any  rule  to  plead,  or  call  for  a  plea  ^.  With 
this  except' on,  the  plaintiff  must  in  all  cases  enter 
a  rule  to  plead.*  whether  the  defendant  have  ap- 
peared  or  not ;  and  ^\  here  the  defendant  has  appear- 
ed, he  must  also  demand  a  plea,  before  he  can  sign 
judgnaent. 

The  rule  to  plead  is  the  order  of  the  court  -; 
and  may  be  entered  with  the  clerk  of  the  rules,  at 
anv  time  after  the  delivery,  or  Sling  and  notice 
of  the  declaration,  in  term-time;  or  if  the  decla- 
ration be  delivered,  or  iiied  and  notice  given,  four 
davs  exclusi\e  before  the  end  of  the  term,  the  rule 
to  plead  may  be  entered  at  any  time  during  the  first 
four  davs  after  temi.  Tne  clerk  of  the  rules  will 
accept  a  rule  to  plead  on  the  essoin-day,  but  such 
rule  cannot  be  entered  until  the  first  day  of  term. 

And 

^  1  East;  411.  Barnes.  314.         *  In  the  common   pleas,  a 

^  1  Bur.  59.  2  T.  R.  390.  7  sum^mons  for  further  time  to 

T.  R.  5  30.  pltad.  not  attended  by  the  par- 

g  R.  T.  5   Sc  6  Geo.  II.  (<?).  ty  taking  it  out,  does  not  waire 

Pr.  Reg.  290,291.  Cas.  Prac.  the  necessitv  of  aruie  toplead 

C.B.  67.  Ul'.  S.  C.  3  Bos.  k  Pul.  ISO 

"Append.  Chap.  XIX.  §  2. 


TIME   FOR  PLEADING,  &:C.  431 

And  Sunday  is  a  day  within  this  rule,  unless  it  be 
the  last '.  Anciently  there  ^vcre  two  rules  given,  of 
y^z/r  days  each ;  xh*^  ^vst  ad  respondendum ^  the  second 
ad  respondendum  peremptorie  ^.  These  were  after- 
wards converted  into  one  eight-62iY  rule  ':  but  now, 
'■^  four  days  only  shall  be  allowed  the  defendant,  from 
*'  the  time  of  giving  :\ny  rule  to  plead  ;"  which  four 
days  expire  before,  with,  or  after  the  time  for  plead- 
ing. If  they  expire  before,  the  plaintiff'  must  wait  till 
the  expiration  of  the  time  for  pleading,  before  he  can 
sign  judgment  for  want  of  a  plea:  But  if  they  expire 
with  or  after  that  time,  "  the  plaintiff  is  at  liberty  to 
"  sign  his  judgment,  the  day  after  the  rule  for  plead- 
"  ing  is  out ;  the  declaration  having  been  regularly 
"  delivered  or  filed,  and  the  defendant  or  his  asrent 
"'  being  called  upon  for  a  plea  "." 

When  a  rule  to  plead  has  been  once  entered,  and 
the  cause  stands  over  to  another  term,  without  any 
further  proceeding,  a  new  rule  to  plead  should 
regularly  be  entered  in  that  term,  to  entitle  the 
plaintiff  to  sign  judgment;  for  all  judgments  must 
be  entered  the  same  term  in  which  rules  are  s:iven  °, 
Where  the  declaration  is  amended^  if  a  rule  to  plead 
be  entered  the  same  term  the  amendment  is  made, 

though 

i2Salk.  624.  1  Str.  86.  '"  R.  T.    I  Geo.   II.  2  Str. 

»'Vidian's/ra;rorf.II.2Salk.  1192. 

517.  n  R.  H.  2  Geo.  II.  Reg.  2. 

^  Id.  ibid.  o  Giib.  K.  B.  318. 
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though  before  such  amendment,  it  is  sufficient ' ; 
otherwise  a  new  rule  to  plead  must  be  entered.  And 
where  the  plaintiff,  after  giving  a  rule  to  plead,  has 
been  delayed  by  injwiction,  he  may  sign  judgment 
after  the  injunction  is  dissolved,  without  a  new  rule  '^. 
The  demmid  of  plea  is  a  notice  in  writing  from 
the  plaintiff's  attorney"";  and  except  w-here  the 
defendant  is  in  custody  of  the  sheriff  %  &c.  must  be 
made  in  every  case  where  the  defendant  has  ap- 
peared ',  or  filed  common  bail :  And  it  may  be 
made  at  the  time  of  delivering  the  declaration  ". 
But  before  the  defendant  has  appeai'ed  ,  or  after 
the  plaintiff  has  entered  an  appearance,  or  filed 
common  bail  for  him,  according  to  the  statute  ^y 
or  where  the  defendant  is  in  custody  of  the  sheriff  "^^ 
&c.  the  demand  of  a  plea  is  unnecessaiy.  The 
plaintiff  cannot  sign  judgment  for  want  of  a  plea, 
till  the  expiration  of  twenty-four  hours  after  it  has 
been  demanded,  whether  the  time  for  pleading  be 

or 

P  2  Salk.  517,    18.    520.  R.  341. 

M.  10  Geo.  II.   Reg.   2.    {b).  "  6  T.  R.  689- 

Yates  V.  Edmonds^  T.  35  Geo.  ^  1  T.  R.  635. 

III.  y'  R.T.  1  Geo.  II.  8  T.  R. 

q  2  Bur.  660.  Doug.  71.   2  465.  Barnes,  249.  2  Bos.    & 

Blac.  Rep.  784.  Barnes,  238.  Pul.  218. 

r  Append.  Chap.  XIX  §3.  '^  1  T.  R.  591.  6  T.  R.  525- 

M  T.  R.  591.  6  T.  R.  525.  Jnte,  317. 

M  Wils.  134.  IBos.  ScPul. 
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or  be  not  expired,  when  such  demand  is  made  > : 
And  if  a  plea  be  demanded  on  Saturday,  the  defen- 
dant has  twenty-four  hours  to  plead,  after  the  de- 
mand, exclusive  of  Sunday  \  But  judgment  may  be 
signed  at  any  time  after  the  twenty-four  hours  are 
expired,  provided  the  time  for  pleading  be  then  out; 
and  therefore  if  the  plea  be  demanded  in  the  morn- 
ing, the  plaintiff  is  not  obliged  to  wait  until  the  open- 
ing of  the  office,  in  the  afternoon  of  the  following 
day\ 


y  1  Blac.  Rep.  50.  I  T.  R. 
454.  4  T.  R.  1 18.  In  the  Com- 
mon Pleas,  the  rule  is,  that 
after  a  plea  has  been  demand- 
ed, the  defendant  has  in  all 
cases  till  the  opening  of  the 
office  in  the  afternoon  of  the 


following  day  to  plead;  and  if 
he  do  not  plead  within  that 
time,  the  rule  to  plead  being 
expired,  the  plaintiff  may  sign 
judgment. 

M  T.  R.  557. 

a  1  T.  R.  454 


Vol.  T. 
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CHAPTER  XX. 


Of  SETTING   ASIDE    PROCEEDINGS  for  IrREGU- 

lakity:   and  of  Motions  and  Kxjles  and  the 
Practice  by  Summons  and  Order. 

TN  the  defence  of  an  action,  one  of  the  first  things 
to  be  attended  to,  on  the  part  of  the  defendant, 
is  the  regularity  of  the  proceedings ;  for  if  they  are 
irregular,  the  court  on  motion  will  set  them  aside. 

An  iixegularity  may  be  defined  to  be,  the  want 
of  adherence  to  some  prescribed  rule  or  mode  of 
proceeding;  and  it  consists,  either  in  omitting  to 
do  something  that  is  necessary  for  the  due  and  or* 
derly  conducting  of  a  suit,  or  doing  it  in  an  un- 
seasonable time,  or  improper  manner.  Thus,  the 
want  of  notice  is  an  irregularity,  whether  it  be  to 
process,  upon  a  declaration,  or  of  trial  or  inquiry; 
so,  if  the  notice  be  not  given  in  due  time,  or  a 
proper  manner.  An  interlocutory  judgment,  for 
want  of  a  plea,  is  irregular,  when  it  is  signed  either 
before  the  time  for  pleading  is  expired,  or  after  a 
plea  has  been  properly  pleaded.  And  in  general 
it  may  be  remarked,  that  whenever  the  proceed- 
ings are  irregular,  the  court  on  motion  will  set  them 

aside. 
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aside,  provided  the  application  for  that  purpose  be 
made  in  the  first  instance :  for  in  all  cases  of  irregu- 
larity, the  party  should  apply  to  the  court  as  early  as 
possible;  and  if  he  either  proceed  himself,  after  dis- 
covering the  irregularity,  or  lie  by  and  suffer  the 
other  party  to  proceed,  the  court  will  not  assist  him "". 
There  are  some  distinctions  however,  deserving 
notice,  between  a  mere  irregularity,  and  a  complete 
defect  in  the  proceedings ;  the  former  may  be  waived 
by  the  adverse  party,  but  not  the  latter  ^ :  For  a 
mere  irregularity,  the  court  will  only  set  aside  the 
proceedings  that  are  irregular,  leaving  the  plaintiff 
at  liberty  to  continue  his  suit  from  the  last  regular 
proceeding  '^;  but  for  a  complete  defect,  the  proceed- 
ings are  stayed  ifi  toto :  On  setting  aside  proceedings 
for  irregularity,  the  party  complained  of  is  in  gene- 
ral liable  to  the  payment  of  costs'^;  but  on  staying 
them  as  defective,  the  costs  are  in  the  discretion  of 
the  court. 


As  it  is  frequently  necessary,  in  the  course  of  a 
suit,  to  apply  to  the  court,  it  may  be  proper,  be- 
fore we  proceed  further,  to  say  somewhat  of  motions 
and  of  the  rules  or  orders  of  the  court  thereon. 

A  motion 

a  3  T.  R.  7.    10.    5   T.  R.  I  Bos.  8cPul.  383.  (a).  2  Bos. 

254.  464.  Per  Cur.  T.  40  G.  &  Pul.  1 10.  589. 

III.  1  East,  77.  330.    1    Bos.  =  Holloway  v.    Whaley ,  T. 

Sc  Pul.  250.  344.  41  Geo.  III. 

*>  5  T.  R.  254,  3  East,  155,  d  Cas.  temfi.  Hardvv.  314. 
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A  motion  is  an  application  for  a  rule  or  order  of 
the  court ;  and  it  is  either  for  a  lule  absolute  in  the 
first  instance,  which  is  sometimes  moved  for  in 
court,  and  sometimes  drawn  up  on  a  motion-pa- 
per signed  by  counsel,  and  delivered  to  the  clerk  of 
the  rules;  or  it  is  only  for  a  rule  to  shew  cause,  or 
as  it  is  commonly  called,  a  rule  Jiisiy  unless  cause 
be  shewn  to  the  contrary,  which  is  afterwards  moved 
to  be  made  absolute. 

Rules  are  of  four  kinds ;  first,  such  as  are  given 
by  the  master^  jllazer^  or  clerk  of  the  papers ;  by  the 
master^  to  reply,  rejoin,  surrejoin,  ho.,  to  enter  the 
issue,  for  the  defendant  to  produce  the  record,  or 
for  a  trial  by  pro'uiso,  h.c. ;  by  thtjilazer,  to  declare 
or  appear,  on  the  removal  of  a  cause  by  pone  or 
recordari^  &:c. ;  or  by  the  clerk  of  the  papers^  to  re- 
turn the  paper- book.  Secondl}^  such  as  are  given 
by  the  clerk  of  the  ruleSy  as  a  matter  of  course,  on 
a  precipe  or  note  of  instructions  made  out  by  the 
attornies  who  apply  for  them ;  and  are  not  founded 
on  any  motion  in  court,  either  real  or  supposed: 
Of  this  kind  are  rules  to  plead,  and  rules  for  judg- 
ment on  posteaSy  or  writs  of  scire  facias.  Thirdly, 
such  as  were  anciently  moved  for  by  the  attornies 
at  side-bar,  and  are  thence  called  side-bar  rules: 
Of  this  nature  are  the  rules  for  time,  or  further 
time  to  declare;  for  the  sheriff  to  return  the  writ, 
or  bring  in  the  body;  to  be  present  at  taxing  costs; 
to  discontinue ;    or   for  a  scire  facias  to  i-evive  a 

judgment 
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"  judgment  under  ten,  and  above  seven  years  old,  &c. 
These  rules  may  be  had  at  the  office  of  the  clerk  of 
the  rules,  at  any  time  cither  in  term  or  vacation. 
Fourthly,  such  rules  as  are,  or  are  supposed  to  be 
moved  in  court;  which  are  either  common  or  spe- 
cial. Rules,  it  has  been  said,  are  not  records,  but 
only  remembrances,  not  entered  on  the  rolls  of  the 
court  ^.  And  if  a  rule  of  court  be  produced  under 
the  hand  of  the  proper  officer,  there  is  no  need  to 
prove  it  to  be  a  true  copy,  because  it  is  an  original  ^ 
Motions  and  rules  are  either  on  the  plea- side,  or 
on  the  crown- side  of  the  court.  Of  the  latter  kind  is 
the  rule  for  an  attachment,  which  may  be  moved  for 
on  account  of  contemptuous  words,  spoken  of  the 
court  {a)  ^,  or  its  process  {n);  for  a  rescue  (/z),  or  dis- 

'  obedience toa^z/^/?ce;z«(;z),orother process («);  against 
the  sheriff,  for  not  obeying  a  peremptory  rule  to  return 
a  writ  [a]  ^,  or  to  bring  in  the  body  [a] ;  against  an  at- 
torney, for  not  performing  his  undertaking  («),  or 
otherwise  misbehaving  himself  [n) ' ;  and  against  other 
persons,  for  non-payment  of  costs,   on  the  master's 

allocatur 

«  lWils.40.  nature  of  counsel ;  the    leUer 

-f  1  Ld.  Raym.  745.  (c)   that    it    cannot    be    had 

e  R.  T.  17  G.  III.  N.  B.  In  without  consent;  and  the  letter 

classing  the  different  motions,  {n)  that  in  the  first  instance, 

the  letter  (a)  is  used  to  denote  it  is  only  a  rule  nisi. 

that  the'  rule  is  absolute  in  the         '•  R.  T.  17  G.  III. 

first  instance;    the  letter  (s)         '  ./^77/'p.  58,  9. 

that  it  is  drawn  up  on  the  sig- 
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allocatur  {a),  or  not  performing  an  award,  &c.  («). 
The  rule  for  an  attachment  for  non-payment  of  costs, 
on  the  master's  allocatur,  is  absolute  in  the  first  in- 
stance, unless  it  be  for  costs  in  pursuance  of  an 
award '';  but  where  it  is  for  the  non-payment  of  mo- 
ney generally,  or  of  money  and  costs,  it  is  only  a  rule 
to  shew  cause  ^  And  a  rule  nisi  for  an  attachment, 
for  non-payment  of  money  pursuant  to  the  master's 
allocatur,  cannot,  we  have  seen,  be  served  on  a  Sun- 
day "". 

Motions  and  rules  on  the  plea-side,  where  an 
action  is  depending,  are  made  on  behalf  of  the 
plaintiff,  or  of  the  defendant.  On  behalf  of  the 
plaintiff,  they  are  either  for  something  to  ^e  done 
in  the  common  and  ordinary  course  of  the  suit;  as 
to  increase  issues  {a),  to  discharge  the  rule  for 
changing  the  venue  {a\  for  a  concilium  [s),  or  judg- 
ment {a),  on  demurrer,  special  verdict,  or  a  writ 
of  error;  for  leave  to  enter  up  judgment  on  an  old 
warrant  of  attorney  ",  or  nunc  pro  tunc  {n)\  to  enter 

up 

"^  Thomfiaonw.  Billin,^dey,T .  the  party    had   admitted    the 
37  G.  III.  debt  within  two  months  pre- 
1  Per  Sutler  Justice,   M.  24  ceding  the  motion,  the  court 
G.  III.  I  Bos.  Sc  Pul.  477.  granted  it  absolute  in  the  first 
"I  8  T.R.  86.  ylnte,  \9l.  instance.    Blakclij  \.    Vincent^ 
"  This  rule   is   absolute   in  T.  35  G.  III.  If  the  warrant 
the  first  instance,  unless  the  of  attorney   be  not  above  ten 
bond   be   above   twenty  years  years  old,  an  application  may- 
old,  and  then  it  is  a  rule  nisi;  be  made  to  a  judge  in    vaca- 
but  where,  upon  such  a  bond,  tion,  for  leave  to  enter  up  the 

judgment 
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up  judgment  and  take  out  execution,  after  a  verdict 
for  the  plaintiff,  against  one  of  several  underwriters, 
where  the  rest  have  agreed  to  be  bound  by  it  (n) ; 
for  a  scire  facias,  to  revive  an  old  judgment  °;  or  to 
take  out  execution  pending  a  writ  of  error,  &c.  («); 
to  amend  the  pleadings,  or  other  proceedings  in  the 
course  of  the  suit  (n);  or  to  set  aside  a  judgment  of 
Twn  pros  (tz),  non-suit  (/z),  verdict  («),  or  inquisition 
{n) :  Or  they  are  for  something  to  be  done  out  of  the 
common  and  ordinary  course  of  the  suit;  as  that  the 
money  deposited  with  the  sheriff,  and  paid  into  court 
under  the  statute  43  Geo.  III.  c.  46.  ^  2.  may  be 
paid  over  to  the  plaintiff,  for  the  defendant  to  abide 
by  his  plea  (5),  to  refer  it  to  the  master  to  assess 
the  damages,  without  a  writ  of  inquiry  (;z),  for 
the  execution  of  a  writ  of  inquiry  before  a  judge 
(«),  or  to  have  a  good  jury  upon  the  execution  of 
such  a  writ  (a)-,  for  a  trial  at  bar  (;?),  or  in  an  adjoin- 
ing county  {n) ;  for  a  view  {s)  %  or  special  jury  (s) ; 

to 

judgment,  on  an   affidavit  of  Salk.  598.  If  it  be  above   ten 

the  due  execution  of  the  war-  years    old,  but  under  twenty, 

rant  of  attorney,  that  the  debt  there  must  be  a  motion  under 

or  part  of  it  is  still  due,  and  counsel's  hand,  supported  by 

that  the  parties  are  livinj^.  But  an  affidavit  that  the  judgment 

in  this  case,  it  seems  that  the  is  unsatisfied:  Id.   And  if  the 

affidavit  ou^ht  to  be  filed  with  judgment    be   of  more    than 

the  clerk  of  the  rules.  twenty   years    standing,  there 

°  If  the  judgment  be  under  must  be  a  rule  to  shew  cause, 

seven  years  old,  the    plaintiff  on  a  similar  affidavit.   Blakely 

may  sue  out  a.  scire  fact  a^i,  as  a.  v.  Vincent,  T.  35  G.  III.  JVa- 

matter  of  course,  without  any  tersv.Hales,  E.  3  7  G.III. 
rule  or  motion:  If  it  be  above         p  In  trespass,  the  rule  for  a 

seven  years,  but  under  ten,  he  view  is  drawn  upon  a  motion- 

cannot    have    a    scire  facias,  paper  signed  by  counsel ;  but 

without   a    side-bar    rule.     2  in  other  actions,  it  is    moved 

fo!' 
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to  have  witnesses  examined  on  interrogatories  (c) ;  for 
leave  to  inspect  and  take  copies  of  books,  court- 
rolls  '';  &c.  or  to  have  them  produced  at  the  trial  (n), 
or  that  the  plaintilf  may  be  allowed  his  costs  of  suit, 
in  an  action  on  a  judgment  (w).  See  the  statute  43 
Geo.  III.  c.  46.  §  4.  So  the  plaintiff  may  have  a  rule 
nisi^  for  the  defendant  to  produce  a  deed  before  the 
commissioners  of  the  stamp-office,  to  be  stamped; 
and  also  to  give  the  plaintiff  a  copy  of  the  deed,  in 
order  that  he  may  declare  thereon  "■. 

On  behalf  of  the  defendant,  motions  and  rules 
may  be  considered  as  they  arise,  and  succeed  one 
another,  in  the  course  of  the  suit.  In  general,  they 
are  to  quash  the  writ  (;/),  to  discharge  tlie  defendant 
out  of  custody  on  common  bail  {?i),  that  the  bail- 
bond  may  be  delivered  up  to  be  cancelled  (/z),  to  jus- 
tify bail  {a),  reverse  an  outlawry  (n),  or  that  the  mo- 
ney deposited  with  the  sheriff',  and  paid  into  court 
under  the  statute  43  Geo.  III.  c.  46.  §  2.  may  be 
repaid  to  the  defendant,  on  his  duly  putting  in 
and  perfecting  bail  in  the  action  («),  or,  after  se- 
veral rules  for  time  to  declare,  that  the  plaintiff 
declare  peremptorily  (a):  to  set  aside  an  inter- 
locutory judgment,  or  other  proceedings  for  ?r- 
regular'ity  (;/) ;  or  if  they  are  regular,  to  set  aside 
the  judgment,  upon  an  tiffidavit  of  merits  {ii),  or  to 
stay  the  proceedings  upon  terms,  in  actions  upon 

bail- 

for  in  court ;.  and  in  some  ca-  the    signature  of  counsel  ;   3 

bes  is  only    a    rule   to  shew  T.  R.  141.   otherwise  it  is   a 

cause.  rule  to  shew  cause.   See  7  T. 

1  If  the  rule  be   moved  for  R.  746. 

on  behalf  of   a    CG/iyhold   te-  ''  Cooke  v.  Stocks.  M.  36  G. 

•nant of  the  manor,<  it  is  abso-  III. 
iute  in  the  first  instance,  on 
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bail-bonds  (n)  %  or  in  other  actions,  where  the  debt 
sued  for  appears  to  be  under  forty  shillings  {n),  or 
the  action  is  brought  or  conducted  upon  bad  or  de- 
fective grounds  («),  contrary  to  good  faith  (n),  or 
without  proper  authority  {n) ;  or  that  they  may  be 
stayed,  pending  a  writ  of  error  (n),  until  security  be 
given  for  the  payment  of  costs  («),  or  until  the  costs 
are  paid  of  a  former  action  for  the  same  cause  (n):  to 
compound  penal  actions  (c),  change  the  venue  [a)  % 
consolidate  actions  («),  or  strike  out  superfluous  or 
unnecessary  counts  (n);  for  time  to  plead,  or  re- 
ply, &c.  under  special  circumstances  (;z) ;  to  plead 
several  matters  [s),  or  pay  money  into  court  [s);  to 
withdraw  the  general  issue,  and  plead  it  de  novo,  with 
a  notice  of  set-off  (<2),  or  upon  paying  of  money  into 
court  (a);  to  add  or  withdraw  special  pleas  (^)";  to 
put  off  a  trial,  if  the  defendant  be  not  ready  (;z),  or  if 
the  plaintiff  will  not  proceed,  for  costs  for  not  pro- 
ceeding to  trial  (a),  or  inquiry  (^),  or  for  judgment 

as 

5  One  motion  may  be  made,        '  The   rule  to  change  t!ie 

In  the  original  action,  to  stay  venue  into  an  English  county, 

all  the   proceedings    on    the  as  being  next  adjoining  to  a 

bail-bond    given    in   that   ae-  Welch  county,  is  a  rule  nisi, 

tion;  and  one  rule  in  such  case  Powell  \.   Willcins,  M.  37   G- 

seems  to  be  sufficient.    JVick-  III.  Anon.  H.  37  G.  III. 
tin  V.  Profit,  Same  v.   Taylor,         "  In  the  three  last  cases,  the 

and  Same  v.  Burley,  H.  37  G.  rule,   though   commonly    ab- 

III.  K.  B.  3  Bos.  &  Pul.  118.  solute  in  the  first  instance,  is 

C  P.  and  vide  ante,  250.  (x).  sometimes  only  to  shew  causf 

Vol.  L  3  L 
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as  in  case  of  a  nonsuit  {n);  in  arrest  of  judgment  («); 
that  the  defendant  may  be  allowed  his  costs  of  suit, 
where  the  plaintiff  does  not  recover  the  amount  of 
the  sum  for  which  the  defendant  was  arrested, 
and  had  not  any  reasonable  or  probable  cause  for 
arresting  him  to  that  amount  (n)  * ;  or  for  a  sugges- 
tion, upon  the  /^^d-Zc/^-judicature-act,  to  entitle  the 
defendant  to  a  judgment  of  nonsuit  [n) ",  or  after  a 
nonsuit  or  verdict,  to  entitle  him  to  double  or  treble 
costs  '%  &c.  («);  to  set  aside  an  execution,  and  dis- 
charge the  defendant,  or  restore  to  him  the  money 
levied,  or  to  retain  it  in  the  sheriff's  hands  (n). 

The  defendant  also,  as  well  as  the  plaintiff,  may 
move  for  a  conciiiu?n  [s),  or  judgment  («),  on  demur- 
rer, special  verdict,  or  a  writ  of  error;  to  amend  («); 
for  a  trial  at  bar  («),  or  in  an  adjoining  county  (n) ; 
for  a  view  (s),  or  special  jur}'  {s);  to  have  witnesses 
examined  on  interrogatories  (c);  or  for  leave  to  in- 
spect and  take  copies  of  books,  court- roils '',  &c.,  or 
have  them  produced  at  the  trial  («);  or  to  set  aside  a 
verdict  («),  or  inquisition  (//).  Either  party  may  like- 
wise move  to  make  a  judge's  order,  or  order  of  nisi 
prills,  a  rule  of  court  (^z);  to  enlarge  the  time  for 
making  an  award  (f);  to  set  aside  an  award  (/z),  or 
judge^s  order  [n);  or  for  the  master  to  make  his  re- 
port («),  or  review  his  taxation  [n). 

There  are  some  motions  peculiar  to  the  action 
of  ejectment;  such  as  for  judgment  against  tlie  casual 
ejector  [s),  or  that  service  on  tlie  tenant's  son  or 

daughter, 

^  6  T.  R.  500.  ^  Jintcy  440.  (q). 

w  Prichard  v.  Peacock,  E.  *  See  the  statute  43  Geo.  III. 
To  G.  III.  c.  46.  §3. 
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daughter,  &c.  may  be  deemed  good  service  (n) ;  for 
the  landlord  to  be  admitted  defendant,  instead  of  the 
tenant  (5),  or  for  leave  to  take  out  execution  in  such 
case  against  the  casual  ejector,  after  the  landlord  has 
failed  in  his  defence  («). 

The  motion  for  judgment  against  the  casual  ejec- 
tor is  founded  on  an  affidavit  of  the  service  of  the 
declaration  in  ejectment  y,  vi^hich  should  regularly  be 
served  on  the  tenant  or  his  wife;  it  having  been  hoL 
den,  that  an  affidavit  of  its  being  left  with  a  servant, 
(the  tenant  and  his  wife  being  out  of  the  way,)  is  not 
sufficient  ^  Service  of  a  declaration  in  ejectment  on 
one  of  two  tenants  in  possession,  seems  to  be  good 
service  on  both  "*;  But  service  of  the  declaration  on 
a  person  appointed  by  the  court  of  chancery,  to 
manage  an  estate  for  an  infant,  has  been  deemed  in- 
sufficient ''.  The  tenant  himself  may  be  served  any 
where:  but  it  must  appear  that  he  is  tenant;  an 
affidavit  of  service  on  the  person  in  possession  of  the 
premises  being  insufficient  ^  A  declaration  in  eject- 
ment may  be  served  on  the  wife,  either  on  the  pre- 
mises, or  at  the  husband's  house ;  and  the  reason  why 
it  is  necessary  to  state  in  the  affidavit,  that  the  ser- 
vice 

y    This   affidavit    may     be  ^PerLd.iTenj/orajM.SSG.III. 

made  by  the  person  who  serv-  ^  1  Bos.  8c  Pul.  369. 

cd  the  declaration,  or  by  any  •>  Id.  385. 

one  who  was  present  and  saw  =  Doe  ex  dem.   Robinson  v. 

it  served.     2  Bos.  &  Pul.  120.  Roe,  T.  3S  G.  III. 
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vice  was  on  the  wife  at  the  husband's  house,  is  to 
shew  that  they  were  living  together  as  man  and  wife, 
and  that  by  such  service  the  husband  may  have  no- 
tice of  the  proceedings  **.  If  the  tenant  or  his  wife 
refuse  to  receive  the  declaration,  a  copy  of  it  should 
be  left  for  them,  or  fixed  on  the  premises :  and  if  the 
tenant  abscond,  or  keep  out  of  the  way,  to  avoid 
being  served,  a  copy  of  the  declaration  should  be 
delivered  to  one  of  his  family ;  or  if  there  be  no  one  in 
possession,  may  be  affixed  on  some  conspicuous 
part  of  the  premises. 

Where  there  is  any  thing  in  the  service  of  the  de- 
claration out  of  the  common  way,  it  should  be  men- 
tioned to  the  court,  on  moving  for  judgment  against 
the  casual  ejector;  and  if  they  are  satisfied  that  the 
tenant  has  had  notice  of  the  declaration,  they  will 
make  the  rule  for  judgment  absolute  in  the  first  in- 
stance ;  but  otherwise  they  will  grant  a  rule  upon  the 
tenant  to  shew  cause,  why  the  service  should  not, 
under  the  special  circumstances,  be  deemed  suffici- 
cent,  and  direct  that  service  of  the  rule  on  the  premi- 
ses shall  be  good  service  ^  If  the  affidavit  of  service 
of  a  declaration  m  ejectment  be  defective,  tlie  court 
will  give  leave  to  file  a  supplemental  affidavit  ^:  And 

in 

<i6T.R.765.     iH.BIac.  1181.     1  Blac.  Rep.  290.  317. 

644.     2  Bos.   Sc  Pul.  55.  but  f  Doe  ex  dem.     Robinson  \. 

see  1  Bos.  &  Pul.  384.  Roe,  T.  35  G.  III. 

=  1  Str.  575.    2  Bur.   1116. 
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in  certain  cases,  they  will  permit  an  amendment  to 
be  made  in  the  notice,  at  the  bottom  of  a  declaration 
in  ejectment^.  Where  there  are  several  tenants, 
only  one  rule  is  necessary,  on  a  motion  for  judgment 
against  the  casual  ejector;  though  the  name  of  each 
tenant  was  separately  prefixed  to  the  notice  served  on 
him  K 

There  are  other  motions,  not  necessarily  connect- 
ed with  any  action;  as  to  set  aside  an  annuity  (;z), 
and  deliver  up  the  securities  to  be  cancelled,  or  to 
make  a  submission  to  arbitration  by  deed  a  rule  of 
court,  (a)  Sec. 

By  the  annuity  act,  17  Geo.  III.  c.  26.  ^  4.  the 
court  in  which  any  action  is  brought  for  payment  of 
the  annuity,  or  judgment  entered,  have  in  certain 
cases,  an  express  jurisdiction  given  them  by  motion, 
to  stay  proceedings  on  the  judgment  or  action;  and 
to  order  the  deed,  bond,  instrument,  or  other  assur- 
ance, to  be  cancelled,  and  the  judgment,  if  any  has 
been  entered,  to  be  vacated.  And  in  other  cases,  not 
specially  provided  for  by  the  above  clause,  where  a 
warrant  of  attorney  has  been  given  to  confess  a  judg- 
ment, or  judgment  has  been  entered  up  in  this  court, 
for  securing  the  payment  of  an  annuity,  the  court  in 
virtue  of  their ^<f/zd'r<2/ jurisdiction,  will  enter  into  the 
validity  of  the  warrant  of  attorney  or  judgment,  upon 

motion ; 

k7T.  R.  46°.  ^  Id.  477. 
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motion;  ?ind  if  the  provisions  of  the  act  have  not 
been  complied  with,  will  vacate  the  warrant  of  attor- 
ney, or  set  aside  the  judgment  \  But  where  an  action 
was  brought  by  executors,  on  a  bond  given  by  the 
defendant  to  their  testator,  for  securing  an  annuity, 
and  upon  a  plea  of  no?i  est  factum^  they  obtained  a 
verdict  and  judgment,  and  levied  execution  thereon, 
the  court  held  this  not  a  case  where  they  could  give 
relief,  upon  a  summary  application  under  the  annuity 
act,  for  a  defect  in  the  memorial  ^ ;  for  the  act  only 
meant  to  refer  to  such  judgments  on  warrants  of  at- 
torney, as  were  intended  to  be  a  part  of  the  security 
for  the  annuity,  and  not  to  extend  to  cases,  where  a 
a  judgment  is  obtained  in  the  ordinary  course  of  law, 
on  any  instrument  given  for  securing  the  same  ^. 

Upon  iht  fourth  section  of  the  act,  the  application 
to  the  court  should  be  made  by  the  person  by  whom 
the  annuity  is  payable;  but  the  court  in  one  in- 
stance set  aside  a  judgment  entered  on  the  annuity- 
bond,  and  execution  sued  out  thereon,  for  a  defect 
in  the  memorial,  upon  the  application  of  a  judgment- 
creditor  of  the  grantor,  with  a  view  of  letting  in  a 
subsequent  judgment  of  his  own '.  In  a  subsequent 
case  however,  where  the  grantor  of  an  annuity  had 
assigned  a  lease  for  securing  the  payment  of  it,  and 

afterwards 

i  4  T.  R.  694.      1    H.  Blac.  >  7  T.  R.  495. 

659.  4  Bro.  Ch.  Cas.  310,     2  k  Per  lord  Kenyan,  id.  496. 

Vez.  jun.  l.-^S.  S.  C.  6  T.  R.  i  5  T.  R.  9. 

737. 
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afterwards  sold  his  interest  in  the  lease  to  a  fair  pur- 
chaser, it  was  holden  that  the  latter  w^as  not  entitled 
under  the  annuity  act,  to  apply  to  the  court  to  have 
the  security  delivered  up  to  be  cancelled,  because 
the  memorial  required  by  the  act  was  not  duly  re- 
gistered •". 

The  courts  are  expressly  authorised  by  the  fourth 
section  of  the  act,  to  order  the  deed^  &c.  to  be  can- 
celled, as  well  as  to  set  aside  the  judgment,  or  stay 
the  proceedings.  But  where  the  application  is  made 
to  the  general  jurisdiction  of  the  court,  it  seems  that 
they  will  only  vacate  the  warrant  of  attorney,  or  set 
aside  the  judgment  or  execution;  and  not  make  any 
order  respecting  the  deeds,  Sec.  which  are  declared 
by  the  act  to  be  null  and  void  to  all  intents  and  pur- 
poses". And  it  is  doubtful,  whether  all  the  deeds, 
&c.  can  be  set  aside,  when  one  only  is  objection- 
able °. 

The  laches  of  the  party  applying  does  not  of  itself 
furnish  an  answer  to  the  application  "^ :  But  where  it 
appeared  that  he  had  acquiesced  in  the  payment  of 
the  annuity,  and  had  lain  by  till  the  persons  acquaint- 
ed with  the  original  transaction  were  dead,  the 
court  refused  to  interfere,  and  relieve  him  in  a  sum- 
mary 

'"  6  T.  R.  403.  but  see   2  •4.  T.  R.  694.  4  Bro.  Ch. 

East,  563.  Cas.  310.     2  Vez.   jun.    154. 

n  2  Vez.  jun.  138.   6  T.  R.  S.  C.  contra,    and  see  6  T.  R. 

404.  739.  7  T.R.  253.  3  East,  471. 

500.  but  see  1  Bos.  8c  Pul.66.  p  Grant  v.  Fole\i^  T.  23  G. 

482.  III. 
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mary  way  '^.  So  where  an  ejectment  was  brought  to 
recover  possession  of  lands  extended  under  an  elegit, 
upon  a  judgment  confessed,  which  had  been  entered 
up  on  a  warrant  of  attorney  given  for  securing  an 
annuity,  it  was  holden  to  be  too  late  for  the  grantor 
to  object  to  the  consideration  of  such  annuity,  upon 
a  summary  application  for  staying  the  proceedings 
after  verdict  in  such  ejectment;  because  he  had  an 
opportunity  of  making  his  defence  to  the  action  "■. 
And  it  seems  that  an  annuity  paid  without  objection 
for  more  than  six  years,  shall  be  protected,  by  ana- 
logy to  the  statute  of  limitations,  against  any  objec- 
tion dehors  the  memorial,  for  a  supposed  defect  of 
consideration,  without  strong  reasons  to  the  con- 
trary \  But  where  the  objection  to  the  annuity  was, 
that  some  of  the  deeds  were  not  witnessed  by  all  the 
persons  mentioned  in  the  memorial,  the  court  on  ap- 
plication set  aside  the  waiTant  of  attorney,  though  at 
the  distance  of  near  twenty  years,  and  after  the  prin- 
cipal parties  and  \vitnesses  to  the  transaction  were 
dead;  the  merits  of  such  objection  not  depending  on 
any  testimony  lost  by  the  delay '. 

If  a  question  respecting  the  validity  of  an  an- 
nuity has  been  decided,  by  a  court  of  competent 
jurisdiction,  the  court  of  king's  bench  will  not 
suffer  it  to  be  agitated  again,  if  the  point  has  been 

directly 

•i  5  T.  R.  139.  and  see  8  T.        -^  2  East,  85, 
R.  328.  2  East,  85.  565.  -  Id.  563. 

-^  7  T.  R.  540. 
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directly  determined;  but  that  is  not  the  case,  where 
the  question  has  only  incidentally  occurred,  and  has 
not  been  positively  decided  '^.  In  a  late  case  how- 
ever, where,  upon  a  previous  application  to  set  aside 
an  annuity,  for  non-compliance  with  the  requisites 
of  the  act,  the  rule  was  discharged  upon  discussion 
bf  the  merits,  the  court  would  not  entertain  a  simi- 
lar application  between  the  same  parties,  on  the  same 
state  of  facts,  though  grounded  upon  a  new  objec- 
tion to  the  annuity,  which  was  not  before  urged  or 
considered''.  And  where  a  rule  to  shew  cause  is 
obtained  in  this  court,  for  the  purpose  of  setting 
aside  an  annuity  or  annuities,  the  several  objections 
thereto  intended  to  be  insisted  upon  by  the  counsel, 
at  the  time  of  making  the  rule  absolute,  must  be 
stated  in  the  rule  nisi  ''^. 

Amotion  is  sometimes  preceded  by  a  notice''; 
and  is  in  general  accompanied  with  an  affidavit. 
The  7iotice  of  motion,  though  seldom  necessary  ^, 
is  frequently  given,  in  order  that  the  rule  nisi  may 
operate  as  a  stay  of  proceedings,  or  to  save  time 
and  expence,  by  affording  the  adverse  party  an  op- 
portunity 

"6  T.  R.  471.  and  see  8  y  The  statute  14  Geo.   II. 

T.  R.  328.  2  East,  85.  565.  c.    17.  requires  notice  of  mo- 

V  7  T.  R.  455.  and  see  7  T.  tion,  for  judgment  as  in  case 

R.   540.  1  East,   455.  537.  2  of  a  nonsuit ;  but  in  this  court. 

East,  565,  6.  the    rule    to    shew   cause   is 

■^v  2  East,  569.  deemed    a    sufficient   notice. 

X  Append.  Chap.  XX.  §  1,  Lofft,   65.  Jiiler  in   C.  J3.    I 

^c.  H.  Blac.  527. 

Vol.  I.  3  M 
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portunity  of  shewing  cause  in  the  first  instance,  or 
by  inducing  the  court  to  disallow  the  costs  of  pro- 
ceedings, had  after  the  notice  and  before  the  motion. 
The  affida'uit  should  be  made  before  the  rule  is 
moved  for,  and  produced  in  court  at  the  time  of 
making  the  motion  ^ ;  and  it  should  be  properly  en- 
titled "*,  and  contain  a  full  statement  of  all  the  cir- 
cumstances necessary  to  support  the  application; 
and  the  rather,  as  it  is  a  rule  not  to  receive  supple- 
mentary affidavits,  on  shewing  cause,  without  leave 
of  the  court :  but  there  is  a  diversity  between  affida- 
vits which  contain  new  matter,  and  where  they  tend 
only  to  confirm  what  was  alleged  and  sworn  when 
the  rule  was  made;  in  the  latter  case,  it  seems  they 
mav  be  read,  not  in  the  former  ^. 

Motions  and  affidavits  for  attachments,  in  civil 
suits  are  proceedings  on  the  plea- side  of  the  court, 
until  the  attachments  are  granted,  and  are  to  be 
entitled  with  the  names  of  the  parties " :  but  as  soon 
as  the  attachments  are  granted,  the  proceedings 
are  on  the  crown- side,  and  from  that  time  the 
king  is  to  be  named  as  the  prosecutor  ^.  The  affi- 
davits on  a  motion  for  leave  to  file  a  criminal  in- 
formation, ought  not  to  be  entitled;  and  if  they 
are,    cannot   be   read:   the  affidavits   produced   on 

shewing 


^  R.H.  36  G.  III. 

52S.  2  Bos.  &  Pul.  516. 

^2  Salk.  461.  2  T.  R.  644. 

d  3  T.  R.  133.  7T.  R.  439 

^  2  Salk.  461. 

528.  Jnte,  262. 
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shewing  cause  may  ^,  or  may  not  ^  be  entitled ;  but 
all  affidavits  made  after  the  rule  is  absolute,  must  be 
entitled  ^.  So  where  a  submission  to  an  award  is 
made  a  rule  of  court  under  the  statute,  there  being 
no  action,  the  affidavits  on  which  to  apply  for  an  at- 
tachment, for  disobeying  the  award,  need  not  be  en- 
titled in  any  cause ;  but  the  affidavits  in  answer  must'': 
and  the  christian  names  as  well  as  surnames  of  the 
parties  must  be  inserted  in  the  title  of  an  affidavit, 
produced  to  shew  cause  against  any  rule  '.  An  affida- 
vit sworn  before  the  attorney  in  the  cause  cannot  be 
read "",  except  for  the  purpose  of  holding  the  defen- 
dant to  special  bail ' :  But  this  rule  does  not  extend 
to  the  attorney's  clerk ;  and  therefore  an  affidavit  may 
be  taken  before  the  clerk  of  the  attorney  in  the  cause, 
if  such  clerk  be  empowered  to  take  affidavits  "\  And 
where  an  affidavit  is  made  before  a  commissioner,  by 
a  person  who  from  his  signature  appears  to  be  il/ite- 
rate,  the  commissioner  taking  the  affidavit  shall  cer- 
tify, or  state  in  th&  jurat,  that  it  was  read  in  his  pre- 
sence, to  the  party  making  the  same,  who  seemed 
perfectly  to  understand  it,  and  wrote  his  signature  in 
the  presence  of  the  commissioner  ".  It  is  also  a  rule, 
that  upon  every  affidavit  sworn  in  this  court,  or  before 

any 

«  1  Str.  704.  Andr.  3 IS,  ^  3  t.  R.  403. 

f  6  T.  R.  60.  ^Ante,  155. 

g  Id.  642.  m  8  T.  R.  638. 

h  3  T.  R.  601.  a  R.  F<.  31  G.  III.  4  T.  R 
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any  judge  or  commissioner  thereof,  and  made  by 
two  or  more  deponents,  the  names  of  the  several  per- 
sons making  such  affidavit  shall  be  written  in  the 
jurat;  and  that  no  affidavit  be  read  or  made  use  of, 
in  any  matter  depending  in  this  court,  in  the  jurat  of 
wliich  there  shall  be  any  interlineation  or  erasure  °. 

An  attachment  for  non-payment  of  costs,  and 
against  the  sheriff  for  not  returning  the  writ,  may 
be  moved  for  the  last  day  of  tenn  p.  But  the  mas- 
ter's report  cannot  be  moved  for  on  that  day,  with- 
out prfevious  leave  of  the  court,  except  in  extraordi- 
nary cases,  and  upon  personal  service  of  the  notice '': 
And  a  motion  for  a  rule  to  answer  the  matters  of  an 
affidavit  cannot  be  made  on  the  last  day  of  term  % 
or  on  any  motion  which  would  operate  as  a  stay  of 
proceedings,  unless  it  appear  to  the  court  that,  under 
the  circumstances,  it  could  not  have  been  made  ear- 
lier *.  So  the  court  will  not,  on  the  last  day  of  term, 
hear  a  motion  for  a  rule  ?iisi  to  set  aside  an  award  '; 
nor  can  counsel  be  heard  on  that  day,  to  shew  cause 
against  such  a  rule,  but  the  same  must  be  enlarged, 
and  made  a  peremptory  for  the  next  ensuing  term  ". 

The  last  day  of  the  term  is  not  a  day  for  side-bar 
rules ;  but  if  the  party  was  entitled  to  such  a  rule 

before, 

o  R.  M.  37  G.  III.  7  T.  R.  '  Leader  v.  Harris,  M.   27 

82.  G.  III. 

p  1  Bur.  651.  5  Bur.  2686.  ^  JsTettleton  v.  Crosby,  H.  38 

<i    1    Blac.   Rep.   311.    Per  G.  III. 

Cur.  T.  40  G.  III.  "  R.  M.  36  G.  III. 
,rf  4  Bur,  2502, 
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before,  he  may  take  it  out  on  the  last  day  of  term, 
dated  as  of  the  preceding  day.  A  prohibition  is  not 
in  general  grantable  the  last  day  of  term :  but  a  rule 
may  be  obtained  on  motion,  to  stay  proceedings  till 
the  ensuing  term'';  and  in  one  instance  it  was  grant- 
ed on  motion  the  last  day  of  term,  leave  having  been 
obtained  the  day  before,  to  move  it  then  ^.  A  rule 
nisi  for  a  criminal  information  may  be  granted  at  the 
end  of  a  term,  against  a  magistrate,  for  mal-practices 
during  the  term ;  but  not  for  any  misconduct  before 
the  term  ".  And  Mr.  Justice  Twisclen  used  to  cite 
the  book  of  Edw.  IV.  and  say,  they  were  to  hear 
no  law  the  last  day  of  term  ^. 

The  rule  to  shew  cause  is  drawn  up  for  a  parti- 
cular day  in  term,  appointed  by  the  clerk  of  the 
rules,  according  to  the  place  where  the  transaction 
appears  to  have  happened,  upon  the  face  of  the 
affidavits  on  which  the  rule  was  obtained,  and  so 
as  to  allow  the  party  called  upon  sufficient  time  to 
answer  the  application:  If  in  town,  the  rule  is 
usually  drawn  up  for  the  fourth  day,  exclusive  of 
the  day  of  obtaining  it;  if  in  the  country,  for  the 
sixth  day  in  near,  or  for  the  tenth  day  in  distant 
counties,  unless  it  be  otherwise  ordered  by  the 
court.  And  previous  to  the  day  of  shewing  cause, 
the  rule  should  be  duly  served.  To  bring  a  party 

into 

^-  Latch,  7.  2  Rol.  Rep.  455.        ^  7  T.  R.  80. 
"  3  Bur.  1922.  -  2  Salk.  624. 
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into  contempt,  a  copy  of  the  rule  must  he  personally 
served,  and  the  original  at  the  same  time  shemi  to 
him  ^:  In  other  cases,  the  same  degree  of  strictness 
is  not  required  in  the  service  of  the  rule ;  but  it  is 
sufficient,  without  shewing  the  original,  to  leave  a 
copy  of  it  with  any  person  representing  the  party,  at 
his  dwelling-house  or  place  of  abode.  The  rule 
however,  we  may  remember,  must  be  served  before 
ten  o'clock  at  night  ^.  And  when  a  rule  is  obtained, 
to  set  aside  proceedings  for  irregularity,  and  to  stay 
proceedings  in  the  mean  time,  the  proceedings  are 
suspended  for  all  purposes,  till  the  rule  is  dis- 
charged ^ :  therefore  where  the  plaintiff  took  an  as- 
signment of  the  bail-bond,  pending  a  rule  to  shew 
cause  why  it  should  not  be  given  up  to  be  cancelled, 
on  the  defendant's  filing  common  bail,  the  court  set 
aside  the  asignment,  as  having  been  made  too  soon. 
On  the  day  appointed  for  that  purpose,  the  coun- 
sel for  the  party  called  upon  by  the  rule  may  shew 
cause  against  it,  either  upon  or  without  an  affidavit, 
made  and  filed  by  the  party  shewing  cause,  as  cir- 
cumstances require.  But  an  office-copy  must  be 
first  taken  of  the  rule,  and  of  the  affidavit  upon 
which  it  was  granted  '^,  or  otherwise  counsel  cannot 
be  heard:  And  in  all  cases,  where  a  special  time  is 

limited 

^  3  T.  R.  351.  and  see  8  T.  132.  Jute,  48,  9. 
R.  86.  that  it  cannot  be  served  i'  4  T.  R.  176. 
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limited  in  any  rule,  before  which  any  affidavit  is  re- 
quired to  be  filed,  no  affidavit  filed  after  that  time 
can  be  made  use  of  in  court,  or  before  the  master, 
unless  it  appear  to  the  satisfaction  of  the  court,  that 
the  filing  of  such  affidavit  within  the  time  limited, 
was  prevented  by  inevitable  accident  '^.  Previous  to 
shewing  cause,  it  is  usual  to  deliver  over  the  affidavit 
to  the  counsel  for  the  rule,  who  has  a  right  to  make 
any  objection  arising  on  the  face  of  it;  and  if  a  doubt 
arise,  upon  the  statement  of  the  facts  contained  in 
the  affidavit,  it  is  inspected  by  the  judges,  or  read 
by  the  officer  of  the  court.  When  an  affidavit  has 
been  made  use  of,  but  not  before,*  it  should  be  filed 
with  the  clerk  of  the  rules,  in  order  that  it  may  be 
used  as  evidence,  if  necessary,  on  an  indictment  for 
perjury "". 

If  cause  be  not  shewn  on  the  day  appointed,  the 
counsel  for  the  party  obtaining  the  rule  may  move, 
the  next  day,  to  make  it  absolute;  which  is  done 
as  a  matter  of  course,  if  no  cause  be  shewn,  on  an 
affidavit  of  service.  But  it  frequently  stands  over, 
by  consent  of  parties,  or  for  the  accommodation  of 
counsel,  till  a  subsequent  day;  when  the  counsel 
on  either  side  may  bring  it  on,  by  moving  to  make 
the  rule  absolute,  or  discharge  it:  though  if  not 
brought  on  or  enlarged  during  the  same  term,  it 
is  of  no  effect,   unless  revived,   as  it  may  be,   in 

any 

dR.  M.  36  G.  III.  e7T.  R.  315. 

*  Fro7n  the  Addenda  to  the  London  edition.  "  Tliis  appears  to  be 
too  general;  forthoug'h  it  be  true  of  affidavits  made  in  tov;n,  yet  with 
regard  to  country  affidavits,  it  is  otherwise;  it  being  provided  by  the 
statute  29  Car.  II.  c.  5.  that  all  affidavits  sworn  before  the  commis- 
sioners appointed  by  virtue  of  that  act,  sliall  be  filed  in  the  proper 
office  of  the  court  where  the  action  or  matter  is  depending,  and  then 
read:  and  by  rule  Mich.  9  Geo.  II.  K.  B.  it  is  ordered,  that  all 
such  affidavits  be  brought  to  the  clerk  of  the  rules  of  this  court  to  be 
filed,  in  such  convenient  time  that  copies  cf  them  may  be  duly  mad^.. 
and  delivered  to  the  party  filing  the  ssyne." 
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any  future  term,  upon  being  served  anew,  and  mo- 
tion made  to  revive  it:  This  is  sometimes  done,  to 
save  the  expence  of  new  affidavits,  and  obviate  the 
objection  of  its  being  a  second  attempt  after  the  first 
was  abandoned. 

When  the  counsel  for  the  party  obtaining  tlie 
rule  is  not  ready  to  support  it,  he  may  move  to  en- 
large the  rule  till  a  future  day,  in  the  same  or  the 
next  term;  which  is  pretty  much  of  course,  when 
it  is  in  his  own  delay ;  but  otherwise  the  court  will 
not  enlarge  the  rule  Avithout  consent,  or  some  evi- 
dent necessity :  and  they  will  never  enlarge  the  plain- 
tiff's rule,  M'hen  it  would  have  the  effect  of  con- 
tinuing the  defendant  in  custody.  In  like  manner, 
when  the  counsel  for  the  party  called  upon  by  the 
rule  is  not  prepared  to  shew  cause  against  it,  he  may 
apply  to  enlarge  the  rule  till  a  future  day;  which  is 
a  matter  of  right,  if  the  rule  was  not  served  in  time, 
so  as  to  give  the  party  an  opportunity  of  answering 
it;  but  otherwise  the  court  may  impose  upon  him 
what  terms  they  think  proper;  and  they  commonly 
require  him  to  file  his  affidavits,  so  as  to  give  the 
adverse  party  an  opportunity  of  inspecting  them, 
previous  to  the  day  appointed  for  shewing  cause.  In 
cases  of  urgency,  the  court,  towards  the  end  of  the 
term,  will  sometimes  enlarge  the  rule  till  a  day  in 
vacation,  when  it  is  to  be  brought  on  before  a  judge 
at  chambers. 
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On  shewing  cause  against  the  rule,  the  court  ei- 
ther  make  it  absolute,  or  discharge  it;  and  that, 
either  with  or  without  the  costs  of  the  application,  or 
such  costs  are  directed  to  abide  the  event  of  the  suit. 
When  the  proceedings  are  regular,  and  the  applica- 
tion is  made  to  the  favour  and  indulgence  of  the  court, 
the  rule  to  shew  cause  is  commonly  made  absolute, 
on  payment  of  costs  by  the  party  applying;  but  when 
the  proceedings  are  irregular,  the  rule  to  shew  cause, 
why  they  should  not  be  set  aside,  is  commonly 
drawn  up  with  costs,  to  be  paid  by  the  opposite 
party  :  And  if  the  rule  be  made  absolute  generally, 
the  party  obtaining  it  is  entitled,  by  the  terms  of  the 
rule,  to  the  payment  of  costs,  which  the  master  will 
tax ;  and  if  they  are  not  paid  on  demand,  the  court 
on  motion  will  grant  an  attachment.  But  if  a  rule 
nisi  be  granted  for  setting  aside  proceedings  for  irre- 
gularity, without  saying  with  costs,  and  this  rule  be 
afterwards  made  absolute,  no  cause  being  shewn,  it 
must  be  made  absolute  in  the  terms  in  which  it  was 
moved,  without  adding  costs  ^.  And  though  the  rule 
be  drawn  up  with  costs,  yet  the  court  in  some  in- 
stances will  make  it  absolute  without  costs,  in  which 
case  each  party  pays  his  own ;  or  they  will  direct  the 
costs  to  abide  the  event  of  the  suit,  in  which  case  the 
party  ultimately  succeeding  is  entitled  to  them :  And 
whenever  a  rule  is  drawn  up  with  costs,   and  the 

court 
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court  do  not   mean  the  paity  should  have  them, 
they  will  mention  it. 

If,  upon  shewing  cause,  it  appear  that  there  was 
no  ground  or  foundation  for  the  rule,  the  court  will 
discharge  it,  with  costs  to  be  paid  by  the  party  apply- 
ing; and  in  all  cases,  where  a  rule  Is  obtained  to 
shew  cause  why  proceedings  should  not  be  set  aside 
for  irregularity  with  costs,  and  such  rule  is  after- 
wards discharged  generally,  without  any  special 
direction  upon  the  matter  of  costs,  it  is  understood  to 
be  discharged  with  costs,  and  the  latter  rule  must  be 
drawn  up  accordingly  ^,  But  if  there  was  any  ground 
for  the  rule,  and  it  is  not  drawn  up  with  costs,  die 
court  will  In  general  discharge  it  without  costs;  or 
they  will  sometimes  order  the  costs  to  abide  the 
event  of  the  suit.  And  where  nothing  is  said  about 
costs  in  the  rule,  or  by  the  court  on  making  it  abso- 
lute, or  discharging  it,  they  are  considered  as  costs 
in  the  cause,  and  must  be  paid  to  the  party  ultimately 
succeeding,  if  the  rule  be  made  before  judgment; 
but  if  it  be  not  made  till  afterwards,  they  depend 
entirely  on  the  rule ;  and  if  nothing  be  said  therein 
concerning  them,  each  party  will  have  to  pay  his 
own  costs.  If  a  party  obtain  a  rule  to  shew  cause, 
requiring  two  things  with  costs,  although  he  be 
clearly  entitled  to  one,  yet  if  he  fiiil  as  to  the  other, 
he  shall  not  have  costs ;   for  the  adverse  party  was 

under 
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under  the  necessity  of  coming  into  court  to  resist  the 
latter. 

Particular  days  are  appointed  for  certain  business; 
as  Tuesday  and  Friday^  which  are  called  paper-daySf 
for  going  through  the  paper  of  causes,  wherein  con- 
cUiiims  have  been  moved  for,  on  the  plea-side,  and 
Wednesday  and  Saturday,  for  transacting  business  on 
the  crown-side  ''.  But  no  cause  can  be  set  down  for 
argument  on  the  first  paper- day,  or  on  the  four  last 
days  of  business  hi  term :  Yet,  upon  the  day  which 
would  otherwise  be  the  last  paper-day,  common 
things  may  be  set  down,  unless  it  be  the  last  day  of 
term.  All  motions  or  rules  in  matters  of  length  or 
consequence,  are  appointed  for  particular  days,  and 
called  on  first  \  Special  causes  are  to  be  entered  with 
the  clerk  of  the  papers,  at  least ybwr  days  exclusive 
of  the  day  of  argument^;  of  which  notice  should  be 
forthwith  given  to  the  attorney  or  agent  on  the  other 
side :  and  all  such  causes  must  be  argued  in  the 
order  they  are  entered,  and  not  adjourned  to  any 
future  day,  by  consent  or  otherwise ;  unless  the  court 
shdl  for  reasonable  cause,  verified  by  affidavit,  upon 
application  made  by  either  of  the  parties,  their  attor- 
ney 

h  In  the  Common  Pleas,  it  R.  H.  42   G.    Ill,   C  P.  3 

is   a  rule  that  all  arguments  Bos.  &  Pul";  1 10. 

upon  demurrers,    and    other  »  Pref.  to  Bur.  V. 

arguments,  shall  be  heard  on  ^  See  a  former  nile  of  E. 

Mondays  and  Thursdays  only.  Jfi58. 
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ney  or  agent,  at  least  two  days  before  the  day  of  argu- 
ment, otherwise  order  \  The  paper-books  m  causes 
entered  with  the  clerk  of  the  papers  for  argument  on 
Tuesday yTnnsX  be  delivered  to  the  chief  justice,  and 
the  rest  of  the  judges,  on  the  Saturday  preceding; 
and  those  entered  for  argument  on  Friday.,  must  be 
so  delivered  on  the  Tuesday  preceding  :  And  the 
exceptions  intended  to  be  insisted  upon  in  argument, 
should  be  marked  in  the  margin  ". 

Special  cases  from  the  assizes  should  regularly  be 
set  down  for  argument,  within  the  four  first  days  of 
the  following  term,  and  can  never  be  set  down  for 
argument  on  any  of  the  four  last  days  of  the  term  °. 
All  rules  enlarged  till  the  next  term  are  fixed  for 
certain  peremptory  days  ^\  and  must  be  heard  upon 
the  respective  days  for  which  they  are  made  peremp- 
tory, unless  special  ground  by  affidavit  or  otherwise, 
be  shewn  to  the  court,  for  postponing  such  rules  '^. 
And  for  enforcing  this  practice  it  is  ordered,  that  no 
rules  in  causes  entered  in  the  peremptory  paper  be 

enlarged 

1  R.  M.  30  G.  II.  1  Bur.  52.  case-  thought  it  right  to  ad- 

m  R.  T.  40  G.  III.   1  East,  here  to  it :    And  in  M.  38  G. 

131.  III.  this  rule  not  having  been 

"  R.  E.  2Jac.  II.  revived  by  observed,  the  court  directed  it 

R.  H.  38  G.  III.  to  be  peremptory  in  future. 

o  Per  Lord  Kenyan,  in  the  p  R.  M.  30  G.  II.  H.  6  G. 

case  of  Cutter  v.  Poivel,  H.  35  III.  H.  15  G.  III.    M.  17  G. 

G.  III.    Lord  Mansfield  wish-  III.  Pref.  to  Bur.  V.    1  Bur. 

ed  to  relax  this,  which  is  the  9.  3  Bur.  1842. 

old    rule  ;    but    on    considera-  9  R.  H.  36  G.  III. 
ticn,  the  court  in  the   above 
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enlarged  during  the  term,  or  put  off  from  the  ap- 
pointed day,  by  consent  of  counsel,  or  the  attornies 
concerned  therein,  without  previous  application  to, 
and  special  leave  of  the  court  \  If  a  rule  be  drawn 
up  wrong  by  mistake,  the  court  will  order  it  to  be 
set  right ;  or  if  made  absolute,  or  dischaiged  by  sur- 
prise, they  will  open  it.  But  it  is  a  rule,  that  if  any 
cause  shall  have  been  moved  in  court,  in  the  pre- 
sence of  the  counsel  of  both  parties,  and  the  court 
shall  have  thereupon  made  a  rule  between  them,  the 
same  shall  not  be  again  moved  contrary  to  such  rule, 
under  peril  of  an  attachment  ^ 

In  hearing  motions,  the  course  formerly  was,  to 
begin  every  day  with  the  senior  counsel  within  the 
bar,  and  then  to  call  to  the  next  senior  in  order,  and 
so  on,  as  long  as  it  was  convenient  to  the  court  to  sit ; 
and  to  proceed  again  in  the  same  manner,  upon  the 
next  and  every  subsequent  day,  although  the  bar  had 
not  been  half,  or  perhaps  a  quarter  gone  through, 
upon  any  one  of  the  former  days;  so  that  ihtjwiiors 
were  very  often  obliged  to  attend  in  vain,  without 
being  able  to  bring  on  their  motions,  for  many  suc- 
cessive days  ^  This  practice  bearing  haid  upon 
junior  counsel,  Lord  Mansfield  introduced  a  differ- 
ent rule,  which  has  ever  since  been  adhered  to,  of 
going  quite  through  the  bar,  even  to  the  youngest 

counsel, 

«•  R.  E.  41  G.  III.  1  East,        ^  R.  H.  3  Jac  I. 
496.  «  1  Bur.  57. 
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counsel,  before  he  would  begin  again  with  the 
seniors;  even  though  it  should  happen  to  take  up  two 
or  more  days,  before  all  the  motions,  which  were 
ready  at  tlie  bar  upon  the  first  day,  could  be  heard  ". 
Where  a  matter  comes  before  the  court  on  a  rule 
to  shew  cause,  as  on  a  motion  for  a  new- trial,  in  arrest 
of  judgment,  or  to  quash  an  order  of  sessions,  &c. 
all  the  counsel  are  heard  on  each  side;  the  counsel 
who  shew  cause  first,  and  then  the  counsel  on  the 
other  side :  If  there  are  several  counsel,  the  senior 
begins.  Where  a  matter  comes  before  the  court  on 
a  rule  for  a  concilium^  as  on  a  special  verdict  or  spe- 
cial case,  demurrer,  writ  of  error,  or  motion  to  quash 
a  conviction,  Sec.  one  counsel  only  (commonly  the 
junior)  is  heard  on  each  side ;  on  a  special  verdict  or 
special  case,  the  counsel  for  the  plaintiff  begins  first, 
or  on  a  demurrer,  writ  of  error,  or  motion  to  quash  a 
conviction,  the  counsel  for  the  party  objecting:  the 
counsel  for  the  other  party  is  then  heard  in  answer, 
and  the  counsel  who  began  first  replies.  After  a  spe- 
cial argument  on  a  concilium^  it  is  usual  for  the  court 
to  call  upon  each  of  the  counsel  concerned,  to  make 
a  motion ;  which  is  called  moving  for  their  argu- 
ment: but  it  seems  that  in  this  court,  it  is  not  the 
practice  to  call  upon  the  counsel  to  move  for  their 

argument; 

« 1  Bur.  58. 
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argument  as  a  matter  of  course,  tliough  it  is  said  to 
be  otherwise  in  the  common  pleas  ".  On  motions  for 
judgment  without  argument,  on  paper-days,  one 
shilling  is  paid  for  each  motion,  by  the  counsel  mak- 
ing it,  to  the  box;  which  is  called  box-7noney^  or 
high-bar-moTiey,  and  paid  by  the  secondary  on  the 
plea- side,  into  the  hands  of  the  clerk  of  the  junior 
judge,  in  order  to  be  by  him  paid  over  to  the  judges 
of  the  court  in  equal  shares,  to  be  disposed  of  by 
them  for  such  charitable  purposes  as  they  in  their 
discretion  shall  think  proper '''.  On  the  last  day  of 
term,  two  shillings  are  paid  for  the  first  motion,  and 
one  shilling  for  every  motion  afterwards. 


Analogous  to  these  proceedings  in  court,  is  the 
practice  by  summons  and  order ^  at  a  judge's  cham- 
bers, of  which  something  has  been  already  said  in 
the  preceding  chapter.  This  practice  seems  to  have 
arisen,  partly  from  the  overflowing  of  the  business  of 
the  court  in  term-time,  and  partly  from  the  necessity 
of  certain  proceedings  being  had  in  vacation,  when 
the  court  is  not  sitting:  And  although  extremely 
burthensome  to  the  judges,  yet  it  manifestly  tends  to 
the  advantage  of  the  suitor,  the  ease  of  the  practi- 
tioner, and  the  general  advancement  of  justice,  by 
preventing  the  expence,  trouble  and  delay  which 

would 

^  1  Wils.  76.  -V  K.  T.  32,  33  G.  11.  2  Bur.  86r. 
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would  ensue,  if  an  application  to  the  court  were  in 
all  cases  necessary-.  The  order  obtained  upon  a  sum- 
mons is  however  subject  to  an  appeal,  and  the  vali- 
dity of  it  may  be  impeached  two  ways ;  either  by 
moving  the  court  to  set  it  aside,  or  if  made  in  vaca- 
tion, by  applying,  in  the  next  term,  to  set  aside  the 
proceedings  that  have  been  had  under  it ''.  But  if  the 
order  be  acquiesced  under,  it  is  as  valid  as  any  act 
of  the  court:  And  a  judge's  order  for  a  prisoner's 
discharge  under  the  Lords'-act,  made  out  of  term, 
has  been  held  to  be  final  - .  Indeed,  if  it  become  ne- 
cessary to  enforce  a  judge's  order  by  attachment,  or 
other  act  of  the  court,  there  must  be  a  previous 
motion  to  make  it  a  rule  of  court  ^ 

X  4  Bur.  2569.  Kenyan,  in  Curtis  v.  Taylor,  E. 

y  Doug.  68.  35  G.  III. 

s  4  Bur.  2569.    Per    Lord 
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CHAPTER  XXI. 

CysTAYiNG  ?/z^  Proceedings. 

npHOUGH  the  proceedings  are  regular,  yet  it 
sometimes  happens  that  the  cause  of  action  is 
frivolous,  or  the  action  brought  or  conducted  upon 
bad  or  defective  grounds,  contrary  to  good  faith, 
or  without  proper  authority :  And  in  such  cases,  the 
court  on  motion  will  order  the  proceedings  to  be 
stayed,  with  or  without  costs,  according  to  circum- 
stances. 

When  the  debt  sued  for  appears,  on  the  face  of  the 
declai'ation  ^,  or  is  admitted  by  the  plaintiff  or  his 
attorney  ^,  or  proved  by  the  affidavit  of  the  defen- 
dant ",  to  be  under  forty  shillings,  and  the  plaintiff 
may  recover  it  in  an  inferior  jurisdiction,  the  court 
on  motion  will  stay  the  proceedings ;  it  being  below 
their  dignity  to  proceed  in  such  action.  But  an 
action  cannot  be  brought  in  the  county  court,  unless 

the 

^  3  Bur.  1592.  affidavit  to  be  read,  that  the 
^  2  Blac.  Rep.  754.  defendant  owed  him  less:  Say. 
c  4  T.  R.  495.  5  T.  R,  64.  Rep.  219.  240.  3  Bur.  1592. 
IVhite  V.  Griffiths,  T.  35  G.  but  the  practice  has  been  since 
III.  Formerly,  when  the  altered  as  above,  agreeably  to 
plaintiff  demanded  more,  the  the  usage  of  the  Court  of  Ex- 
court   would  not  permit    an  chequer 

Vol.  I.  3  O 
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the  cause  of  action  arise,  and  the  defendant  reside 
within  the  county  " :  therefore,  though  the  demand  be 
for  less  than  forty  shillings,  if  the  cause  of  action 
arise  in  Oiie  count}',  and  the  defendant  reside  in 
another,  the  action  may  be  brought  in  a  superior 
court  '^.  And  \\'here  a  defendant,  living  within  the 
jurisdiction  of  the  court  of  requests  for  Westminster ^ 
was  sued  in  this  court  for  a  debt  under  forty  shil- 
lings, and  neglected  to  take  advantage  of  the  statute 
23  Geo.  II.  c.  27.  by  pleading  it  in  bar,  the  court 
would  not,  after  verdict  for  the  plaintiff,  either 
suffer  a  suggestion  to  be  entered  on  the  record, 
that  the  defendant  lived  within  the  jurisdiction, 
or  stay  the  proceedings  ^.  So  where  a  cause  has  been 
removed  from  an  inferior  court,  this  court  will  grant 
a  procedendo^  if  the  debt  or  damages  appear  to  be  un- 
der forty  shillings  ^:  But  the  court  refused  to  quash 
a  certiorari  upon  this  ground,  in  an  action  for  an  as- 
sault  brought  against  excise-officers,  who  could  not 
have  an  impartial  triiil  in  the  inferior  court  ^. 

In  a  penal  ixction,  on  the  25  Ed.  111.  st.  4.  c.  3. 
where  the  application  was  made  in  an  early  stage 
of  the  cause,  the  proceedings  were  stayed  on  motion, 
because  no  affidavit  had  been  filed,  that  the  offence 

was 

d  6   T.  R.    175.     8    T.    R.  f  Brownl.  Brev.  Jud.    140. 

235.      1  East,  353.  (a).  2  PI.  2    Brownl.    82.      Moyle,    69. 

Blac.  29.    1  Bos.  &  Pul.  75.  Clift,  374. 

e  3  T.  R.  452.  1  East,  s  4  T,  R.  499.  Ante,  330, 
354.  {a). 
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was  committed  within  the  county  where  the  action 
was  brought,  or  within  a  year  before  the  bringing  of 
of  it,  according  to  the  21  Jac.  I.  c.  4 '\  But  in  a 
subsequent  case,  where  the  apphcation  was  not  made 
till  after  verdict,  the  court  would  not  stay  the  pro- 
ceedings, on  a  similar  ground,  in  a  penal  action  on 
the  21  Hen.  VIII.  c.  13.  §  26.  for  non-residence  4 
And  in  tlie  latter  case  it  was  holden,  that  the  stat. 
21  Jac.  I.  c.  4.  does  not  control  any  of  those  sta- 
tutes, on  which  penal  actions  are  to  be  brought  in  the 
superior  courts ;  but  only  applies  to  those,  on  which 
proceedings  may,  and  ought  to  be  had  before  jus- 
tices of  assize,  justices  of  the  peace,  &c.  The  true 
rule  seems  to  be,  that  on  all  penal  laws  antecedent  to 
the  Stat.  21  Jac.  I.e.  4,  where  the  justices  of  assize 
and  superior  courts  at  Westminster  have  a  concurrent 
jurisdiction,  both  as  to  the  subject  matter  and  mode 
of  proceeding,  the  suit  must  be  commenced  before 
justices  of  assize  and  sessions,  and  not  before  the 
justices  at  Westminster :  For  though  the  statute  2  lj?^<2c. 
I.  gives  no  new  jurisdiction  to  inferior  justices,  yet 
it  in  terras  takes  away  the  jurisdiction  of  the  courts 
at  Westminster.  But  in  suits  on  those  statutes  which 
give  debt^  &c.  and  mention  not  justices  of  assize  or 
of  the  peace,  they  must  be  brought  in  the  superior 

courts, 

f»  2  T.  R.  274.  2  Sir.    1081.    1  H.  Blac    546- 

3    T.    R.    362.     and    see 
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courts,    otherwise  there  would  be  a  defect  of  re- 
medy ''. 

In  an  action  for  bribery,  on  the  2  Geo.  II.  c.  24. 
the  court  will  stay  the  proceedings,  even  after  verdict, 
upon  the  clause  of  discovery ' ;  or  if  the  action  be  not 
prosecuted  without  wilful  delay  "".  And  the  proceed- 
ings have  been  stayed  in  an  action  on  the  18  Geo. 
II.  c.  34.  §  1.  for  keeping  a  gaming  house;  because^ 
by  a  previous  statute  ",  the  penalt)^  is  paj'able  on  con- 
viction, before  a  justice  of  the  peace*  Also,  by  the 
26  Geo.  III.  c.  77.  §  13.  "  if  an  action  be  com- 
"  menced  or  prosecuted,  for  the  recovery  of  any 
''  penalty  or  forfeiture,  by  virtue  of  any  act  relating 
"■  to  the  customs  or  excise,  unless  the  same  be 
"  commenced  and  prosecuted  in  the  name  of  the 
*'  attomey-generaly  or  some  officer  of  the  said  reve- 
"  nues,  the  same,  and  all  proceedings  therein,  are 
''  declared  to  be  null  and  void;  and  the  court  shall 
"  not  permit  or  suffer  any  proceedings  to  be  had 
''  thereupon.  And  by  the  36  Geo.  III.  c.  104.  v§  38.' 
"  it  shall  not  be  lawful  for  any  person- or  persons  to 
"  commence  or  enter,  or  cause  or  procure  to  be 
"  commenced  or  entered,  or  filed  or  prosecuted,  any 
"  action,  suit,  bill,  plaint,  or  information,  for  the 

"  recovery 

k  Willes,  635.  (a),  and  n.  1.         ^  3  T.  R.  5. 

i  4  Bur.  2287.  "  12  Geo.  II.  c.  28.  §  1. 
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"  recovery  of  any  penalty  or  penalties,  inflicted  by 
"  any  of  the  laws  touching  or  concerning  lotteries^  or 
"  by  that  act,  unless  the  same  be  commenced,  en- 
"  tered,  filed,  and  prosecuted  in  the  name  of  his 
*'  majesty's  attorney  general,  in  the  court  oi  Exche- 
"  quer  at  Westminster,  if  the  offence  shall  be  com- 
"  mitted  in  Englaiid;  or  in  the  name  of  his  majesty's 
"  advocate  general  in  the  court  of  exchequer  in  Scot- 
"  land^  if  the  offence  shall  be  there  committed :  And 
"  if  any  action,  &c.  shall  be  commenced  or  entered, 
*'  in  any  other  persons  name  or  names,  the  same  and 
"  all  proceedings  thereupon  had  are  declared  to  be 
*'  null  and  voidj  and  the  court  where  such  proceed- 
"  ings  shall  be  so  commenced,  shall  cause  the  same 
"  to  be  stayed." 

But  in  a  qui  tarn  action  for  insuring  lottery  tickets, 
contrary  to  the  16  Geo.  III.  c.  34.  the  court  would 
not  stay  the  proceedings,  upon  an  affidavit  of  the 
defendant,  that  a  former  action  had  been  brought 
against  him  in  tlie  common  pleas,  for  the  same  of- 
fence, in  which  he  had  had  leave  to  compound;  but 
said,  he  must  plead  such  matter  specially  °.  And  the 
court  would  not  stay  the  proceedings,  in  an  action 
against  a  sheriff's  officer,  on  the  32  Geo.  II.  c.  28. 
§  12.  though  a  similar  action  had  been  commenced 
against  the  sheriff,  for  the  same  offence  "^ :  yet  where 
actions  had  been  brought  against  both,  and  a  verdict 
obtained  in  each,  the  court  stayed  the  proceedings, 

017 
:    o  Cowp,  744  ?  2  T.  R.  51?' 
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on  payment  of  one  penalty,  and  the  costs  in  both 
actions  '^. 

When  an  action  is  brought  pending  a  reference,  or 
otherwise  contrary  to  good  faith,  the  court  will  not 
suffer  the  plaintiff  to  proceed  in  it :  And  they  will 
stay  the  proceedings,  when  the  action  is  brought  by 
an  attorney,  without  proper  authority;  for  otherwise 
the  defendant  might  be  twice  charged  ^  So  where  an 
action  was  brought  against  an  agent  for  prize-money, 
the  court  set  aside  the  proceedings,  with  costs  to  be 
paid  by  the  attorney ;  because  the  letter  of  attorney 
from  the  plaintiff,  to  receive  the  prize-money,  was 
not  duly  attested,  pursuant  to  the  20  Geo.  II.  c.  24. 
h  6\- 


There  are  other  grounds  of  staying  the  proceed- 
ings; not  absolutely,  but  for  a  time,  or  until  some- 
thing be  done  for  the  benefit  of  the  defendant:  These 
are,  pending  a  writ  of  error;  until  security  be  given 
for  the  payment  of  costs ;  or  until  the  costs  are  paid, 
of  a  former  action  for  the  same  cause  ^ 

A  ^vrit  of  error  regularly  sued  out  is  a  supersedeas 
of  execution,  from  the  time  of  its  allowance";  pro- 
vided bail,  when   requisite,   be  put  in  thereon  in 

due 

12  T.  R.  712.  t  But  see  2  Bos.  &  Pul.  69. 

M  T.  R.  62.  4  T.R.577.  137. 

s  O'llara    v.    Innex    M.    27  "  1    Salk.  321.    1  Bur.  340. 
G.  III.  K.  B. 
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due  time "" :  But  this  does  not  prevent  the  plaintiff 
from  proceeding  by  action  of  debt^  or  scire  facias  on 
the  judgment,  against  the  principal;  or  hy  scire  facias, 
or  action  o^debt  on  the  recognisance,  against  the  bail. 
In  such  cases  however,  if  the  writ  of  error  be  not 
evidently  brought  for  the  mere  purpose  of  delay,  the 
court  will  stay  the  proceedings  upon  terms,  pend- 
ing the  writ  of  error ''.  But  this  is  not  a  matter  of 
course  ";  and  if  it  be  apparent  to  the  court,  that  the 
writ  of  error  is  brought  merely  for  delay,  they  will 
not  stay  the  proceedings  • .  How  that  is  to  be  made 
out,  depends  upon  the  circumstances  of  each  parti- 
cular case.  In  general,  the  court  will  not  stay  the 
proceedings,  where  the  defendant  or  his  attorney  has 
declared,  that  the  writ  of  error  was  brought  only  for 
delay,  or  used  expressions  tantamount  to  such  a 
declaration  ^-i  But  the  belief  oi  the  other  party,  that 
it  is  brought  for  delay  is  not  sufficient '';  nor  that  the 
defendant  had  said  to  the  plaintiff,  that  when  he  could 
put  off  the  matter  no  longer,  he  would  go  to  gaol  ^. 

Where  a  writ  of  error  was  brought  on  a  judgment 
of  nonsuit,  the  court  in  one  case  refused  to  set  aside 
an  execution,  sued  out  after  notice  of  its  allow- 
ance; 

V  2  Str.  781.  1  T.  R.  279.  437.  Cowp.  72.  semb.  contra. 

*  1   Str.  419.   1  Wils.  120.  '=3  T.  R.  79.   5  T.  R.  714. 

3  Bur.  1389.   Cowp.  72.  3  T.  2  Bos.  Sc  Pul.  329. 

R.78.  '3T.  R.  78. 

»  2  T.  R.  78.  '■  T'r--  Car.  !M.  41  f,    TIT. 

y  Per  Bulkr,  Just.  4  T.  H> 
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unce ;  because  the  writ  of  error  in  such  case,  must 
evidently  have  been  brought  for  the  purpose  of  de- 
lay ^  But  in  a  subsequent  case  '^,  the  court  stayed  the 
proceedings  pending  a  writ  of  error,  on  a  similar 
judgment;  saying,  that  the  practice  not  to  stay  pro- 
ceedings, pending  a  writ  of  error,  must  be  confined 
to  those  cases,  where  the  party  himself,  or  his  attor- 
ney or  bail  have  declared,  that  the  writ  of  error  was 
brought  for  delay. 

On  a  judgment  recovered  in  the  common  pleas, 
the  defendants  first  brought  a  writ  of  error  in  this 
court,  and  then  brought  another,  returnable  in 
parliament,  after  which  they  7ionpros''d  the  first  writ 
of  error,  and  then  obtained  a  rule  to  shew  cause, 
why  the  proceedings  in  an  action  upon  the  judg- 
ment brought  in  this  court  should  not  be  stayed, 
pending  the  second  writ  of  error,  the  court  dis- 
charged the  rule  with  costs ;  as  it  plainly  appeared, 
from  the  defendant's  own  conduct,  that  there  was 
no  foundation  for  a  writ  of  error,  and  that  it  could 
only  be  brought  for  vexatious  purposes  ^.  But  the 
court  will  not  permit  execution  to  be  taken  out, 
pending  a  writ  of  error  in  parliament,  on  the  ground 
that  the  writ  of  error  is  brought  for  delay,  merely 
because  the  defendant  suffered  judgment  to  be 
affirmed  in  the  exchequer-chamber,  without  any 
objection  ^.    In  ejectment^  if  there  be  judgment  for 

the 

4T.R.436.  1  H.  Blac.432.         «  2T.  R.78. 
=^5T.  Pv,  66P.  '"6T.  R.  400 
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the  plaintiff,  and  the  defendant  bring  a  writ  of  error, 
the  court  will  not  suffer  the  latter  to  proceed  in  a  new 
ejectment,  on  the  same  title,  till  he  has  quitted  the 
possession,  or  the  tenants  have  attorned  to  the  lessor 
of  the  plaintiffs :  And  where  a  defendant  in  eject- 
ment brought  a  writ  of  error  in  parliament,  the  court 
obliged  him  to  enter  into  a  rule,  not  to  commit  waste, 
during  the  pendency  of  the  writ  of  error ''. 

In  order  to  stay  the  proceedings  in  an  action  of 
debt  on  judgment,  pending  a  writ  of  error,  it  is 
necessary,  if  the  action  be  bailable,  that  the  defend- 
ant should  be  first  in  court,  by  putting  in  and  per- 
fecting bail  \  And  where  an  action  is  brought 
upon  a  judgment  of  the  court  of  common  pleas,  this 
court  will  not  stay  the  proceedings,  pending  a  writ 
of  en*or,  without  the  defendant's  giving  judgment 
in  the  second  action '',  and  undertaking  not  to  bring 
a  writ  of  error  upon  that  judgment  ^  But  if  the 
action  be  brought  upon  a  judgment  of  this  court, 
these  terms  make  no  part  of  the  rule;  because  in 
general,  actions  on  judgments  are  vexatious,  and 
the  plaintiff  might  have  his  execution  on  the  first 
judgment ''.  And  where  the  proceedings  were 
stayed  without    imposing    these   terms,    and    the 

plaintiff 

6  2  Salk.  258,  9.  R.  638. 

*»  3  Bur.  1823.  i    Cowp.     72.      Stvann      v 

i  5  T.  R.  9.   6  T.  R.  455.     Boulion,  H.  35  G.  IJI. 

J'  Per  Buller,    Just.  I    T. 
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plaintiff  died  before  judgment  affirmed,  the  court 
ivould  not  afterwards  permit  judgment  to  be  entered 
nunc  pro  tunc '". 

If  the  defendant  bring  a  writ  of  error,  and  the 
plaintiff  bring  an  action  on  the  judgment  and  recover, 
he  cannot  sue  out  execution  on  the  second  judgment, 
till  the  writ  of  error  be  determined ".  According  to 
this  decision,  the  plaintiff  cannot  be  benefited  by 
bringing  an  action  on  the  judgment,  pending  a  writ 
of  en'or,  except  in  cases  where  he  may  hold  the  de- 
fendant to  special  bail :  and  it  is  but  of  little  service 
for  the  defendant  to  move  the  court  to  stay  the  pro- 
ceedings in  such  an  action;  for  if  he  let  judgment  go 
by  default,  the  plaintiff  cannot  sue  out  execution. 

On  a  scire  facias^  or  action  of  debt  on  recogni. 
sance  against  bail,  when  a  ^vrit  of  error  is  allowed 
on  the  judgment  in  the  original  action,  and  the  bail 
apply  within  their  time  for  surrendering  the  prin- 
cipal", the  court  will  stay  the  proceedings,  until 
the  writ  of  error  is  determined  •*;  the  bail  undertak- 
ing to  pay  the  condemnation-money,  or  surrender 
the  defendant  into  the  custody  of  the  marshal, 
within y^z/r  days  next  after  the  determination  of  the 

writ 

m   IT.  R.  637.  183.   Cas.    Pr.     C.    B.    159. 

"3   T.   R.    643.    4    Bur.  S.  C.  Willes,    184.    Barnes. 

3454.    S.   P.   but   see    1    Str.  203.  S.  C.  semb.  contra. 

525.  Barnes,    202.    Cas.    Pr.  o  ./fnfe,  235,  &c. 

C.  B.     129.    S.    C.    Willes,  p  I  Sfr.  419. 
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writ  of  error,  in  case  the  same  shall  be  determined  in 
favour  of  the  defendant  in  error  "i.  And  in  one  case  "", 
where  the  writ  of  error  was  allowed  before  the  time 
was  expired  for  surrendering  the  principal,  though 
notice  of  such  allowance  was  not  given  to  the  plain- 
tiff's attorney,  nor  the  application  consequently  made 
till  after  the  expiration  of  that  time,  the  court  gave 
the  bail  the  same  terms  as  are  usual  when  they  apply 
within  the  time  granted,  by  the  course  of  the  court, 
for  surrendering  the  principal.  But  bail  must  be  put 
in  upon  the  writ  of  error,  when  necessary,  before  the 
application  is  made  ^  And  in  general,  when  the  bail 
do  not  apply  to  stay  the  proceedings,  pending  error, 
till  their  time  to  surrender  is  out,  the  court  will  not 
give  them  any  time  for  that  purpose,  but  only  four 
days  to  pay  the  money  in,  after  the  judgment  is  af- 
firmed \ 

Where  error  was  not  brougJht  till  it  was  too  late 
for  the  bail  to  surrender,  the  court  in  one  case 
would  not  stay  the  proceedings ''.  But  in  a  sub- 
sequent case  "",  the  proceedings  ^vere  stayed ;  the  bail 
undertaking  to  pay  the  condemnation-money,  and 
the  costs  on  the  scire  facias,  in  four  days  after  af- 
firmance; but  in  this  case,  there  being  no  bail  on 
the  writ  of  error,  the  court  made  the  bail  also  un- 
dertake 

4  1  Bur.  340.  t  Id.  872.  1270. 

/  Id.  ibid.  'i  1  Sir.  443. 

'2Str.  781.  "2  81^877. 
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dertake  to  pay  the  costs  on  the  writ  of  error,  in  case 
the  judgment  was  affirmed;  and  said,  it  was  a  favour 
they  were  asking,  and  they  would  make  them  sub- 
mit to  equitable  terms.  By  the  affirmance  of  the 
judgment  in  these  cases,  is  meant  the  final  affirmance 
of  it;  and  therefore  where  the  judgment  on  a  writ  of 
error  was  affirmed  in  the  exchequer-chamber,  and 
afterwards  another  writ  of  error  was  brought,  return- 
able in  parliarnent,  the  proceedings  against  the  bail 
were  further  stayed,  till  the  determination  of  the  se- 
cond writ  of  error  "'. 

The  plaintiff  got  judgment  on  the  scire  facias 
against  bail,  pending  error  by  the  principal,  and  took 
them  in  execution ;  and  on  their  moving  to  be  dis- 
charged, the  court  said,  though  you  might  have  ap- 
plied, and  had  the  proceedings  stayed,  yet  we  will 
not  set  them  aside:  if  an  action  of  debt  had  been 
brought  upon  the  judgment,  we  shoulclhave  granted 
an  imparlance,  if  it  had  been  asked;  but  we  never 
set  aside  the  judgment,  when  it  is  once  signed,  be- 
cause we  take  it  you,  by  your  not  applying  in  time, 
have  submitted  to  meet  the  plaintiff,  ^od fieri  non 
dehet^  factum  i^alet ". 

In  ejectment '',  or  actions  qui  tarn  s  where  the 
lessor  of  the  plaintiff,  or  plaintiff  himself  is  un- 
known to  the  defendant,  the  latter  may  call  for  an 

account 

^^  5  Bur.  2S19.  3  T.  R.  643.  semb.  contra. 

^  1   Str.  526.  Barnes,    202.         y  1  Su-.  681. 
accord,  but  see  4   Bur.   2454.         ^  Id,  697.  705.  Barnes,  12€. 
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account  of  his  residence  or  place  of  abode,  from  the 
opposite  attorney;  and  if  he  refuse  to  give  it,  or  give  in 
a  fictitious  account,  of  a  person  who  cannot  be  found, 
the  court  will  stay  the  proceedings,  until  security  be 
given  for  the  payment  of  costs  ^.  And  in  ejectment^ 
where  the  lessor  of  the  plaintiff  is  an  infant '',  resi- 
dent abroad  ""j  or  dead  ",  the  court  v/iU  stay  the  pro- 
ceedings, until  a  real  and  substantial  plaintiff  be 
named,  or  some  resJDonsible  person  undertake  for  the 
payment  of  costs.  A  similar  undertaking  is  also  re- 
quired,  in  an  action  for  the  mesne-profits,  brought  in 
the  name  of  the  nominal  plaintiff  in  ejectment ".  And 
an  uncertificated  bankrupt,  bringing  an  action  of 
trouer  for  the  benefit  of  the  assignees,  has  been  re- 
quired to  give  security  for  costs,  in  case  he  should 
fail  in  his  suit^ 

But  except  in  jectment  ^,  or  actions  qui  tarn  ^, 
it  was  not  formerly  usual  to  require  security  for 

costs, 

a  For  the  notice  of  motion  But  in    Sutton  v.    Sutton^  T. 

for  this  purpose,  see  Append.  38  G.  III.  the  court  doubted, 

Chap.  XX.  §  4.  and  ordered   the   question  to 

b  1  Str.    694.   2    Str.   932.  stand  over  till  the   following 

1206.     1    Wils.    ISO.    Cowp.  term.  And  see    1    East,  431. 

24.  Barnes,     183.     Bui.     JSTi.  by    which    it  seems  that    an 

Pri.  11 2.  but  see  Cowp.  128.  uncertificated  bankrupt  is  not 

c  2  Bur.  1177.   Say.   Costs,  in   general    required   to   give 

1 53.  S.  C.  security  for  costs. 

'I  Barnes,  147.  %2  Bur.  1177.  Say.  Costs, 

«=  Say.  Rep.  78.  Say.  Costs,  153.  S.  C. 

154.  S.C.  hi  Str.   697.  2  Str.  120o. 
f7T.   R.    296.   Sanders  v.  1  Wils.  266, 

Purse,  H.  35  G.   III.  accord. 
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costs,  where  the  plaintiff  resided  abroad ' :  For  it 
was  considered,  that  such  a  proceeding  might  affect 
trade,  by  excluding  foreigners  from  our  courts;  and 
would  be  a  means  of  clogging  the  course  of  justice. 
But  now,  although  a  plaintiff  is  not  compellable 
to  give  security  for  costs,  merely  as  a  foreigner,  if 
he  reside  in  this  country  ' ;  yet  whether  he  be  a  fo- 
reigner or  native,  if  he  reside  abroad,  out  of  the 
reach  of  the  process  of  the  court,  the  proceedings 
may  be  stayed  till  his  return,  or  security  be  given 
for  the  payment  of  costs  ^ :  Upon  this  ground  pro- 
ceedings have  been  stayed,  where  the  plaintiff  has 
been  resident  in  Scotlafid ' ,  or  Ireland  ™.  If  a  fo- 
reigner sue  two  defendants,  and  only  one  of  them 
put  in  bail,  that  one  may  require  the  plaintiff  to 
give  security  for  costs,  without  putting  in  bail 
for  the  other  defendant " :  And  a  rule  calling  on  the 
plaintiff  who  had  left  the  kingdom,  to  give  secu- 
rity for  the  costs,  may  be  made  after  issue  joined, 
and  notice  of  trial  °.  These  are  the  only  grounds 

upon 

i  2  Str.  1206.   1  Wils.  266.  must  put  in  bail,  previous   to 

Say.  Costs,  155.  2  Bur.  1026.  the  application.  4  T.  R.  697. 

4  Bur.   2105.  Cowp.    24.    15.  i   M'-Lean    v.     Justin,     M. 

322.  36  Geo.   III.  Sherif  \.    Far- 

j   Mingottl    V.     Drummond,  guharson,    M.    37     Geo.     III. 

Say.   Costs,     155,     6.     I     H.  S.  P.  but  see  2  Bur.  1026. 

Blac.  106.  ^    \     T.     R.       362.     Still 

k  1  T.    R.   267.    362.^  491.  v.  M'lver,  M.  36  Geo.  III. 

2  H.  Blac.  118.  2  Anstr.  359.  "  6  T.  R.  496. 

The  defendant  in    such  case  ^  Id.  597. 
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upon  which  the  proceedings  can  be  stayed,  for  want 
of  security  for  costs:  It  being  holden,  that  they 
shall  not  be  stayed,  even  in  a  qui  tarn  action,  merely 
on  account  of  the  plaintiff's  poverty  P;  or  in  eject- 
ment, whese  the  lessor  of  the  plaintiff  is  known,  of 
full  age,  and  resident  in  this  country  '^. 

In  a  second  ejectment,  the  court  will  stay  the  pro- 
ceedings, until  the  costs  are  paid  of  a  prior  one, 
for  the  trial  of  the  same  title'".  And  it  matters 
not,  whether  the  second  ejectment  be  brought  by 
the  lessor  of  the  plaintiff,  or  by  the  defendant,  in 
the  former  one ' ;  or  by  or  against  all,  or  some  of 
the  parties ' ;  or  for  the  same  or  different  premises, 
so  as  they  be  part  of  the  same  estate  " ;  nor  whether 
it  be  brought  in  the  same  or  a  different  court:  And 
the  length  of  time  which  has  elapsed,  between  the 
first  and  second  ejectment,  is  not  material ' ;  for 
there  may  be  many  good  reasons  why  the  defendant 
did  not  call  for  the  costs  sooner,  such  as  the  po- 
verty of  the  other  party,  or  a  vie^v  to  quiet   any 

further 

p   Cowp.  24.    Barnes,   126.  «  6  T.   R.    223.   3   Bos.   & 

1   1    T.    R.    491.   and    see  Pul.  22.S.P. 

2  H.  Blac.  383.  1  Bos.  &  Pul.  t  e    T.  R.  740.  In  a   late 

96.  2  Bos.  Sc   Pul.  236    437.  case,    the   proceedings   wei^e 

^    I    Salk.    255.    258,   9.    1  stayed,  till  the  costs  were  paid 

Str.  •  548.    554.   8  Mod.    225.  of  a  former  ejectment,  brought 

S.  C.     2     Str.     1152.    1206.  by  the  father  of  the  lessor  of 

IT.R.  492.  K.   B.   Pr.   Reg.  the   plaintiff,  against  the   de- 

174.   Barnes,    133.     2    Blac.  fendant's  father,  on  the  same 

Rep.    904.   Say.    Costs,   239.  title.  8  T.  R.  645. 

S.   C.    2    Blac.    Rep.     1158.  u  e  T.  R.  740. 

1180.  C.  B.  V  7^.223.740. 
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further  controversy  '''.  But  the  vexation  of  the  party 
is  said  to  be  the  ground  of  these  rules  "" :  And  there- 
fore, if  there  appear  to  be  no  vexation,  the  court  will 
not  make  a  rule  for  staying  proceedings,  until  the 
costs  are  paid  of  a  former  ejectment ''. 

In  other  cases,  it  was  not  formerly  usual  to  stay 
the  proceedings,  in  a  second  action,  until  the  costs 
were  paid  of  a  prior  one,  for  the  same  cause  ^ ;  and 
particularly,  if  the  merits  did  not  come  in  question, 
on  the  former  trial  *.  But  of  late  years,  it  has  been 
done  in  several  instances,  on  the  ground  of  vex- 
ation ^.  And  in  this  court,  the  practice  is  not  confin- 
ed to  cases  where  a  trial  was  had  in  the  former  ac- 
tion; but  applies  equally  where  the  cause  was  put  an 
end  to,  by  judgment  as  in  case  of  a  non-suit*^:  And 
in  one  case  ^,  where  an  action  was  brought  by  hus- 
band and  wife,  the  court  stayed  the  proceedings,  un, 
til  the  payment  of  costs  in  a  former  action,  at  the  suit 
of  the  husband  only ;  it  being  for  the  same  demand. 

CHAP- 

w  6  T.  R.  741.  Costs,    245.     247.     2     Blac. 

X  4  Mod.  379.  2  Str.    1152.  Rep.  741.  3  Wils.  149.  S.  C. 

y  4  Mod.  379.    1   Str.  681.  C.  B.  but  see   1   H.  Blac.    10. 

2    Str.     1099.    1121.  Barnes,  ^^ /'er  Cwr.  M.  41  G.  III.  but 

180.  it  is  otherwise  in  the  common 

«  2  Str.    1206.  Cowp.    322.  pleas;    for  that    court   never 

Say.  Costs,  251.  S.  C.   1    T.  interferes,  unless  the   merits 

R.  491,  2.  K.  B.  Barnes,  125.  of  the  case  have  been  tried  in 

C.  B.  but  see  1  Vent.  100.  the  former  action.  3  Bos.   & 

a  1  Ld.  Raym.  697.  2  Blac.  Pul.  23.  (a). 

Rep.  B09.  ^  Lam/iley  &  wife  V.  Sands, 

b  2  T.R.  511.  K.  B.  Say.  H.  25  Geo.  III.  K.  B. 
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CHAPTER  XXII. 

O/*  COMPROMISING,  CWC?  COMPOUNDING  the 

Action. 

'^TLT'HEN  the  proceedings  are  regular,  and  can- 
not  be  stayed,  on  any  of  the  grounds  stated 
in  the  preceding  chapter,  the  defendant  in  gene- 
ral, if  he  has  no  merits,  either  compromises  the 
action,  by  paying  or  giving  security  for  the  debt 
and  costs,  compounds  it,  (if  penal,)  confesses  it,  or 
lets  judgment  go  by  default. 

In  actions  for  the  recovery  of  a  sum  certain^ 
where  the  parties  are  agreed  as  to  the  amount  of 
the  debt,  it  is  of  course  to  stay  the  proceedings,  on 
payment  of  the  same,  together  with  the  costs  of 
the  action  ^ :  If  the  parties  are  not  agreed,  the  de- 
fendant cannot  move  to  stay  the  proceedings ;  but 
must  either  pay  into  court,  on  the  common  rule, 
what  he  conceives  to  be  due,  or  let  judgment  go 
by  default ;  and  in  actions  for  general  damages, 
wherein  the  defendant  cannot  pay  money  into 
court,  he  has  no  option,  but  must  let  judgment  go 

by 

»  As  to  the  costs  of  the  de-  Rep.    749.    1  Esp.  Cas.   Mi. 

claration,  and  when   allowed  Pn.  345.    2  Bos.  8cPul.  515. 

on  staying  proceedings  in  the  and  see  Append.  Chap.  XXIL 

common  pleas,  see  2   Blac.  §  I,  2. 
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by  default,  unless  he  can  settle  amicably  with  the 
plaintiff. 

The  practice  of  staying  the  proceedings,  on  pay  ^ 
ment  of  the  debt  and  costs,  though  frequently 
confounded  with,  is  in  reality  very  different  from 
that  of  bringing  money  into  court,  on  the  com- 
mon rule ;  upon  which  the  proceedings  are  not 
always  stayed,  but  the  plaintiff  is  at  liberty  to  pro- 
ceed at  his  peril,  for  more  than  the  sum  brought  in. 
And  the  practice  we  are  now  treating  of  extends 
to  every  sort  of  action,  brought  for  the  recovery  of 
a  sum  certain,  as  assumpsit  or  covenant  to  pay  mo- 
ney '',  and  debt  for  rent,  &c.  "^.  If  separate  actions 
are  brought  against  the  acceptor,  drawer,  and 
indorsers  of  a  bill  of  exchange,  the  court  will  stay 
proceedings  against  the  drawer,  or  any  of  the  in- 
dorsers, on  payment  of  the  bill,  and  costs  of  that 
action;  but  not  against  the  acceptor,  without 
payment  of  costs  in  all  the  actions'^:  And  if  the 
plaintiff  proceed  to  judgment,  the  proceedings 
may  still  be  stayed,  on  payment  of  the  debt  and 
costs  ^;  but  in  that  case,  each  defendant  is  only 
liable  for  his  own  costs,  and  the  plaintiff  cannot 
take  out  execution  against  one  defendant,  for  the 
costs  of  another. 

In  debt  for  the  penalty  of  five  pounds,  for  killing 
a  hare,  with  no  other  count,  the  court  let  the  de- 
fendant 

b  8  T.  R.  326.  410.  d4T.  R.  691. 

-^  Cas.   temfi.   Hardw.    175  «  I  Str.  515. 
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fendant  bring  in  the  penalty  and  costs  ^  And  in 
debt  on  bond,  conditioned  for  the  performance  of 
covenants,  or  to  account,  indemnify,  &c.  the  pro- 
ceedings may  be  stayed,  on  payment  of  the  whole 
penalty  and  costs  ^.  But  in  an  action  on  a  money 
bond,  the  court  it  seems  will  not  stay  the  proceed- 
ings, but  upon  payment  of  what  is  justly  due, 
though  it  exceed  the  penalty  of  the  bond\  We 
have  already  seen ',  in  what  cases  the  court  will 
stay  the  proceedings,  in  actions  upon  bail-bonds: 
It  will  be  sufficient  to  add  in  this  place,  that  as  the 
bail  may  render  the  principal,  after  an  assignment 
of  the  bail-bond,  and  before  they  justify  \  so, 
when  they  have  rendered  him,  the  proceedings  on 
the  bail-bond  may  be  stayed,  on  payment  of  costs ', 
provided  the  plaintiff  has  not  lost  a  trial.  On  stay- 
ing proceedings,  in  an  action  of  debt  on  recogni- 
sance, the  bail  above  must  pay  the  costs  in  that, 
as  well  as  the  debt  and  costs  in  the  original  action, 
though  they  apply  within  the  time  allowed  them 
for  surrendering  the  principal  ™. 

In 

f2Str.  121-7.  ksT.  R.  401. 

g  2  Blac.  Rep.   1190.   6  T.  i  Id.  534.  and  see  7  T.  R. 

R.   303.    1    Atk.    75.    3    Bro.  529.    8  T.  R.  222, 

Chan.  Cas.  489.  496.    1  Bos.  ^  5  T.   R.  363.   3  Bos.  & 

&  Pul.  337.  Pul.  13.  accord.  Bartram  and 

i»  2  T.   R.   388.  and   see  7  others  v.  Hoivell,   T.  31  Geo. 

T.  R.  124.  446.    1  East,  436.  III.   K.   B.   contra,  and    see 

»  ./^/nrf,  248,  9,  East,  306 
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In  debt  on  bond^  conditioned  for  the  payment 
of  a  less  sum,  it  was  usual  for  the  court,  even  be- 
fore the  statute  4  Ann.  c.  16.  \  13.  to  relieve  the 
defendant  against  the  penalty  of  the  bond,  on  pay- 
ment of  the  principal,  interest  and  costs ;  but 
then  the  whole  penalty  must  have  been  brought 
into  court,  and  when  the  plaintiff  was  satisfied, 
the  defendant  might  have  taken  what  remained ". 
By  the  above  statute,  it  is  enacted,  that  *'  if  at 
"  any  time,  pending  an  action  upon  any  such 
"  bond  with  a  penalty,  the  defendant  shall  bring 
"  into  court  all  the  principal  money  and  interest 
"  due  on  the  bond,  and  also  such  costs  as  have 
"  been  expended  in  any  suit  or  suits  in  law  or 
"  equity  upon  such  bond,  the  said  money,  so 
"  brought  in,  shall  be  deemed  and  taken  to  be 
"  in  full  satisfaction  and  discharge  of  the  said 
"  bond;  and  the  court  shall  and  may  give  judg- 
"  ment  to  discharge  every  such  defendant  of  and 
"  from  the  same  accordingly."  Upon  this  statute 
it  has  been  holden,  that  in  an  action  upon  a  bond, 
conditioned  for  the  payment  of  money  generally, 
without  naming  any  day  of  payment,  the  court  will 
refer  it  to  the  master  to  compute  interest^  as  well  as 
the  principal  and  costs  °;  interest  being  due  on  such 

a  bond, 

n  2  Salk.  597.  6  Mod.   101.    for  this  purpose,  see  Append 
and  see  3  Bur.  1370.  Chap.  XX.  §  5, 

o  For  the  notice  of  motion 
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a  bond,  though  not  expressly  reserved  ^  And  the 
plaintiff  is  entitled  to  the  costs  of  proceedings  in 
equity,  relating  to  the  same  matter  '^ ;  but  not  to 
the  costs  of  a  former  suit,  wherein  the  judgment 
has  been  reversed  on  a  writ  of  error  "^ :  for  there  is 
no  reason,  why  the  defendant  should  pay  for  the 
error  or  mistake  of  the  plaintiff. 

It  was  formerly  holden,  that  this  statute  did  not 
extend  to  an  action  of  debt  on  bond,  conditioned 
for  the  payment  of  an  annuity,  or  of  money  by 
instalments  \  But  it  is  now  settled,  upon  the  equity 
of  the  statute,  that  in  such  an  action,  where  the 
defendant  is  solvent,  the  court  will  stay  the  pro- 
ceedings,  on  payment  of  the  arrears  and  costs,  and 
giving  judgment  as  a  security  for  future  payments, 
with  a  stay  of  execution  till  they  become  due  \ 
And  where,  in  an  action  on  an  annuity-bond,  it 
appeared  that  there  were  mutual  accounts  subsist- 
ing between  the  parties,  the  court  made  a  rule  for 
referring  them  to  the  master ;  and  that  upon  pay- 
ment of  what,  if  any  thing,  should  be  found  due 
to  the  plaintiff,  all  further  proceedings  should  be 
stayed ".  But  the  court  will  not  stay  the  proceed- 
ings, where  the  defendant  appears  to  be  insolvent; 

or 

pTT.  R.124.butsee  1  Bos.  MAtk.  118.     1   Str.   515. 

&  Pul.  337.  t  2  Str.    814.  957.    2  Blac 

1  Cas.   temp.   Hardw.    116.  Rep.  706.  Barnes,  28-8. 

1  Str.  696.  contra,  ^  Wilkinson  and  Jordan,  H 

••  1  Str.  696.  T?  Geo.  IH. 
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or  the  bond  is  conditioned  for  the  payment  of  a 
gross  sum  of  money  absolutely,  at  a  day  certain, 
and  afterwards  defeazanced,  in  consequence  of  a 
subsequent  agreement,  to  pay  the  money  by  instal- 
ments "■';  or  where,  though  the  bond  be  condi- 
tioned for  the  payment  of  money  by  instalments,  it 
is  expressly  agreed,  that  if  default  be  made  in  any 
one  paymerrt,  the  bond  is  to  stand  in  force,  for  the 
whole  principal  and  interest  then  remaining  due  ". 
And  if  an  instalment  of  an  annuity  secured  by 
bond,  be  not  paid  on  the  day,  the  bond  is  forfeit- 
ed, and  the  penalty  is  the  debt  in  law :  There- 
fore, where  the  defendant  had  been  charged  in  ex- 
ecution for  the  penalty  of  1000/.  under  such  cir- 
cumstances, previous  to  the  insolvent  act  of  34  Geo. 
III.  c.  69.  the  court  refused  to  order  that  sum  to 
be  reduced  in  the  marshal's  book,  to  the  sum  ac- 
tually due  for  the  arrears  of  the  annuity,  in  order 
that  he  might  take  the  benefit  of  that  act "". 

Before  the  statute  4  Geo.  II.  c.  28.  it  was  usual 
for  the  court  to  stay  the  proceedings  in  ejectment ^ 
on  a  clause  of  re-entry  for  non-payment  of  rent, 
at  any  time  before  execution  executed,  on  the  te- 
nant's  bringing  into  court  all  the  rent  in  arrear  and 
costs':  And  now,  by  that  statute  %  "if  the  te- 
"  nant  or  his  assigns  shall,  at  any  time  before  the 

"  trial, 

•■' 3  Bur.  1370.  r '2    Salk.    597.     10    Mod. 

^^'  2  Blac.  Kep.  958.  183.    S  Mod.  345. 

-"  r^  T.  R.  39P  -^  .See  the  stat.  ^  4 
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**  trial,  pay  or  tender  to  the  landlord,  his  executors, 
"  &c.  or  pay  into  court,  all  the  rent  and  arrears, 
*'  together  with  the  costs,  all  further  proceedings 
"  on  the  said  ejectment  shall  cease  and  be  discon- 
*'  tinned."  Since  the  making  of  which  statute,  it 
has  been  holden,  as  before,  that  after  judgment 
against  the  casual  ejector,  and  before  any  writ  of 
possession  executed,  the  court  will  stay  the  pro- 
ceedings, on  payment  of  all  the  rent  and  costs  ^ 

So  in  ejectment  by  a  mortgagee,  for  the  recove 
ry  of  the  possession  of  the  mortgaged  premises,  or 
in  debt  on  bond  conditioned  for  the  payment  of 
the  mortgage  money,  or  performance  of  covenants 
in  the  mortgage  deed,  where  no  suit  in  equity 
is  depending  for  a  foreclosure  or  redemption,  it  is 
enacted  by  the  statute  7  Geo.  II.  c.  20.  M-  "  that 
"  if  the  person  having  a  right  to  redeem  shall,  at 
*'  any  time  pending  the  action,  pay  to  the  mort- 
"  gagee,  or  in  case  of  his  refusal,  bring  into  court, 
"  all  the  principal  monies  and  interest  due  on  the 
"  mortgage,  and  also  costs  to  be  computed  by  the 
"  court,  or  proper  officer  appointed  for  that  pur- 
"  pose,  the  same  shall  be  deemed  and  taken  to  be 
"  in  full  satisfaction  and  discharge  of  the  mort- 
"  gage ;  and  the  court  shall  discharge  the  mort- 
"  gagor   of  and   from   the  same    accordingly  ^ " 

Upon 

a  10   Mod.    345.    8  Mod.        b  See  I  Str.  413. 
383.   2  Str.  900. 
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Upon  this  statute,  the  proceedings  in  ejectment 
on  a  mortgage  may  be  stayed  by  the  mortgagor^ 
or  his  assignee  of  the  equity  of  redemption,  on 
payment  of  the  principal,  interest  and  costs,  with- 
out paying  off  a  bond  debt  due  to  the  mortgagee ''. 
And  if  there  be  any  doubt,  as  to  the  amount  of 
what  is  due,  the  court  will  refer  it  to  the  master  •*, 
who  taxes  the  costs ;  and  if  the  debt  and  costs 
are  not  paid,  the  plaintiff  must  proceed  in  the 
action,  and  cannot  have  an  attachment  ^.  But  the 
court  will  not  stay  the  proceedings  in  an  ejectment 
brought  by  a  mortgagee  against  a 'mortgagor,  on 
payment  of  the  principal,  interest  and  costs,  if  the 
latter  has  agreed  to  convey  the  equity  of  redemp- 
tion to  the  mortgagee  ^.  And  the  proceedings  can- 
not be  stayed  without  consent,  upon  this  statute, 
after  a  writ  of  possession  has  been  executed^. 

In  actions  for  general  damages,  it  is  a  rule  that 
the  proceedings  cannot  be  stayed,  on  making 
satisfaction  to  the  plaintiiF:  And  accordingly,  in 
an  action  against  the  sheriff  for  a  false  return  to  a 
Jieri  facias,  the  court  will  not  stay  the  proceed- 
ings, on  payment  of  the  money  levied''.  But, 
there  are  some  exceptions  to  this  rule.  In  reple- 
vin 

c2Str.   1107.  Andr.   341.        ^rT.  R.    185.   but  see   I 

S.  C.  Wils.  80.  semb.  contra. 

d  8  T.  R.  326.  sPer   Cur.    T.   41  G.  IIJ. 

e2  Str.  1220.  ^7  T.  R.  335. 
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vin  for  instance,  where  the  defendant  avows  for 
rent,  the  court  will  stay  the  proceedmgs,  on 
bringing  it  into  court,  and  payment  of  costs ' ; 
But  the  proceedings  cannot  be  stayed,  where  the 
avowry  is  for  damage-feasant'';  because  the  court 
in  such  case  have  no  rule  to  guide  them,  in  ascer- 
taining the  damages.  The  court  in  one  case, 
under  certain  circumstances,  stayed  the  proceed- 
ings in  an  action  of  trespass  for  seizing  goods,  on 
the  defendant's  undertaking  to  restore  the  goods, 
or  pay  the  full  value  of  them,  with  the  costs  of 
the  action  \  But  this  seems  to  be  contrary  to  their 
usual  practice,  in  actions  of  that  nature ;  and  in  a 
subsequent  case,  the  court  of  exchequer  refused  to 
stay  the  proceedings  in  such  an  action,  upon  the 
like  terms,  where  it  would  not  end  the  suit,  and 
particularly  as  the  value  of  the  goods  was  not  ad- 
mitted ". 

In  trover  for  money,  the  court  will  give  the  de- 
fendant leave  to  bring  it  into  court ".  And  where 
trover  is  brought  for  a  specific  chattel,  of  an  ascer- 
tained quantity  and  quality,  and  unattended  with 
any  circumstances  that  can  enhance  the  damages 
above  the  real  value,  the  court  will  make  an  order 
for  staying  the  proceedings,  upon  delivering  it  to 

the 

i  2  Salk.  597.  1  H.  Blac.  24.         i  7  T.  R.  53. 

I  Bos.  &  Pul.  382.  "^  3  Anstr.  896. 

^8  Mod.  379.  n  iStr.  142. 

Vol.  I.  3  R 
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the  plaintiff,  and  payment  of  costs":  And  this  is 
the  more  reasonable,  as  the  action  of  trover  comes 
in  place  of  the  old  action  of  detinue.  But  the 
court  will  not  stay  the  proceedings,  where  there  is 
an  uncertainty,  either  as  to  the  quatitit}^  or  qua- 
lity of  the  thing  demanded;  or  there  is  any  tort 
that  may  enhance  the  damages  above  the  real  va- 
lue, and  there  is  no  rule  whereby  to  estimate  the  ad- 
ditional damages  p.  In  -trover,  by  the  assignees  of 
a  bankrupt,  for  a  steam-engine,  &c.  the  court 
made  a  special  rule  for  staying  the  proceedings,  on 
delivering  to  the  plaintiffs  a  part  of  the  goods  for 
which  the  action  was  brought,  and  payment  of 
costs  up  to  that  time,  provided  the  plaintiffs  would 
accept  thereof  in  discharge  of  the  action;  or  other- 
wise, that  the  articles  delivered  should  be  struck 
out  of  the  declaratiori,  and  the  plaintiffs  be  subject 
to  costs,  unless  they  should  obtain  a  verdict  for  the 
remainder  of  the  goods,  or  prove  a  deterioration  of 
the  part  delivered  up  '^. 


The  Security  usually  given,  by  the  defendant  to 
the  plaintiff,   on    compromising    an    action,    and 

which 

°  3  Bur.  1364.  Say.  Rep.  Rep.  120.  cotitra. 
80.  2  Eunom.  144,  5.  Barnes,  p  3  Bur.  1364. 
281.  Pr.   Reg.  260.  Cas.  Pr.         i  Brunsdon  and  othei-s,  as- 

C.  B.   130.  S.   C.  but  see  2  signees,  &c.  v.  jinstin,  T.   34 

Salk.    597.  2   Str.    822.    Id.  Geo.  III.  and  see  7  T.  R.  54, 
1191.    1  Wils.  23.  S.  C.  Say. 
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which  is  also  frequently  given  where  no  action  is 
depending,  is  a  xvarrant  of  attorney;  so  called,  from 
its  authorising  the  attorney,  or  attornies,  to  whonfi 
it  is  directed,  to  appear  for  the  defendant,  and 
receive  a  declaration,  in  an  action  to  be  brought 
against  him;  and  thereupon  to  confess  the  same 
action,  or  suffer  judgment  therein  to  pass  by  de- 
fault %  Stc.  And  by  a  late  rule  %  every  attorney  who 
shall  prepare  any  warrant  of  attorney  to  confess 
judgment,  which  is  to  be  subject  to  any  defeasance, 
must  cause  such  defeasance  to  be  written  on  the 
same  paper  or  parchment,  on  which  the  warrant 
of  attorney  is  written;  or  cause  a  memorandum  m 
writing  to  be  made  on  such  warrant  of  attorney, 
containing  the  substance  and  eflfect  of  such  defea- 
sance. 

Every  warrant  of  attorney  should  be  given  vo- 
luntarily, and  for  a  good  consideration.  There- 
fore if  a  warrant  of  attorney  be  obtained  by  fraud ', 
or  for  a  corrupt  and  usurious  consideration  "*,  or  for 
securing  an  annuity  which  is  void  by  the  annuity 
act  ^^  the  court  will  order  it  to  be  delivered  up, 
and  set  aside  the  judgment  and  proceedings,  if  any, 
which  have  been  had  under  it.  So  if  a  warrant  of 
attorney  be  given  by  an  infant*,  or  by  one  of  several 

executors 

'  Append.  Chap.  XXII.  §  3.  »  Doug.  196. 

5  R.  M.  42  Geo.  III.  2  East,  "  Cowp.  727. 

136.  K.  B.  R.  M.  43  Geo.  III.  v  Jnte,  445. 

3  Bos.  &  Pul.  310.  C.  P.  ♦  1  H.  Blac.  75, 
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executors  to  confess  a  judgment  against  all  "^^  the 
court  will  order  it  to  be  delivered  up,  &c.  But 
where  a  feme- covert  who  lived  by  herself,  and 
acted  as  a  feme -sole,  gave  a  warrant  of  attorney  to 
confess  a  judgment,  and  afterwards  moved  to  set 
aside  the  judgment,  because  she  was  covert,  the 
court  \A'ould  not  relieve  her,  but  put  her  to  her  writ 
of  error  ". 

Where  the  defendant  is  in  custody  by  arrest,  it 
is  a  rule  ^,  that  "  no  bailiff  or  sheriff's  officer  shall 
*'  presume  to  exact  or  take  from  him,  any  war- 
^'  rant  to  acknowledge  a  judgment,  but  in  the 
"  presence  of  an  attorney  for  the  defendant,  who 
"  shall  subscribe  his  name  thereto ;  which  warrant 
''  shall  be  produced,  when  the  judgment  is  ac- 
"  knowledged;  and  if  any  bailiff  or  sheriff's  offi- 
"  cer  shall  offend  therein,  he  shall  be  severely  pu- 
"  nished :  And  no  attorney  shall  acknowledge  or 
"  enter,  or  cause  to  be  acknowledged  or  entered, 
"  any  judgment,  by  colour  of  any  warrant,  gotten 
"  from  any  defendant,  being  under  arrest,  other- 
*'  wise  than  as  aforesaid."  Upon  this  rule  it  was 
deemed  sufficient  for  the  plaintiff's  attorney  to  be 
present,  and  subscribe  the  warrant,  as  attorney 
for  the  defendant  ^ :    And  therefore  another  rule 

was 

.    w  1  Str.  20.  y  R.  E.  15  Car.  11.  2. 

^  1  Salk.  400.  and  s€fe   3         ^  2  Str.  1245. 
Bos.  2c  Pul.  128-220. 
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was  made  "",  that  "  no  warrant  of  attorney  executed 
*'  by  any  person  in  custody  of  a  sheriff  or  other  of- 
"  ficer,  for  the  confession  of  judgment,  shall  be  va- 
"  lid  or  of  any  force,  unless  there  be  present  some 
"  attorney  on  the  behalf  of  such  person  in  custody, 
"  to  be  expressly  named  by  him,  and  attending 
*'  at  his  request,  to  inform  him  of  the  nature  anci 
**  effect  of  such  warrant  of  attorney,  before  the  same 
**  is  executed;  which  attorney  shall  subscribe  his 
*'  name  as  a  witness  to  the  due  execution  thereof." 
The  object  of  these  rules  was  not  merely  to  pro- 
cure the  attendance  of  an  attorney,  to  explain  the 
nature  of  the  instrument  to  be  executed,  but  also 
to  advise  the  defendant  confidentially  and  as  a 
friend ;  and  rules  thus  framed  for  the  protection  of 
a  prisoner,  cannot  be  waived  by  him,  when  in  a 
situation  where  he  is  incapable  of  exercising  his 
judgment :  Therefore,  when  a  defendant  in  custody 
executes  a  warrant  of  attorney  to  confess  a  judg- 
ment, there  must  be  an  attorney  present  on  his 
part;  the  presence  of  the  plaintiff's  attorney  being 
insufficient,  though  the  defendant  consent  to  his 
acting  as  his  attorney  also ''.  And  the  above  rules 
have  been  construed  to  extend  to  warrants  of  attor- 
ney  executed  abroad  ^ 

But 

a  R.    E.    4  Geo.    II.    2  Str.     Per  Lawrence^  Just, 
«02.  Cowp.  281.  c2  Str.  1247. 

i»  7  T.  R.  8.    1  East,   243. 


4f94  OF   WARRANTS  OF   ATTORNEY. 

But  still  it  is  sufficient,  if  there  be  an  attorney 
present,  on  behalf  of  the  defendant,  though  he  be 
not  an  attorney  of  the  same  court,  in  which  the 
judgment  is  to  be  entered"*.  And  the  rules  only  ex- 
tend to  warrants  of  attorney  given  by  a  defendant 
in  custody  upon  mesne  process,  in  a  civil  action,  to 
#  plaintiff  at  whose  suit  he  is  in  custody  :  There- 
fore where  a  warrant  of  attorney  is  given  by  a  de  ' 
fendant  in  custody  upon  process  of  execution  ^,  or 
upon  criminal  process  ^,  or  to  a  third  person,  at 
whose  suit  the  defendant  is  not  in  custody  ^,  an  at- 
torney's presence  is  unnecessary.  And  where  a 
warrant  of  attorney  was  executed  in  the  presence 
of  an  attorney's  clerk,  and  it  appeared  from  the  de- 
fendant's affidavit  that  he  was  the  more  induced  to 
execute  it,  because  he  had  been  informed,  that  if 
he  did  execute  it  under  an  arrest,  and  without  his 
attorney  being  present,  it  would  be  void,  the  court 
refused  to  set  aside  the  proceedings'". 

On  the  other  hand,  though  the  case  is  not  strictly 
within  the  rule,  yet  the  court  will  sometimes  inter- 
pose and  give  relief,  under  particular  circum- 
stances; for  it  is  the  province  of  the  court  to 
guard  against  the  arts  of  designing  men,  practised 

upon 

■J  1  Str.  530.  s  5  Mod.  144.  2  Ld.  Raym. 

=  2  Str.   1245.  Cowp.   281.  797.  3  Bur.  1792.  Cowp.  142. 

1  T.  R.  715.  7T.R.  19.  S.P.  1  East.  241. 

*"  4  T.  R.433.  ^  CoWD.  142. 
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upon  persons  under  the  pressure  of  distress  and  im- 
prisonment.  Thus  if  it  could  be  she\vn,  that  a  par- 
ty, even  in  execution,  had  been  prevailed  on  to  ac- 
knowledge a  judgment,  for  more  money  than  was 
really  due,  the  court  would  give  relief  under  the 
circumstances  ' ;  because  cases  of  fraud  and  impo- 
sition are  exceptions  to  all  rules  whatsoever.  And 
in  a  late  case  ^,  where  interlocutory  judgment  be- 
ing signed  against  a  prisoner  in  custody  of  the  mar- 
shal, the  plaintiff's  attorney  took  a  cog7iovit  from 
him  for  200/.  with  a  defeasance  on  paying  49/.  (the 
real  debt)  and  costs,  but  no  attorney  was  present 
on  the  part  of  the  defendant;  though  this  case  was 
not  strictly  within  the  rule,  which  only  mentions 
prisoners  in  custody  of  sheriif 's  officers,  yet  the 
court  interfered  for  the  relief  of  the  prisoner. 

By  the  course  of  the  court,  a  warrant  of  attorney 
given  to  confess  a  judgment  is  not  revocable ;  and 
if  the  party  giving,  endeavour  to  revoke  it,  the 
court  will  notwithstanding  give  the  other  party 
leave  to  enter  up  judgment.  But  the  death  of 
either  party  is,  generally  speaking,  a  countermand 
of  the  warrant  of  attorney  "' :  And  therefore,  upon 
a  motion  to  enter  up  judgment  on  au  old  warrant 

of 

iCowp.281.  Salk.87.    7  Mod.    93.    S.    C 

fc  3  T.  R.    616.  and  sec   1  2  Esp.  Cas.  M.  Pri.  565. 

East,  242.  (c).  mCo.  Lit,   52,  b.    1  Vent. 

»  2  Ld.  Raym.   766.  850.   \  fiio 
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of  attorney,  if  it  appear  to  the  court,  that  either 
party  is  dead,  they  will  not  grant  the  motion  ".  Yet 
if  either  party  die  in  vacation,  within  a  year  after 
giving  the  warrant  of  attorney,  judgment  may  be 
entered  up  of  course,  at  any  time  after,  in  that  va- 
cation °;  and  it  will  be  a  good  judgment,  at  common 
law,  as  of  the  preceding  term,  though  it  be  not  so 
upon  the  statute  of  frauds,  in  respect  of  purcha- 
sers, but  from  the  signing  ^  And  even  where  the 
party  dies  after  the  year,  if  the  court  can  be  pre- 
vailed upon  to  grant  a  rule  for  entering  up  judg- 
ment, they  will  not  afterv/ards  set  it  aside  '^.  Where 
there  are  several  parties,  and  one  of  them  dies  be- 
fore judgment,  it  may  be  entered  by  or  against 
the  survivors  "■. 

When  a  wan'ant  of  attorney  is  given  to  a  feme- 
sole,  who  marries  before  judgment,  the  authority 
is  not  deemed  to  be  countermanded  or  revoked; 
because  it  is  for  the  husband's  advantage^:  And 
therefore,  notwithstanding  the  marriage,  judgment 

may 

°  2  Str.  718,  1081.   ST.  R.  S.  C.  Id.  93.  6  T.  R.  368.    7 

257.  Vin.  Abr.  tit.  Judgment,  T.  R.  21. 

W.  7.  Barnes,  270.  i2    Str.   882.    1081.    Vin. 

o  T.Raym.  18.  2  Ld.  Raym.  Abr.   tit.  Judgment,     W.    7. 

766.  850.    1  Salk.  87.   7  Mod.  Barnes,  270. 

:,  93.  S.  C.    2  Str.   882.    3  P.  ^  i  Wils.  312.  Say.  Rep.  5. 

Wms.  399.  6  T.  R.  368.  7  T.  S.  C.  Barnes,  40.  53.  but  see 

R.  20.  Willes,  427,  8,  Barnes,  Barnes,  45.  contra. 

267,  8.  s  12  Mod.  383.   7  Mod.  53. 

p  1  Salk.  401.  7  Mod.  39.  1  Salk.  117.  S.  C. 
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may  be  entered  up,  in  the  names  of  the  husband 
and  wife.  But,  in  order  to  warrant  this  entry, 
there  should  be  a  previous  application  to  the  court, 
founded  on  an  affidavit  of  the  marriage  \  And  in 
one  case  ""j  it  was  ruled  upon  motion,  that  if  a  wo- 
man give  a  warrant  of  attorney,  and  then  marry, 
the  plaintiff  may  file  a  bill,  and  enter  judgment, 
against  both  husband  and  wife,  by  the  practice  of 
the  court.  But  in  a  subsequent  case  ^,  it  is  said 
that  if  a  feme-sole  give  a  warrant  to  confess  a  judg- 
ment, and  marry  before  it  be  entered,  the  warrant 
is  countermanded,  and  judgment  shall  not  be  en- 
tered against  husband  and  wife,  for  that  would 
charge  the  husband ''. 

In  entering  up  judgment  on  a  warrant  of  attor- 
ney^ the  authority  given  by  it  must  be  strictly  pur- 
sued: Therefore  if  a  plaintiff  enter  up  judgment  in 
debt  on  a  mutuatus^  on  a  warrant  of  attorney  to 
enter  up  judgment  in  debt  on  bond.,  the  court  will 
set  it  aside  as  irregular ''.  So  if  a  warrant  of  attor- 
ney  be  given,  to   appear  and  confess  judgment 

of 

'  3  Bur.  1471.  foi'  abond  orotherdebt,  which 

"  1  Show.  91.  Say.  Rep.  6.  he  is  liable  for  during  the  co- 

3  Bur.  1470.  S.  C.  cited.  verture,   though  not  after.    1 

V  1  Salk.   399.  7  Mod.  53.  Salk.  117.  cites   1  Roll.  Abr. 

S.  C.  cited.  35 1.  F.  1.  G.  2.  F.  N.  B.  120. 

w  Tamen  quaere;  for  it  seems  F. 
as  reasonable  that  he  should        ^-  8  T.  R.  153, 
be   charged  in  this  case,   as 

Vol.  L  .3  S 
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of  a  particular  term,  the  judgment  should  be 
entered  accordingly  of  that  term,  and  cannot 
be  entered  of  any  other''.  But  if  the  warrant 
of  attorney  be  given,  to  appear  and  confess 
judgment  generally,  or  (as  is  most  usual)  of  a 
particular  or  any  subsequent  term,  judgment  may 
be  entered  of  any  term  after  giving  the  warrant  ^. 
Where  a  warrant  of  attorney  was  given  in  vacation, 
and  judgment  was  entered  up  thereon  as  of  the 
preceding  term,  the  court  ordered  the  judgment 
to  be  set  aside,  for  the  danger  that  might  otherwise 
ensue  to  purchasers  ^.  And  where  a  warrant  of  at- 
torney was  given  to  confess  judgment,  at  the  suit 
of  an  executor,  as  of  the  preceding  term,  when  the 
testator  was  living,  and  the  judgment  was  entered 
up  accordingly,  the  court  held  it  to  be  irregular ''; 
for  the  attorney  could  have  no  authority  to  appear 
in  that  term,  at  the  suit  of  the  executor,  and  the 
judgment  must  be  considered  as  of  that  term, 
though  to  other  purposes  the  day  of  signing  is  ma- 
terial. 

Within  a  year  and  a  day  next  after  the  date  of 
the  warrant,  judgment  may  be  entered  of  course, 
w^ithout  applying  to  the  court  or  a  judge.  But  if 
it  be  not  entered  within  that  time,  the  court  must 
be  moved,  in  term-time  '^,  or  if  the  warrant  of  at- 
torney 

y  1  Mod.  1.  7  Mod.  53.  affect  purchasers,  only  from 

z  Id.  ibid.  the  time  of  signing, 

a  1  Sid.  222.  but  note,   this  ^  2  Str.  1121. 

was    before    the    statute     of  =3  Salk.  322.   7  Mod.    94. 

frauds,  by  which  judgments  6  Mod.  212.   1  Wils.  36.  crj^. 
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torney  be  not  above  ten  years  old  ^,  an  application 
may  be  made  to  a  judge  in  vacation,  for  leave  to 
enter  up  the  judgment,  on  an  affidavit  of  the  due 
execution  of  the  warrant  of  attorney,  that  the  debt, 
or  part  of  it,  is  still  due,  and  that  the  parties  are 
living ^   On  making  the  application,  the  court  or 
judge  expect  to  be  informed,  when  the  defendant 
was  alive :   If  in  town,  it  should  appear  that  he 
was  alive  at  a  certain  time,  within  two  or  three 
days,  or  if  in  the  country  within  a  week  or  ten 
days  ^,  before  the  application  is  made ;   an  affidavit 
that  he  was  alive  07i  or  about  a  particular  day,  be- 
ing deemed  insufficient  ^t    and  if  the  application 
be  made  to  the  court,  it  should  appear  that  the 
defendant  was  alive  during  the  same  term  ^ :  for 
then,   though  he  should  be  since  dead,  yet  the 
judgment,  by  relation  back  to  the  lirst  day  of  the 
term,  will  appear  to  have  been  given  in  his  life- 
time. 

The 

i  Ante,  439.  (o).  256.  Cas.  Pr.  C.  B.  143.  S.  C. 

e  Append.  Chap.  XXII.  §  4.  where  judgment  was  entered 

But  if  A.  agree  to  acknow-  up  on  a  warrant  of  attorney, 

ledge  an  old  warrant  of  attor-  against  a  defendant  in  Jamaica, 

ney  given  by  him,  so  as  to  en-  on  an  affidavit  that  he  was  alive 

able  B.  to  enter  up  judgment  four  months  before, 

thereon,  judgment  may  be  en-  e  Per  Cur.  H.  41  G.  III. 

tered  up  undera  judge's  order,  '^  But   an   affidavit  that   he 

in  the  common  pleas,  without  was  alive    07i  or     after    thf 

an  affidavit  of  the  subscribing  f.ssozn-day  of  the   term  is  suf- 

witness.  2  Bos.  &  Pul.  85.  ficient.  Per  Cur,  M.  43  G.  Ill, 

fSee   Willes,   66.   Barnes, 
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The  judgment  upon  a  warrant  of  attorney,  be- 
ing in  debt,  is  always  final ;  and  signed  in  like  man- 
ner as  a  final  judgment  by  confession  or  default 
in  ar^  adverse  suit,  which  will  be  treated  of  in  the 
next  chapter.  And  by  a  late  rule  of  court  \  no 
judgment  can  be  signed  upon  any  warrant,  autho- 
rising an  attorney  to  confess  judgment,  without 
such  warrant  being  delivered  to,  and  filed  by  the 
clerk  of  the  dockets;  who  is  ordered  to  file  the 
warrants,  in  the  order  in  which  thev  are  received. 


In  order  to  compound  a  penal  action,  an  applica- 
tion must  be  made  to  the  court  wherein  it  is  de- 
pending, founded  upon  the  statute  18  Eliz.  c.  5. 
^  2>.^  by  which  it  is  enacted,  that  "  no  common 
'-'■  informer  or  plaintiff  shall  or  may  compound  or 
"  agree  with  any  person  or  persons  that  shall 
'•'  offend,  or  that  shall  be  surmised  to  offend, 
"  against  any  penal  statute,  for  an  offence  com- 
*'  mitted,  or  pretended  to  be  committed,  but 
*'  after  answer  made  in  court,  to  the  information 
■'  or  suit  in  that  behalf  exhibited  or  prosecuted; 
"  nor  after  answer,  but  by  the  order  or  consent 
'-'■  of  the  court,  in  which  the  same  information  or 

.  *'suit 

•  R.  M.  42  G.  III.  2  East,        ^  jviade  perpetual  by  the  '2" 
136.  Eliz.  c.  10. 
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"  suit  shall  be  depending;  upon  the  pains  and  pe- 
"  nalties  therein  set  down  and  declared."  But  this 
statute  extends  only  to  common  informers,  and  not 
where  the  penalty  is  given  to  the  party  grieved  ^ 

The  application  for  leave  to  compound  is  made 
by  consent,  upon  an  affidavit,  setting  forth  the  na- 
ture of  the  action,  the  state  of  the  cause,  the  agree- 
ment of  the  parties,  and  that  no  more  than  a  cer- 
tain sum  is  given  or  taken  "",  &c.  which  application 
should  regularly  be  made  in  an  early  stage  of  the 
cause;  but  under  favourable  circumstances,  it  may 
be  made  after  verdict":  And  in  one  case,  where 
the  defendant  was  in  execution,  the  court,  on  an 
affidavit  of  his  poverty,  gave  the  plaintiff  leave  to 
compound  with  him  °.  Upon  the  application  being 
made,  it  is  in  the  discretion  of  the  court  to  give  or 
withhold  their  leave  to  compound  ^ ;  and  it  was  re- 
fused by  the  court  in  a  late  case,  where  an  action 
was  brought  on  the  statute  25  Geo.  II.  c.  36.  for 
keeping  a  disorderly  house  '^.  Where  leave  is  given 
to  compound  a  penal  action,  it  is  a  general  rule, 
that  the  king's  half  of  the  composition  shall  be  paid 
into  the  hands  of  the  master  of  the  crown-office, 

for 

I  1    Salk.  30.   and  see  the  «  I  Str.  167. 

statute,  §*  6.    2  Hawk.   P.   C.  p  1  Wils.  79.  130. 

■379.  q  Bellis  v.  Beale,  M.    38  G. 

•"Append. Chap.  XXII. §5.  III.    and     see    2  Blac.   Rep. 

"5T.R.98.lBos.&Pul.l8.  1157. 
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for  the  use  of  his  majesty '' ;  which  is  now  usually 
done  before  the  rule  is  drawn  up.  And  where  a  de- 
fendant in  a  penal  action  obtained  a  rule  to  stay 
proceedings,  on  paying  a  sum  agreed  upon  between 
him  and  the  plaintiff,  the  court  considered  it  as  an 
undertaking  by  him  to  pay  that  sum  ;  and  for  the 
non-payment  of  it,  granted  an  attachment  ^ :  But 
for  preventing  any  doubt  in  future,  an  order  was 
made,  that  every  rule  to  be  drawn  up  for  com- 
pounding any  qui  tarn  action,  do  express,  that  the 
defendant  doth  undertake  to  pay  the  sum,  for  which 
the  court  has  given  him  leave  to  compound  sue!) 
action '. 

1-4   Bur.    1929.  and  see        s  5  t.  R.  25r. 
2  Blac.  Rep.  11  M  t  p,  K.  33  Geo;  III 
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CHAPTER  XXIII. 


Q^JuDGME^jT  hy  Confession,  and  Default. 

T  If  rHEN  the  defendant,  having  no  merits,  can- 
^  ^  not  compromise  or  compound  the  action,  it 
is  usual  for  him  to  confess  it,  or  let  judgment  go 
by  default. 

The  objects  proposed  by  confessing  an  action 
are  two-fold;  first,  in  an  action  for  damages,  to  save 
the  expence  of  executing  a  writ  of  inquiry,  and 
secondly,  to  obtain  terms,  such  as  a  stay  of  execu- 
tion, &:c.  And  the  confession  %  or  as  it  is  usually 
called,  from  the  entry  of  it,  a  congnovit  actionem^  is 
either  before  or  after  plea  pleaded ;  in  the  latter 
case,  the  plea  being  withdrawn,  it  is  called  a  confes- 
sion, or  cognovit  actionem^  relictd  verificatione  ^ 

In  general,  the  confession  is  made  after  declara- 
tion, and  before  plea;  and  written  on  the  declaration 
or  back  of  the  inquiry,  or  on  plain  paper  '^^  thus  : 
"  I  confess  this  action,  or,  (if  in  debt,)  the  debt  in 

"this 

-^  Append.  Chap.  XXIII.  §  any  terms  of  agreement  be- 

i,  2.  tween  the  parties.   Per   Cur. 

b  Id.  §  3.  M.  42  Geo.  III.  K.  B.  2  Bos. 

<=  A  mere  cognovit  need  not  £c  Pul.  150.  C.  P. 
be  stamped  unless  it  contain 
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"  this  cause,  and  that  the  plaintiff  hath  sustained 
"  damages  to  such  an  amount,  besides  his  costs 
*'  and  charges,  to  be  taxed  by  the  master:"  then 
follow  the  terms,  if  any  are  agreed  on,  as  that  "  no 
"  judgment  shall  be  entered  up,  or  execution  is- 
"  sue,  until  default  shall  be  made  in  payment  of 
*'  the  debt  or  damages  and  costs,  by  a  certain  day, 
*'  and  that  no  writ  of  error  shall  be  brought,  or  bill 
"  in  equity  filed;  but  that  in  case  default  shall  be 
"  made,  the  plaintiff  shall  be  at  liberty  to  enter  up 
"  judgment,  and  take  out  execution,  for  the  debt 
"  or  damages  and  costs,  together  with  sheriff's 
"poundage,  and  all  other  incidental  expences'^." 
Where  the  confession  is  after  plea  pleaded,  the  de- 
fendant's attorney  ought  to  come  in  person  before 
the  master,  to  withdraw  it  ^. 

Again,  the  confession  is  either  of  the  whole,  or 
part  of  the  cause  of  action.  If  it  be  of  the  whole, 
and  not  upon  terms,  the  plaintiff's  attorney  may 
immediately  sign  final  judgment  ^,  and  take  out 
execution  thereon ;  but  if  it  be  not  of  the  whole, 
he  can  only  sign  judgment  for  the  part  confessed, 
and  the  action  must  proceed  for  the  residue. 
Where  a  judgment  is  confessed  upon  terms,  it  be- 
ing in  effect  but  a  conditional  judgment,  the  court 

will 

d  Append.  Chap.  XXIII.  f  Append.  Chap.  XXXIX. 
§1.  §17,  &c. 

e  1  Ld.  Raym.  345. 
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will  take  notice  of  it,  and  see  the  terms  performed : 
but  where  the  judgment  is  acknowledged  abso- 
lutely, and  a  subsequent  agreement  made,  this 
does  not  affect  the  judgment,  and  the  court  will 
take  no  notice  of  it,  but  put  the  party  to  his  action 
on  the  agreement^.  And  it  has  been  said^,  that 
the  court  cannot  hold  plea  of  an  agreement  upon 
motion:  But  it  is  usual  in  practice,  to  set  aside  a 
judgment  entered  up,  and  execution  taken  out, 
contrary  to  the  agreement  of  the  parties,  at  the 
time  of  confessing  the  judgment '. 


Judgment  by  default^  which  is  an  implied  con- 
fession of  the  action,  is  either  by  nil  elicit  *^,  where 
the  defendant  appears,  but  says  nothing  in  bar  or 
preclusion  of  the  action ;  or  hy  non  sum  informatus  ^, 
where  his  attorney  says,  he  is  not  informed  of  any 
answer  to  be  given  thereto.  Judgment  by  nil  dicit 
is  either  for  want  of  any  plea  at  all ;  or  for  want  of 
a  plea  adapted  to  the  nature  of  the  action,  or  cir- 
cumstances of  the  case ;  or  for  not  pleading  in  due 
time,  or  proper  manner. 

On  the  expiration  of  the  time  for  pleading,  a 
rule  to  plead  having  been  given,  and  a  plea  de- 
manded, 

5  1  Salk.  400.  k  Append.  Chap.  XXXIX 

h  Id.  ibid.  §  1,  &c. 

'  6  Mod.  14.  and  see  2  Blac.  » Id.  §  15,  IG 
Rep.  943. 
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rtiaiided,  when  necessary,  the  plaintiff's  attorney 
should  search  for  a  plea,  if  not  delivered  to  him, 
with  the  clerk  of  the  papers,  who  receives  special 
pleas,  and  with  the  clerk  of  the  judgments,  who 
keeps  the  general -issue  book,  at  the  king's  bench 
office;  and  if  no  plea  be  delivered,  or  found  at  ei- 
ther of  those  offices,  the  plaintiff's  attorney  may 
sign  judgment,  as  for  want  of  a  plea.  And  judg- 
ment may  be  signed  in  like  manner,  if  the  defen- 
dant do  not  rejoin"',  plead  to  a  new  assignment,  or 
join  in  demurrer,  when  necessary  ;  or  do  not  return 
the  paper  or  demurrer-book  in  due  time. 

When  the  defendant  pleads  a  plea  not  adapted 
to  the  nature  of  the  action,  as  nil  debet  in  assump- 
sit ",  &c.  the  plaintiff  may  consider  it  as  a  nullity, 
and  sign  judgment.  So  if  the  defertdant,  after 
craving  oyer  of  a  deed,  do  not  set  forth  the  whole 
of  it,  the  plaintiff  may  sign  judgment,  as  for  want 
of  a  plea  ".  But  the  plea  of  not  guilty,  in  an  action 
of  debt  on  a  penal  statute,  is  not  such  a  nullity, 
as  will  warrant  the  plaintiff  in  signing  judgment  p. 
If  the  defendant,  when  under  an  order  to  plead 
is:>uably,  put  in  a  plea  which,  though  informal, 
goes  to  the  substance  of  the  action,  the  plaintiff 

cannot 

'"  5  T.  R,  152.  <^'  4    T.    R.    370.    Slater    v. 

^  Barnes,    257.    and  see    2  Hoi-ne^  E.  34  G.  III.  S.  P. 

Str.  1022.  and  the  cases  there  i'  1  T.    R.    462.  and  see  5 

cited,  as  to  the  validity  of  a  Bos.  &.  Pul.  111.  174. 
plea  of  not  gidlty  in  a-^sumpsit . 
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cannot  sign  judgment  as  for  want  of  a  plea  '^ :  And 
in  general,  where  the  defendant  pleads  an  impro- 
per plea,  the  safest  course  is  not  to  sign  judgment, 
but  to  demur,  or  move  the  court  to  set  it  aside '. 

If  the  defendant  plead  a  judgment  recovered,  or 
other  plea  that  is  not  issuable,  after  a  judge's  order 
for  time  to  plead,  on  the  terms  of  pleading  issua- 
bly,  the  plaintiff  may  sign  judgment,  as  for  want 
of  an  issuable  plea  '.  And  he  may  also  sign  judg- 
ment, where  the  defendant  pleads  in  abatement, 
without  an  affidavit  of  the  truth  of  the  plea,  or  af- 
ter the  expiration  of  four  days  inclusive  from  the 
delivery,  or  filing  and  notice  of  declaration  ^ ; 
or  if  he  plead  a  tender,  without  paying  the  money 
into  court  "^ :  or  where  a  plea  of  solvit  ad  diem,  which 
ought  to  be  delivered  to  the  plaintiff's  attorney,  is 
entered  in  the  general- issue  book  ^. 

The  plaintiff  may  waive  ajudgmentby  default '''; 
or  if  irregular,  the  defendant  may  move  the  court 
to  set  it  aside  :  But  the  motion  for  this  purpose 
must  be  made  in  term-time,  or  notice  given  of  it 
in  vacation,  two  days  at  least  before  the  day  ap- 
pointed for  executing  the  inquiry.  And  even 
though  the  judgment  be  regular,  yet  where  the 

plaintiff 

<»  5  T.  R.  152,  t  1  T.  R.  277.  689. 

••  ^nte,  430.  "  1  Str.  638. 

s  1  Bur.  59.  and  see  I  East,  ^  5  t.  R.  661. 

41 1,  and  the  cases  there  cited.  ^  t.  23  Car.  I.  K.  B. 
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plaintijfF  has  not  lost  a  trial,  the  court  on  motion 
will  set  it  aside,  upon  an  affidavit  of  merits,  (which 
may  in  general  be  made  by  the  attorney '',)  pleading 
issuably  instanter  ^,  and  payment  of  costs  ^ :  And 
the  court  will  do  this  in  ejectment,  as  well  as  in 
other  actions  ^.  But  they  will  not  set  aside  a  regu- 
lar judgment,  to  give  the  defendant  advantage  of  a 
nicety  in  pleading  ^;  or  to  let  him  in  to  plead^the 
statute  of  limitations ",  nor  an  irr 6"^ w/ar  judgment, 
after  the  defendant  has  given  a  cognovit  '^ 

A  judgment  by  default  is  interlocutory  or  Jirial. 
Where  the  action  founds  in  damages,  as  assumpsit, 
covenant,  trover,  trespass.  Sec.  the  judgment  is  only 
interlocutory,  that  the  plaintiff  ought  to  recover 
his  damages,  leaving  the  amount  of  them  to  be 
afterwards  ascertained:  And  the  judgment  for  the 
plaintiff  in  these  actions  is  also  interlocutory,  on 
demurrer  or  mil  tiel  record.  In  debt,  the  judgment 
is  commonly  said  to  h^Jinal:  but  where  an  action 
is  brought  on  a  judgment,  the  plaintiff  may  have 
a  Avrit  of  inquiry,  after  judgment  by  default,  to  re- 
cover interest  byway  of  damages,  for  the  detention 
of  the  debt  ^  And  by  the  statute  8  &  9  W.  III. 

c.  11. 

-^  Per  Cur.  H.  37  Geo.  III.  ^  2  Str.  1242. 

y  Instanter     means     within  =  i  Blac.  Rep.  35.   But  see 

cwenty-four  hours.    Pryce  v.  1  Bos.  &  Pul.  52.  228.   Jnte, 

Hodgson,  E.  35  Geo.  III.  428. 

^  1  Salk.  402.    2  Salk.  518.  d  7  T.  R.  206.  ./^w/e,214, 15. 

2  Str.  823.  1   Bur.  568.  <^  7  T.  R.  446.  and  see  8  T. 

a  2  Str.  975.    4  Bur.    1996.  R.  395.    1  East,  436. 
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c.  11.  §  8.  it  is  enacted,  that  "  in  all  actions  upon 
"  any  bond  or  bonds,  or  on  any  penal  sum,  for 
"  non-performance  of  any  covenants  or  agreements, 
''  in  any  indenture,  deed,  or  writing  contained,  if 
"  judgment  shall  be  given  for  the  plaintiff  on  a  de- 
"  murrer,  or  by  confession  or  nUiil  elicit,  the  plain- 
''  tiff  upon  the  roll  may  suggest  as  many  breaches 
"  of  the  covenants  and  agreements  as  he  shall  think 
"  fit;  upon  which  shall  issue  a  writ  to  the  sheriff 
"  of  that  county  where  the  action  shall  be  brought, 
*'  to  summon  a  jury  to  appear  before  the  justices 
"  or  justice  of  assize  or  nisi  prius,  of  that  county, 
*•'  to  inquire  of  the  truth  of  every  one  of  those 
•■'  breaches,  and  to  assess  the  damages  that  the 
"  plaintiff  shall  have  sustained  thereby;  in  which 
"  writ  it  shall  be  commanded  to  the  said  justices 
"  or  justice  of  assize  or  nisi  priiis,  that  he  or  they 
"'  shall  make  return  thereof,  to  the  court  from 
"  whence  the  same  shall  issue,  at  the  time  in  such 
"  writ  mentioned  :  and  in  case  the  defendant  or 
"  defendants,  after  such  judgment  ^  entered,  and 
''  before  any  execution  executed,  shall  pay  intoi 
"  the  court  where  the  action  shall  be  brousfht,  to 
"  the  use  of  the  plaintiff  or  plaintiffs,  or  his  or  their 
"■'  executors  or  administrators,  such  damages  so  to 
•■'  be  assessed,  by  reason  of  all  or  any  of  the  breaches 

"  of 

f  The  judgment  here  spoken    the  common-law  judgment  for 
of,  by  reference  to  a   former     the  penalty, 
part  of  the  statute,  seems  to  be 
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"  of  such  covenants,  together  with  the  costs  of  suit, 
**  a  stay  of  execution  of  the  said  judgment  shall  be 
■='  entered  upon  record;  or  if  by  reason  of  any  exe- 
"  cution  executed,  the  plaintiff  or  plaintiffs,  or  his 
'■'■  or  thfeir  executors  or  administrators,  shall  be  fully. 
*'  paid  or  satisfied  all  such  damages  so  to  be  as- 
"  sessed,  together  with  his  or  their  costs  of  suit,  and 
''  all  reasonable  charges  and  expences  for  execu- 
*'  ting  the  said  execution,  the  body  lands  or  goods 
*'  of  the  defendant  shall  be  thereupon  forthwith 
"  discharged  from  the  said  execution,  which  shall 
*'  likewise  be  entered  upon  record:  But  notwith- 
"  standing,  in  each  case,  such  judgment  shall  re- 
"  main,  continue  and  be  as  a  further  security  to  an- 
''  swer  to  the  plaintiff  or  plaintiffs,  and  his  or  their 
"  executors  or  administrators,  such  damages  as 
"  shall  or  may  be  sustained,  for  further  breach  of 
*'  any  covenant  or  covenants  in  the  same  inden- 
"  ture,  deed,  or  writing  contained." 

This  statute  was  made  in  favour  of  defendants ; 
and  is  highly  remedial,  being  calculated  to  protect 
them  against  the  payment  of  more  money  than  is 
justly  due,  and  to  take  away  the  necessity  of  pro- 
ceedings in  equity,  to  obtain  relief  against  an  uncon- 
scientious demand  of  the  whole  penalty,  in  cases 
where  small  damages  onlj^  have  accrued^:  And  ac- 
cordingly, it  has  received  a  very  liberal  construc- 
tion. 

E  5  T.  R.  636. 
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tion.  Where  covenants  and  agreements  a^ e  contain- 
ed in  the  condition  of  a  bond,  they  are  held  to  be 
within  the  statute,  as  well  as  where  they  are  in  a 
different  instrument  ^ ;  and  though  it  was  formerly 
doubted ',  yet  it  is  now  settled,  that  the  statute  is 
compulsory  on  the  plaintiff,  to  proceed  in  the  me- 
thod it  prescribes  ^  A  bond  conditioned  for  the 
payment  of  an  annuity  is  holden  to  be  within  the 
statute'.  And  incases  where  it  applies,  a  sugges- 
tion of  breaches  is  necessary,  after  a  plea  of  non  est 
^factum  "" ;  which  suggestion  may  be  entered  at  any 
time  before  trial :  but  where  the  general  issue  alone 
has  been  previously  delivered,  it  is  irregular  to  de- 
liver a  second  issue  with  a  suggestion,  without  a 
summons  and  judge's  order".  But  the  provisions 
of  the  statute  do  not  extend  to  bonds  conditioned 
for  the  payment  of  money,  which  are  provided  for 
by  the  statute  4  Ann.  c.  16.;  nor  to  bail'bo?ids°; 
nor  as  it  seems  to  bonds  given  to  the  lord  chanceL 
lor,  by  the  petitioning  creditor  for  a  commission  of 
bankrupt,  under  the  statute  5  Geo.  II.  c.  30.  ^ 
23.  *  Where  judgment  is  given  for  the  plaintiff,  on 
an  issue  of  mil  tiel  record,  or  entered  up  on  a  war- 
rant of  attorney,  it  does  not  seem  to  be  within  the 
statute. 

In 

h  2  Bur.  772.  820.   2   Blac.  ^  1  Esp.  Cas.  M.  Pri.  277. 

Rep.  843.  Doug.  519.  8  T.  R.  255. 

'  Com.  Rep.  376.  "8  T.  R.  255. 

'-  2  Wils.   377.  Say.   Dam.  .  °  Sdby  and  others,  assignees 

67.  S.  C.Cowp.  367.  Per  Cur.  &c.  v.  Serres,  E.  41  Geo.  III. 

li.  41  Geo.  III.  K.  B.   3  Bos.  &  Pul.   446.  C. 

I  2  Bur.  820.    5  T.  R.  538.  P, 

'.'16.  8  T,R.  126.  *7T.  R.300.  3  East,  22 
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In  cases  where  the  statute  applies,  judgment  is 
signed  for  the  penalty,  as  at  common  law  ^ ;  but  it 
can  only  stand  as  a  security  for  the  damages  sus- 
tained :  And  after  signing  judgment,  the  plaintiff 
must  proceed  on  the  statute,  by  suggesting  breach- 
es on  the  roll  ^ ;  of  which  it  is  usual  to  give  a  copy 
to  the  defendant,  with  notice  of  inquiry  for  the  sit- 
tings or  assizes.  A  writ  of  inquiry  is  then  sued  outj% 
and  delivered  to  the  sheriff,  who  summons  the  jury, 
and  returns  the  jury-process,  with  a  panel  of  the 
names  of  the  jurors:  a  copy  of  the  record  is  then 
made,  including  the  suggestion,  on  double- six 
penny  stamped  paper  or  parchment,  for  the  chief- 
justice  or  judge  of  assize ;  and  the  writ  being  exe- 
cuted, is  returned  to  the  court,  with  the  finding  of 
the  jury,  and  execution  is  awarded  for  the  dama- 
ges and  costs.  On  the  execution  of  a  writ  of  in- 
quiry on  this  statute,  after  judgment  on  demurrer, 
the  execution  of  an  instrument  which  the  defend- 
ant had  stated,  in  setting  out  the  condition  of  the 
bond  in  his  plea,  need  not  be  proved  ^ 

An  interlocutory  judgment  is  signed  on  treble- 
penny  stamped  paper,  v/ith  the  clerk  of  the  judg- 
ments, in  the  king's-bench  office;  an  incipitur 
being  first  entered  on  a  roll,  of  the  same  term  with 

the 

P  2    Bur.   825.    Cowp.  357.  «  1  Esp.  Cas.  M.  Pri.  156. 

•3  Append.  Chap.  XXXIX.  and   for  a  full  account  of  the 

§12.  proceedings  under  this  statute, 

r  Append.     Chap.    XXTTI.  see  1  "^a-nnd.  58.  in  no'i-t. 
§  9,  10 
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the  declaration:  Final  judgment  is  signed  on  a 
double  half-crown  stamped  paper ;  and  no  rule  for 
judgment  being  necessary,  the  plaintiff  may  im- 
mediately proceed  to  tax  his  costs,  and  take  out 
execution. 

After  an  interlocutory  judgment,  a  writ  of  in- 
quiry of  damages  is  in  general  awarded ;  which  is 
a  judicial  writ,  directed  to  the  sheriff  of  the  coun- 
ty where  the  action  is  laid  * ;  setting  forth  the  pro- 
ceedings which  have  been  had  in  the  cause  ;  "  and 
"  that  the  plaintiff  ought  to  recover  his  damages, 
"  by  occasion  of  the  premises  :  But  because  it  is 
"  unknown  what  damages  he  hath  sustained  by 
*'  occasion  thereof,  the  sheriff  is  commanded,  that 
"  by  the  oath  of  twelve  honest  and  lawful  men  of 
"  his  county,  he  diligently  inquire  the  same;  and 
"  return  the  inquisition  into  court  "." 

In  an  action  on  the  case  upon  two  promises, 
there  was  judgment  by  default  as  to  the  first  pro- 
mise, and  as  to  the  second  a  nolle  prosequi :  A  writ 
of  inquiry  was  taken  out,  to  inquire  what  damages 
the  plaintiff  had  sustained,  by  occasion  of  the  pre- 
mises; and  upon  the  return  of  this,  it  was  moved  to 
amend  the  writ,  and  make  it,  hij  occasion  of  the  not 
perforviing  of  the  first  promise:  And  upon  the  au- 
thority of  Baker  against  Campbell^,  the  writ  was 

amended 

f  2Lil.  P.  R.  721.  §4,  Sec. 

'  Append.    Chap.    XXIII.        ^  E.  4  Ann.  B.  R. 

Vol.  I.  3  U 
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amended  in  this  case ;  the  record  of  the  judgment 
by  default  being  a  warrant  to  amend  by  '''. 

The  writ  of  inquiry  should  be  returnable  on  a 
general  return,  or  day  certain,  according  to  the 
nature  of  the  proceedings  :  if  by  original,,  on  a  ge- 
neral return;  if  by  bill,,  on  a  day  certain.  But 
where,  in  an  action  by  bill  against  an  attorney,  the 
writ  of  inquiry  was  returnable  on  a  general  re- 
turn, it  was  holden  not  to  be  error ;  but  only  a 
mis- continuance,  and  cured  by  the  statutes  of 
jeofails  ". 

A  writ  of  inquiry  of  damages  is  a  mere  inquest 
of  office,  to  inform  the  conscience  of  the  court; 
who,  if  they  please,  may  themselves  assess  the 
damages  ^ :  And  it  is  accordingly  the  practice,  in 
actions  upon  promissory  notes  and  bills  of  ex- 
change, instead  of  executing  a  writ  of  inquiry,  to 
apply  to  the  court,  for  a  rule  to  shew  cause,  why 
it  should  not  be  referred  to  the  master,  to  see  what 
is  due  for  principal  and  interest,  and  why  final 
judgment  should  not  be  signed  for  that  sum, 
without  executing  a  writ  of  inquiry  ;  which  rule  is 
made  absolute,  on  an  affidavit  of  service,  unless 

good 

^v  1   Str.  684.  and   see  Cas.  it  may  be  observed,  that  the 

rcmfi.  Hardw.  314.  courts  have  the  power  of  set- 

X  2  Str.  947.  Say.  Rep.  245.  ting  aside  inquisitions  for  small 

y  See  1  H.  Blac.  542. and  the  or  excessive  damages  ;  and  in 

several  cases  there  cited.  And  some  cases,  of  increasing  them. 

in  confirmation  ofthis  doctrine,  Say.  Z?ffm.  173,  &c. 
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good  cause  be  shewn  to  the  contrary  ^  And  a  simi- 
lar rule  may  be  obtained  in  actions  on  covenantSj 
for  the  payment  of  a  sum  certain^;  or  on  an 
award  ^  But  the  court  refused  to  refer  it  to  the 
master,  to  ascertain  the  damages  sustained  by  the 
plaintiff,  in  an  action  of  debt  on  a  judgment  reco- 
vered on  a  bill  of  exchange  ^ 

The  practice  we  are  now  speaking  of  is  confined 
to  cases,  where  it  appears  on  the  declaration,  that 
the  action  is  broughtupon  promissory  notes  or  bills 
of  exchange,  &c.  ^\  for  in  these  cases,  the  quantum 
of  damages  depends  on  figures,  and  may  be  as  well 
ascertained  by  the  master,  as  before  a  jury:  And 
therefore  where  the  defendant  had  suffered  judg- 
ment by  default,  in  an  action  of  assumpsit  on  a 
foreign  judgment,  the  court  refused  to  make  the 
rule  absolute,  for  a  reference  to  the  master ;  say- 
ing, this  was  an  attempt  to  carry  the  rule  further 
than  had  yet  been  done,  and  as  there  was  no  in- 
stance of  the  kind,  they  would  not  make  a  pre- 
cedent for  it ".  In  a  subsequent  case  ^,  the  court 
refused  to  make  the  rule  absolute,  in  an  action 
upon  a  bill  of  exchange,  for  foreign  money;  the 
value  of  which  is  uncertain,  and  can  only  be  as> 

certained 

2  4    T.  R.   275.   and   sec      Cur. 

1  H.    Blac.    252.     529.    541.  c  8  T.  R.  395. 

2  Bos.  &  Pul.  55.  d  Id.  648. 

a  Doug.  316.    8  T.  R.    326.  e  4  T.  R.  493. 

410.  f5T.  R.  87. 

b  Meg^aon  and ^/ler 
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certained  by  a  jury  &.  And  such  a  rule  cannot  be 
had  in  assumpsit  for  a  sum  certam,  due  upon  an 
agreement'';  or  in  an  action  upon  a  bottomree 
bond '.  But  where  there  was  a  demun-er  to  one 
count  on  a  bill  of  exchange,  and  judgment  for 
the  plaintiff,  and  a  plea  to  other  counts  on  which 
issue  was  joined,  the  court  referred  it  to  the 
master,  to  see  what  was  due  to  the  plaintiff  on  the 
former ''. 

Where  the  jury,  upon  the  trial  of  an  issue., 
omit  to  assess  the  damages,  the  omission  may  in 
some  cases  be  supplied  by  a  writ  of  inquiry  ':  As 
to  which  it  seems,  that  where  the  matter  omitted 
to  be  inquired  by  the  principal  jury,  is  such  as 
goes  to  the  very  point  of  the  issue,  and  upon  which, 
if  it  be  found  by  the  jury,  an  attaint  will  lie  against 
them  by  the  party,  if  they  have  given  a  false 
verdict ;  there  such  matter  cannot  be  supplied  by 
a  writ  of  inquiry,  because  thereby  the  party  may 
lose  his  action  of  attaint,  which  will  not  lie  upon 
an  inquest  of  ofHce  "\ 

Thus  in  detinue^  where  the  jury  omitted  to 
assess  the  value  of  the  goods,  the  court  refused  to 
supply  the  omission  by  a  writ  of  inquiry  ".  And 

so 

8  Cro.  Eliz.  536.  Cro.  Jac.  '^  7  T.  R.  473. 

617.  1  C'Aez/Tzey's  case,  lOCo.  118. 

h  Per  Cur.  H.  37  Geo.  III.  ^  Carth.   362.  2  Str.  1052. 

i  Palin  V.  Mchoison,  E.    38  "  1  Sid.  246.  T.  Raym.  124. 

Geo.  Iir.  1  Keb.  882. 
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SO  where  the  jury  who  try  the  issue  in  replevin  upon 
a  distress  for  rent,  omit  to  inquire  of  the  rent  in 
arrear,  and  vahie  of  the  goods  or  cattle  distrained, 
pursuant  to  the  statute  17  Car.  II.  c.  7.  no  writ  of 
inquiry  can  be  afterwards  awarded,  to  supply  the 
omission";  for  by  the  words  of  the  statute,  these 
matters  are  to  be  inquired  of  by  the  same  jury  who 
try  the  issue  p. 

But  where  the  matter  omitted  to  be  inquired  by 
the  principal  jury,  doth  not  go  to  the  point  in  issue, 
or  necessary  consequence  thereof,  but  is  merely 
collateral,  as  the  four  usual  inquiries  on  a  quare 
impedit  *>,  there  such  matter  may  be  supplied  by  a 
writ  of  inquiry,  without  any  damage  to  the  party; 
because  if  the  same  had  been  inquired  of  by  the 
principal  jury,  it  would  have  been,  as  to  those  par- 
ticulars, no  more  than  an  inquest  of  office,  upon 
which  an  attaint  will  not  lie  "■. 

So,  where  the  parties  being  at  issue  in  assumpsit, 
a  demurrer  was  joined  upon  the  evidence,  and  the 
jury  discharged,  without  assessing  the  damages; 
and  afterwards  judgment  was  given  for  the  plaintiff, 
and  a  writ  of  inquiry  of  damages  awarded;  the 
court  held,  that  though  the  same  jury  might  have 
assessed  the  damages  conditionally,  yet  it  may  be 

as 

oi    Sid.    380.    T.    Raym.  p  1  Salk.  205,  6.  Cas.  Vm//. 

170.  1  Vent.  40.    2  Keb.  408.  Hardw.  141.  295. 

1  Lev.  255.  2  Str.  1052.  Gilb.  i  Cheyncy'\i  case,10  Co.118. 

Dist.  1S5.  ^  Garth.  36^. 
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as  well  done  by  a  writ  of  inquiry  of  damages, 
when  the  demurrer  is  determined ;  and  the  most 
usual  course  is,  when  there  is  a  demurrer  upon 
evidence,  to  discharge  the  jury,  without  further 
inquiry  ^ 

So  in  trespass  or  replevin^  against  overseers  of 
the  poor,  acting  virtute  officii,  if  the  plaintiff  be 
nonsuit  %  or  have  a  verdict  against  him "",  and  the 
jury  are  discharged,  without  inquiring  of  the  treble 
damages,  pursuant  to  the  statute  43  Eliz.  c.  2.  h 
19.  the  defect  may  be  supplied  by  a  writ  of  inqui- 
ry ;  because  such  inquiry  is  no  more  than  an  in- 
quest of  office.  In  such  case,  as  a  ground  for  award- 
ing a  v/rit  of  inquiry,  it  is  necessary  to  enter  a  sug- 
gestion upon  the  roll,  that  the  defendants  were 
overseers  of  the  poor;  and  that  the  action  was 
brought  against  them,  for  something  done  by  vir- 
tue of  their  office ''. 

The  writ  of  inquiry  may  be  executed,  on  due 
notice,  before  the  sheriff  or  his  deputy  "^ ;  or  by 
leave  of  the  court,  under  special  circumstances, 
before  the  chief-justice  "^  or  a  judge  of  assize,  as 
an  assistant  to  the  sheriff^:  And  where  the  writ  of 

inquiry 

s  Cro.  Car.  143.  214.  3  Wils.  442. 

t  1  Rol.    Rep.   272.    2- Rol.  ^  Cas.    temfi.   Hardw.    138. 

Rep.  112.   5  Mod.  76,  7.  118.  Say.  Rep.  214. 

Carth.  362.  1  Sajk.  205.  Skin.  ^  2  Wils.  379. 

595.  Comb.   344.  S.  C.  ^  12  Mod.  519.    1  Str.  612. 

li  Cas.  temp.  Hardw.  138.   2  2  Str.  853.  Barnes,  233- 

Str.    1021     S,    C.    Say.  Rep  y  12  Mod.  610. 
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inquiry  is  executed  before  the  chief- justice  or  a 
judge  of  assize,  it  is  usual  to  move  the  court,  for 
the  sheriff  to  return  a  good  jury.  But  unless  some 
matter  of  law  is  likely  to  arise  in  the  course  of  the 
inquiry,  the  court  will  not  give  leave  to  have  it  ex- 
ecuted before  a  judge,  merely  on  account  of  the  im- 
portance of  the  facts  \ 

The  notice  of  inquiry  should  be  in  writing " ;  and 
if  the  defendant  have  appeared,  and  his  attorney  be 
known,  it  should  be  delivered  to  such  attorney  ^ : 
or  if  an  agent  be  employed  in  country  causes,  the 
notice  should  be  delivered  to  the  agent  in  town, 
who  issues  the  siibpcenas^  and  not  to  the  attorney  in 
the  country:  ^  But  if  the  defendant  have  not  appear- 
ed, or  his  attorney  be  unknown,  the  notice  should 
be  delivered  to  the  defendant  himself,  or  left  at  his 
last  place  of  abode  *^.  If  the  venue  be  laid  in  London 
or  Middlesex^  and  the  defendant  live  within  forty 
computed'^  miles  irom.  London,  there  must  be  in 
general  eight  days  notice  of  inquiry,  exclusive  of 
the  day  it  is  given  ^;  which  notice  is  also  sufficient 
in  country  causes :  For  the  statute  14  Geo.  II.  c.  1 7. 
^  4.  which  requires  ten  days  notice  of  trial  at  the 
assizes,  does  not  extend  to  notices  of  inquiry.  But 
where  the  venue  is  laid  in  London  or  Middlesex, 
and  the  defendant  lives  above  forty  computed  miles 

from 

T-  Boddington  v.  Boddington,  d  2  Str.  954.  1215. 

E.  37  Geo.  III.  but  see  2  Sel.  «  Sty.  P.  R.  tit.  Mtice,  42  L 

12.  6  Mod.  146.  R.  M.  4  ATin.(c). 

-•  R.  M.  4  Ann.  (c),  8  Mod.  21. 

b  Say.  Rep.  133.  *  3  East,  568. 

'Id.  133. 
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from  London,  there  must  h^  fourteen  days  notice  of 
inquiry  :  And  Sunday  is  to  be  accounted  a  day  in 
these  notices,  unless  it  be  the  day  on  which  the  no- 
tice is  given  \  Where  the  plaintiff,  upon  any  plead- 
ing of  the  defendant,  tenders  an  issue,  and  the  pa- 
per-book is  made  up,  and  delivered  with  notice  of 
trial,  and  the  defendant  strikes  out  the  similiter,  and 
returns  the  book  with  a  demurrer,  if  judgment  be 
given  thereon  for  the  plaintiff,  the  defendant's  attor- 
ney shall  be  obliged  to  accept  of  notice  of  execu- 
ting the  writ  of  inquiry,  from  the  time  of  giving 
the  notice  of  trial  s.  Short  notice  of  inquiry  is  the 
same  as  short  notice  of  trial :  And  where  a  term's 
notice  of  trial  is  required,  there  must,  at  the  same 
distance  of  time,  be  the  like  notice  of  inquiry  ^. 

Where  the  inquiry  is  to  be  executed  before  the 
chief-justice  or  a  judge  of  assize,  the  notice  should 
l)e  given  for  the  sittings  or  assizes  generally;  but 
otherwise  the  notice  should  express  the  particular 
time  and  place  of  executing  it '.  A  writ  of  in- 
quiry may  be  executed  at  any  time  before,  or  on 

the 

'  R.  M.  4  Ann.  (c).  8  Mod.  a  writ  of  inquiry,  "  on  Tuesday 

21.  the  14th   day  of  January  in- 

g  R.  H.  8  G.  I.  stant,"  when  the  14th  of  Janu- 

h    2    Str.     1100,    Append,  ary  fell  on  a  7%z^rs&j/;  and  the 

Chap.  XXIII.  §  1 1.  court  refused  to  set  aside  the 

'Say.   Rep.    181.  and    see  execution  of  the  writ  of  inqui- 

Append.  Chap.  XXIII.  §  12,  ry  on  that   ground,  rejecting 

13,14.    In  the  common  pleas,  the    word  Tuesday  as  surplu- 

notice  was  given  of  executing  sage.  3  Bos.  Sc  Pul.  1. 
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the  day  it  is  returnable'';  but  not  on  a  Sunday  ^: 
and  where  the  notice  was  to  excuse  it  by  ten 
o'clock,  the  court  set  it  aside  for  uncertainty  *". 
The  usual  way  is  to  give  notice,  that  the  inquiry 
will  be  executed  between  two  certain  hours "  ;  as 
between  ten  and  twelve  o'clock  in  the  forenoon, 
or  between  four  and  six  in  the  afternoon,  of  a 
particular  day,  on  or  before  the  return  of  the  writ. 
On  a  notice  of  inquiry  so  given,  the  party  is  not 
tied  down  to  the  precise  time  fixed  by  the  notice  ; 
for  the  sheriff  may  have  prior  business,  which  may 
last  beyond  it :  Therefore  where  notice  was  given 
of  executing  an  inquiry,  between  ten  and  twelve 
o'clock,  and  the  irregularity  complained  of  was, 
that  the  defendant  and  his  \vitnesses  attended  till 
twelve,  and  after  the  hour  was  elapsed,  and  they 
were  gone,  the  writ  was  executed ;  the  court  re- 
fused to  set  aside  the  inquisition,  conceiving  it 
was  clearly  a  trick  of  the  defendant's  attorney,  to 
leave  the  place  immediately  after  the  hour  was 
passed  °. 

With  regard  to  the  place  of  executing  an  in- 
quiry,  it  must  be  executed  within  the  county 
where  the  action  is  laid.  In  Middlesex,  inquiries 
are  usually  executed  in  the  morning  during  term- 
time,  at  the  King's  Arms  Tavern,  Palace  Yard, 

fVestmhister  : 

k  2  Ld.  Raym.  1449.  f  Say.  Rep,  181 

'  1  Str.  387.  o  Doug.  198. 

^2  Str.  1142. 
Vol.  I.  :\  X 
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IVest minster:  and  in  the  afternoon  during  term- 
time,  as  well  as  in  vacation,  at  the  sheriff's  office 
in  7ooA-'s-court,  Cz/r^zVor- street,  C/iance7'z/-\'dne.  In 
London,  they  are  executed  in  term-time,  as  well  as 
vacation,  at  the  Secondary's  office,  Lothbiiry  : 
And  the  notice  should  be  given  accordingly.  Notice 
of  inquiry  may  be  cojitinued^  or  countermanded'^, 
in  like  manner  as  notice  of  trial. 

In  London  and  Middlesex,  the  writ  must  be  left 
at  the  sherift^'s  office,  the  day  before  the  time  ap- 
pointed for  its  execution  "^ :  And  if  either  party  pro- 
pose to  attend  by  counsel,  he  should  give  notice 
thereof  to  his  adversary  %  or  he  will  not  be  allowed 
for  it  in  costs.  Previous  to  the  execution  of  the 
inquiry,  witnesses  maybe  siibpana^donoixhtr  side^ 
And  the  execution  of  it  may  be  adjourned  by  the 
sheriff,  after  it  is  entered  upon"*.  And  if  the  plaintiff' 
do  not  proceed  to  execute  the  inquiry  according  to 
notice,  or  countermand   in    time,  the  defendant, 

on 

p  Append.  Chap.  XXIII.  §  §  16. 
15.  In  the  common  pleas,  if        »■  R.  jj.  23  G.  III. 
notice  of  a  writ  of  inquiry,  to         ^  Append.    Chap.    XXIII 

be    executed    at   a  particular  §  17. 

hour  and  place,  be  continued,        «^  For  the  process  of  subptx- 

the  notice  of  continuance  need  na  on  a  writ  of  inquiry,  and  the 

not  express  any  hour  or  place,  subpcena-iick^t,    see    Append 

1  Bos.  8c  Pul.  363.  Chap.  XXIII.  §  18,  19,  20. 

1  Append.    Chap.    XXIII.         "  2  Str.  853.  1259. 
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on  an  affidavit  of  attendance  and  necessary  ex- 
pences,  shall  have  his  costs,  to  be  taxed  by  the 
master "". 

Letting  judgment  go  by  default  is  an  admission 
of  the  cause  of  action :  And  therefore,  where  the 
action  is  founded  on  a  contract,  the  defendant  can- 
not give  in  evidence  that  it  was  fraudulent'''.  So  in 
an  action  on  a  promissory  note  or  bill  of  exchange, 
the  note  or  bill  need  not  be  proved,  though  it  must 
be  produced  before  the  jury,  in  order  to  see  whether 
any  money  appears  to  have  been  paid  upon  if^. 
And  where  an  action  was  brought  on  a  policy  of 
assurance,  on  a  foreign  ship,  wherein  there  was  a 
stipulation,  that  the  policy  should  be  deemed  suffi- 
cient proof  of  interest ;  the  plaintiff,  on  the  writ  of 
inquiry,  was  only  bound  to  prove  the  defendant's 
subscription  to  the  policy,  without  giving  any  evi- 
dence of  interest  ^. 

On  the  return-day  of  the  inquiry,  the  plaintift 
should  give  a  rule  for  judgment  %  with  the  clerk 
of  the  rules,  which  expires  in  four  days  ^  And  on 
the  expiration  of  such  rule  ^  the  sheriif  being  called 
upon  for  his  return,  will  deliver  it,  with  the  inqui- 
sition, 

V  1  Str.  317.  2  Str.  728.  R.        y  Doug.  315. 
H.  8  G.  I.  (a).  r.  Append.    Chap.    XXIII. 

w  1  Str.  612.  §  21. 

"  2  Su-.  1 149.   Barnes,  233,         »  1  Salk.  399. 
4.  3  Wils.  155.  Doug.  316.  3         ^  Id.  ibid. 
T.  R.301.  iH.Blac.  543. 
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sition^  to  the  plaintiff's  attorney;  who  gets  the 
inquisition  stamped,  with  a  double  half-crown 
stamp,  and  taxes  his  costs  thereon  with  the  master. 
Pending  the  rule  for  judgment,  the  defendant  may- 
move  to  set  aside  the  inquisition,  for  want  of  due 
notice'^;  or  on  account  of  an  objection  to  the  jury, 
or  mode  of  returning  them,  as  that  some  of  the  jury 
were  debtors  taken  out  of  prison  for  the  pur- 
pose of  attending'',  or  that  they  were  returned  by 
the  plaintiff's  attorney  ^ ;  or  for  excessive  damages  ^. 
And  where  the  damages  are  obviously  too  small, 
and  there  has  been  any  contrivance  by  the  defen- 
dant \  or  surprise  on  the  plaintiff',  or  the  sheriff  or 
jury  have  been  mistaken  in  point  of  law  ^,  but  not 
otherwise  \  the  plaintiff  may,  at  any  time  before 
final  judgment  signed  "",  move  to  set  aside  the  in- 
quisition. 

If  two  defendants  in  trespass  suffer  judgment  by 
default,  and  the  plaintifi'  execute  writs  of  inquiry, 
and  take  several  damages  against  them  separately, 
it  is  irregular;  and  if  the  plaintiff  enter  up  final  judg- 
ment 

^   Append.   Chap.   XXIII.  ^  1  Str.  515.  2  Str.  1259. 

§22,  Sec.  k  2  Salk.   647.    1  SU\   425. 

dSty.P.  R.  421.  8  Mod.  196.  2  Str.  1259.  6  T- 

e  4  T.   R.   473.    but  see   2  R.  60-8. 

Str.  1159.  '  2  Leon.  21.3  Leon.  117. 

fCowp.  112.  S.  C.    2   Str.  940.   2  Barnard. 

g  2  Leon.  214.  3  Leon.  117.  K.  B.    177.  S.  C.  Doug.  509. 

S.  C.    3  Bur.   1846.    3  Wils.  2  T.  R.  261. 

53.  ^  M^CuUoch  V.  TViUocksyM 

^  2  Salk,  647.  37  C  IIL 
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ment  for  those  several  damages  against  the  defend- 
ants, it  is  erroneous  :  But  the  court  will  permit  the 
plaintiff  to  set  aside  his  own  proceedings  before 
final  judgment,  on  payment  of  costs ".  And  if  the 
plaintiff,  on  the  execution  of  the  writ  of  inquiry, 
give  no  evidence  on  one  or  more  of  the  counts  in 
his  declaration,  he  may  afterwards  sue  for  the 
causes  of  action  contained  in  those  counts  :  Thus, 
where  the  plaintiff  in  a  former  action  declared  on  a 
promissory  note,  and  for  goods  sold,  but  upon  ex- 
ecuting a  writ  of  inquiry,  after  judgment  by  de- 
fault, gave  no  evidence  on  the  count  for  goods 
sold,  and  took  his  damages  for  the  amount  of  the 
promissory  note  only;  the  court  ruled,  that  the 
judgment  thereupon  was  no  bar  to  his  recovering 
in  a  subsequent  action  for  the  goods  sold  °. 

The  want  of  a  writ  of  inquiry  is  aided  by  the 
statute  of  Jeofails  p.  And  where  a  writ  of  inquiry 
had  been  many  years  executed,  and  costs  taxed 
upon  it,  but  no  final  judgment  entered  up;  there 
being  occasion  to  prove  the  debt  in  Chancery,  and 
the  writ  of  inquiry  being  lost,  a  rule  was  made  for 
a  new  writ  of  inquiry  and  inquisition,  according  to 
the  sheriff's  notes,  and  that  the  master  should  in> 
dorse  the  costs,  which  by  the  commitment-book 
appeared  to  have  been  taxed  *'. 

n  6  T.  R.  199.  P2Str.  878, 

°  Id.  607.  lid.  1077 

'  C-HAP' 
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CHAPTER  XXIV. 

Of  Oyer  <?/ Deeds,  £ifr. ;  Copies  of  written  l-t; - 

STRUMENTS;  PARTICULARS  q/DEMAND;  and 

INSPECTING  Books,  ^c. 

IITITHERTO  we  have  supposed  the  action  to 
be  rightly  brought,  and  considered  what  is  to 
to  be  done,  when  the  defendant  has  no  merits.  We 
have  seen,  that  in  such  case,  he  should  compromise 
or  compound  the  action,  confess  it,  or  let  judgment 
go  by  default.  But  when  the  case  is  different,  he 
should  prepare  for  his  defence;  and  for  that  pur- 
pose may,  if  circumstances  render  it  necessary, 
crave  oyer  of  deeds,  &:c.  or  copies  of  written  instru- 
ments, call  {or  particulars  of  the  plaintiff's  demand, 
or  claim  inspection  of  public  books,  court-rolls,  &c. ; 
or  he  may  move  the  court  to  change  the  venue, 
consolidate  actions  unnecessarily  divided,  or  strike 
out  superfluous  counts;  or  he  may  bring  money 
into  court. 

Oyer  of  deeds,  &:c.  is  demandable  by  the  plain- 
tiff, or  by  the  defendant.  If  the  plaintiff  in  his  de- 
claration necessarily  make  a  profert  in  curia  of  any 
deed,  writing,  letters  of  administration,  or  the  like, 
the  defendant  may  pray  oyer  ^ ;  and  must  have  a 

copy 

^Append.  Chap.  XXIV.  $  1, 
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copy  thereof  delivered  to  him,  if  demanded,  pay- 
ing for  the  same  after  the  rate  of  four-pence  per 
sheet,  and  also  for  the  stamps  ^.  And  a  defendant 
who  prays  oyer  of  a  deed,  is  entitled  to  a  copy  of 
the  attestation,  and  names  of  the  witnesses,  as  well 
as  of  every  other  part  of  the  deed  ^  So  likewise  if 
the  defendant  in  his  plea  make  a  necessary  profert 
in  curia  of  any  deed,  &c.  the  plaintiff  may  pray 
oyer**;  and  shall  have  a  copy,  at  the  like  rate  ^ :  And 
the  party,  of  whom  oyer  is  demanded,  is  bound  to 
carry  the  deed,  &c.  to  the  adverse  party  K  For^ 
merly,  all  demands  of  oyer  were  made  in  court, 
where  the  deed  is  by  intendment  of  law,  when  it 
is  pleaded  with  a  profert  in  curia  ^  :  And  therefore 
when  oyer  is  craved  it  is  supposed  to  be  of  the 
court,  and  not  of  the  party;  and  the  words  ei  legi- 
tur  in  hcec  verba^  &c.  are  the  act  of  the  court  ^.  In 
practice  however,  oyer  is  now  usually  demanded, 
and  granted  by  the  attornies '.  And  where  the  de- 
fendant is  entitled  to  have  oyer  of  a  deed,  it  can- 
not be  dispensed  with  by  the  court ;  nor  can  he  be 
compelled  to  plead  without  it '',  even  though  the 
deed  be  lost.     But  v/lierc  the  deed  is  in  the  hands 

of 

^  2  Salk.  497.  R.  T.  5  &  6  z  12  Mod.  598.  3  Salk.  119, 

Geo.  11.(6).  h  Id.  1  Sid.  108.  but  see  2 

f"  Willes,  288.  Lutw.  1644.  contra. 

d  Append.  Chap.  XXIV.  §  ^  6  Mod.  28. 

2.  k  2    Lil.   P.    R.     tit.    Oyer^ 

e  R.  T.   5  8c  6  Geo.  II.  (A).  266.  2  Keb.  274.  6  Mod.  28*. 

S  Mod.  122.  2   Str.      1186.     1    Wils.      16. 

f2T.  R.  40.  S.  C. 
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of  a  third  person,  the  court  will  oblige  him  to  give 
oyer,  and  produce  it  \ 

When  a  deed  is  shewn  in  court,  it  remains  there^^ 
in  contemplation  of  law,  all  the  term  in  which  it  is 
shewn ;   for  all  the  term  is  considered  in  law  but  as 
one  day.    And  at  the  end  of  the  term,  if  the  deed 
be  not  denied,  the  law  doth  adjudge  it  to  be  in  the 
custody  of  the  party  to  whom  it  belongs ;  but  if  it 
be  denied,  then  it  shall  remain  in  court  till  the  plea 
is  determined ;  and  if  it  eventually  turn  out  not  to 
be  a  good  deed,  it  shall  be  destroyed "".  But  letters 
testamentary,  or  of  administration,  are  not  sup- 
posed to  remain  in  court  all  the  term ;  for  the  party 
may  have  occasion  to  produce  them  elsewhere". 
Hence  it  is,  that  oyer  of  a  deed  cannot  in  strictness 
be  demanded,  but  during  the  same  term  it  is  plead- 
ed °.    And  as  a  general  imparlance  is  always  to  a 
subsequent  term,  it  follows  that  oyer  of  a  deed  can- 
not be  demanded  after  such  imparlance  ^    A  dif- 
ferent doctrine  is  indeed  laid  down  in  one  case  \ 
which  must  be  understood  of  a  special  imparlance, 
to  another  day  in  the  same  term. 

Though 

'-2  Str.  1198.  p  1    Keb.  32.    2  Lev.   142. 

n>  Co.  Lit.  23 1 .  b.  5  Co.  74.  Freem.  400.  3  Keb.  480.  49 1 . 

b.  2  Lutw.  1644.  S.  C.   6  Mod.   28.  but  see  2 

n  2   Salk.    497.     12  Mod.  Ld.   Raym.  970. 

598.  S.C.  '5  12  Mod.   99.  and  see  2 

o  5  Co.  74.  b.  2  Lutw.  1644.  Show.  310. 
I  T.  R.  149. 
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Though  oyer  is  not  in  strictness  demandable  of 
a  record''^  yet  if  a  judgment  or  other  matter  of  re- 
cord in  the  same  court  be  pleaded,  the  party  plead- 
ing it  must  give  a  note  in  writing,  of  the  term  and 
number-roll,  whereon  such  judgment  or  matter  of 
record  is  entered  and  filed ;  or  in  default  thereof, 
the  plea  is  not  to  be  received  ^  And,  probably  on 
this  account,  the  party  was  not  anciently  permitted 
to  plead  nul  tiel  record^  of  a  judgment  or  matter  of 
record  in  the  same  court  ^  But  where  a  judgment 
or  matter  of  record  is  pleaded  in  a  different  court, 
the  party,  not  being  entitled  to  an  account  of  the 
term  and  number-roll,  must  plead  nul  tiel  records 
And  it  seems,  that  oyer  is  not  demandable  of  an 
act  of  parliament "". 

Formerly,  the  defendant  was  allowed  oyer  of  the 
original- writ,  in  order  to  demur  or  plead  in  abate- 
ment, for  any  apparent  insufficiency  or  variance  ^'. 
But  this  indulgence  having  been  abused,  and  made 
an  instrument  of  delay,  a  rule  was  made,  that  a  de- 
fendant be  not  allowed  oyer  of  an  original- writ; 

and 

r  1    Ld.   Raym.  250.  347.  3Keb.76, 

(4th  edit,  note  a.)  Doug.  476,  "  Doug.   476.  Godb.   186. 

7.   1  T.  R.  149,  50.   but  see  1  contra. 

Ld.  Raym.  84.  v  Gilb.  C.  P.  52.  12  Mod. 

»   Keilw.    96.     Carth.   454.  35.  189.  2 Lutw.  1644.  6  Mod. 

I  Ld.  Raym.  347.  Carth.  517.  27.  2  Salk.  498.   2  Ld.  Raym, 

1  Ld.  Raym.  550.  2  Str.  823.  970.  R.  T.  5  &  6  Geo.  IL  (A), 

R.  T.  5  8c  6  Geo.  IL  (6).  2  Wils.  97.  6  T.  R,  363.  Co. 

«  5  Hen.  VIL  24. /J<?r.5nan.  Ent.  320 
Vol.  I.                      3  Y 
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and  that  if  he  demand  it,  the  plaintift'  may  proceed 
as  if  no  demand  had  been  made ''. 

The  demand  of  oyer  is  a  kind  of  plea  " ;  and 
should  regularly  be  made  before  the  time  for  plead- 
ing  is  expired ''.  If  it  be  not  made  till  after  that 
time,  the  plaintiif  may  consider  the  demand  as  a 
nullity,  and  sign  judgment.  But  though  oyer  be  not 
in  strictness  demandable^  yet  if  it  be  given,  the 
party  demanding  has  a  right  to  make  use  of  it  ^  If 
the  defendant  would  insist  upon  his  demand  of 
oyer,  he  should  move  the  court  to  have  it  entered 
upon  record "" :  if  the  plaintiff,  on  the  other  hand, 
would  contest  the  oyer,  he  may  either  counter- 
plead it,  or  strike  out  the  rest  of  the  pleading  and 
demur  ^ ;  upon  which  the  judgment  of  the  court  is, 
either  that  the  defendant  have  oyer,  or  that  he  an- 
swer without  it" :  On  the  latter  judgment,  the  de- 
fendant may  bring  a  writ  of  error ;  for  to  deny  oyer 
where  it  ought  to  be  granted  is  error,  but  not  ^ 
converso  ^. 

There  is  no  settled  time  prescribed  for  the  plain- 
tiffto  give  oyer;  but  the  defendant  shall  in  all  ca^es 

have 

^^  R.  T.  19  G.  III.   Doug.  s"  Doug.  476,  r. 

227,  8.  6T.  R.  363.  Barnes,  a  6  Mod.  28. 

340.    and   see  Bro.  Abr.    tit.  ^  2  Lev.  142.    2  Salk.  497 

Oyer^  pi.  19.  and  see  2  Ld.  Raym.  970. 

^  3  Salk.  119.  c2  Lev.  142. 

y  Fo^vler  z.n^  Dyer^  M.    20  d  2  Salk.  497.   6   Mod.    28, 

G.  in.andsee  2  Bos.  Sc  Pul.  2  Ld.    Raym.    970.     S.    C. 

379.  2  SU-.  1186.  1  Wils.  16.  S.C 
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liave  the  same  time  in  term  to  plead,  or  as  many 
pleading  days,  after  oyer  given,  as  he  had  at  the 
time  of  demanding  it  ^  And  he  may  either  set  forth 
the  oyer  in  his  plea  or  not,  at  his  election  *^:  If  he 
set  it  forth,  the  court  must  adjudge  upon  it,  as  par- 
cel of  the  record;  though  it  was  not  strictly  de- 
mandable,  at  the  time  of  granting  it  «:  But  the  de- 
fendant is  not  bound  to  set  it  forth  in  his  plea^ ;  and 
if  he  do  not,  the  plaintiff  may  pray  an  inrolment, 
and  so  make  it  part  of  his  replication. 

The  time  allowed  for  the  defendant  to  give  oyer 
of  a  deed,  &c,  to  the  plaintiff,  is  two  days  exclusive 
after  it  is  demanded  \  And  if  it  be  not  given  in 
that  time,  the  plaintiff  may  sign  judgment,  as  for 
want  of  a  plea '' :  If  given,  the  plaintiff  shall  have 
the  same  time  to  reply,  after  oyer  given  him  by  the 
defendant,  as  he  had  at  the  time  of  demanding  it'. 


If  the  action  be  foimdedon  a  written  instrument 
not  under  seal,  the  defendant  is  not  entitled  to  de- 
mand oyer :  but   the  distinction  formerly   taken 

was, 

«  I  Str.  705.  R.  T.  5    Sc  6         »>  2  Str.  1241.     1  Wils.  97. 

Geo.  II.   (b).  8  T.  R.  356,  7.  Bames,  327.  confra. 
Jnte,  426.  i  Garth.  454.    2  T.  R.  40. 

f  3  Str.  1241.   1  Wils.  97.  ^  6  Mod.  122. 

g  3    Salk.  1 19.  Carth.  513.         >  R.  T.  5  &  6  G.  II.  (6). 
♦  Mod.  27.  Doug.  476, 
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was,  that  where  the  plaintiff  declared  upon  a  wri- 
ting, the  court,  on  affidavit  that  he  had  no  part, 
would  let  him  have  a  copy;  but  where  the  declara- 
tion was  on  an  agreement  generally,  and  the  writing 
but  evidence  they  would  not  grant  it ".  And  ac- 
cordingly, where  an  action  was  brought  upon  a 
special  agreement  contained  in  a  note,  and  a  rule 
made  to  shew  cause,  why  the  plaintiff  should  not 
give  the  defendant  a  copy;  upon  cause  shewn, 
the  rule  was  discharged,  because  the  contract  upon 
which  the  action  was  founded  was  a  parol  contract, 
of  which  the  note  was  only  evidence,  and  therefore 
the  defendant  ought  not  to  have  a  copy  ".  But  at 
present,  wherever  the  action  is  founded  on  a  writ- 
ten instrument,  as  a  policy  of  assurance  °,  bill  of 
exchange,  promissory  note,  special  agi^eement,  or 
undertaking  in  writing  to  pay  the  debt  of  a  third 
person,  &:c.  whether  it  be  stated  in  the  declaration 
to  be  in  writing  or  not,  a  judge  on  summons, 
without  an  affidavit,  will  make  an  order  for  the  de- 
livery of  a  copy  to  the  defendant  or  his  attorney, 

and 

^  2  Keb.  430.  1  Sid.  386.  by  the  defendant,  his  attorney 

^  1  Salk.  215.  or  agent,  declare   in  writing 

o  By  the  statute  19  Geo.  II.  what  sums  he  hath  assured,  or 

c.  37.  §  6.  in  actions  upon  poli-  caused  to   be   assured,  in  the 

cies  of  assurance,  the  plaintiff,  whole,  and  what  sums  he  hath 

his   attorney    or  agent,   shall  borrowed   at   res/iondenlia    or 

within  fifteen  days  after  being  bottomree,  for  the  voyage,  or 

required  so  to  do  in  writing,  any  part  of  it. 
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and  that  all  proceedings  in  the  action  be  in  the 
mean-time  stayed.  And  where  the  dispute  was 
between  the  plaintiff  a  factor  in  Smithjieldj  and  the 
defendant  a  grazier;  the  court,  upon  the  defen- 
dant's motion,  made  a  rule  for  the  plaintiff  to  shew 
cause,  why  he  should  not  produce  at  the  trial  the 
several  books  wherein  he  entered  the  accounts  of 
beasts  sold,  and  of  monies  received,  on  the  defen- 
dant's account:  and  no  cause  being  shewn,  the 
rule  was  made  absolute  p. 

Where  the  defendant  has  the  custody  of  a  writ- 
ten instrument,  which  he  holds  as  a  trustee,  the 
court  in  some  instances  will  order  him  to  give  an 
inspection  and  copy  of  it  to  the  plaintiff,  at  his 
expence,  and  to  produce  it  for  various  purposes: 
Thus,  where  the  defendant  was  a  stakeholder,  the 
court  ordered  him  to  give  the  plaintiff,  at  his  ex- 
pence,  a  copy  of  the  articles  for  Epsom  races,  and 
to  produce  the  same  at  the  trial ''.  So  we  have  seen, 
that  the  plaintiff  may  have  a  rule  nisi  for  the  defen- 
dant to  produce  a  deed,  before  the  commissioners 
of  the|stamp- office,  to  be  stamped;  and  also  to  give 
the  plaintiff  a  copy  of  it,  in  order  that  he  may  de- 
clare thereon  ^  And  where  an  action  is  brought 
by  a  sailor  for  his  wages,  on  ship's  articles,  against 
'J^he  captain,  in  whose  custody  they  are,  it  seems 

that 

p2Str.  1130.  -i  Barnes,  439,  f^fn^e,  440. 
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that  under  the  equity  of  the  statute  2  Geo.  II.  c 
36.  \  8.  the  defendant,  if  required,  should  pro- 
duce and  give  a  copy  of  the  articles  (*).  But  in  ge- 
neral, the  court  will  not  oblige  a  plaintiff  to  dis- 
cover the  evidence  in  support  of  his  action,  pre- 
vious to  the  trial ;  and  therefore  they  will  not  make 
a  rule  upon  him  to  produce  his  books,  &c  ^ :  Nor 
can  a  rule  be  had  for  the  inspection  of  books,  &c. 
of  Si  private  nature,  in  the  hands  of  third  persons  \ 

Where  the  declaration  does  not  disclose  the  par- 
ticulars  of  the  plaintiff's  demand,  as  in  actions  of 
assumpsit,  or  debt  for  goods  sold,  or  for  work  and 
labour,  &c.  the  defendant's  attorney  or  agent 
may  take  out  a  summons  before  a  judge,  for  the 
plaintiff's  attorney  or  agent  to  shew  cause,  why  he 
should  not  deliver  to  the  defendant's  attorney,  or 
agent,  the  particulars  in  writing  of  tlie  plaintiff's 
demand,  for  which  the  action  is  brought,  and  why 
all  proceedings  should  not  in  the  mean-time  be 
stayed  ".  This  summons,  which  cannot  it  seems  be 
had  till  after  the  defendant  has  appeared",  is  usually 
taken  out  before  plea;  and  unless  good  cause 
be  shewn  to  the  contrary,  the  judge  will  make  an 
order  '",  agreeably  to  the  summons,  which  operates 

as 

"  6  Mod.  264.  but  see  4  Bur-  ^  3  Bur.  1390.  and  see  Ap- 

2489.  pend.  Chap.  XXIV.  §  3. 

t  1  Ld.   Raym.  705.     2  Ld.  ^1  Bos.  £c  Pul.  378. 

Raym.  927.   1  Barnard.   466.  ^'  Append.    Chap.    XXIV. 

Barnes,  235.  C as. /e/n/K  Hard w.  §4. 

130.  2  Blac.  Rep.  850.  (*)  Abbott  on  Shipping,  389. 
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as  a  stay  of  proceedings  till  the  particulars  are  de- 
livered ". 

*  So  if  an  action  be  brought  on  a  bond  condi- 
tioned for  the  performance  of  covenants,  or  to  in- 
demnify, &.C.  the  defendant  may  call  for  a  particu- 
lar of  the  breaches,  for  which  the  action  is  brought. 
And  where  a  general  form  of  declaring  is  given  by 
act  of  parliament,  as  upon  the  statute  9  Ann.  c.  14. 
or  upon  the  25  Geo.  II.  c.  36.  it  seems  reasonable 
that  the  plaintiff,  if  required,  should  give  an  ac- 
count of  the  particulars  of  his  demand,  in  order  to 
enable  the  defendant  to  prepare  for  his  defence. 
But  wherever  the  particulars  of  the  demand  are 
disclosed  in  the  declaration,  as  in  special-assiimpsitSy 
covenant^  or  debt  on  articles  of  agreement,  &c.  or 
in  actions  on  matters  of  record,  an  order  for  such 
particulars  does  not  seem  to  be  requisite. 

In  ejectment^  brought  on  the  forfeiture  of  a  lease, 
the  court  will  compel  the  plaintiff  to  deliver  a  par- 
ticular of  the  breaches  of  covenant,  on  which  he 
intends  to  rely  ^.  So  if  the  plaintiff  declare  gene- 
rally in  eject?ne?it, Siud  the  defendant  have  any  doubt 
what  lands  the  plaintiff  means  to  proceed  for,  he 
may  call  upon  him  by  a  judge's  order,  to  specify 
them  ^:  And  on  the  other  hand,  the  plaintiff  may 
call  on  the  defendant,  to  specify  for  what  he 
defends,  when  that  is  not  ascertained  by  the  con- 
sent-rule ^.    But  in  general,  the  injury  complained 

of 

»Butsee2Bos.  8c  Pul.  363.  ^  7  T.  R.  332.  and  the  cases 
C.  P.  contra.  there  cited. 

y  6  T.  R.  597. 

*  From  the  Addenda  to  the  London  edition. — "  In  assumpsit  for  non- 
performance of  a  contract  for  the  sale  of  a  Jiouse,  with  counts  to  re- 
cover back  the  deposit,  the  plaintiff"  having^  in  his  first  count  alleged 
that  the  defendant,  who  was  to  make  a  good  title,  had  delivered  an 
abstract  which  was  insufficient,  defective  and  objectionable,  the  court 
of  common  pleas  obliged  the  plaintiff  to  give  a  particular  of  all  objec- 
tions to  the  abstract,  arifsing  unon  matters  of  fact"    3  Bos.  &  Pul. 
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of  in  actions  for  wrongs,  is  stated  in  the  declara- 
tion: and  therefore  in  such  actions,  it  is  not  usual 
to  make  an  order  for  the  particulars  :  but  circum- 
stances may  occur,  which  render  it  necessary. 

As  the  defendant  is  allowed  to  call  for  the  par- 
ticulars of  the  plaintiff's  demand,  so  when  the  de- 
fendant pleads  or  gives  a  notice  o(  set-off]  for  goods 
sold,  &:c.,  the  plaintiff  may  take  out  a  summons 
for  the  particulars ;  upon  which  the  judge  will  make 
an  order  for  the  defendant  to  deliver  them  in  a  cer- 
tain time,  or  in  default  thereof,  that  he  be  pre- 
cluded from  giving-  evidence  at  the  trial,  in  support 
of  his  set-off.  Under  a  judge's  order  for  particu- 
lars, the  plaintiff  or  his  attorney  or  agent  should 
deliver  a  particular  account  in  writing  of  the  itef?is 
of  the  demand,  and  when  and  in  what  manner  it 
arose  :  And  where  there  has  been  an  account  cur- 
rent, and  payments  have  been  made,  for  which  the 
party  means  to  give  credit,  it  is  said  that  the  par- 
ticular ought  to  contain  as  well  those  matters  for 
which  he  means  to  give  credit,  as  those  for  which 
the  action  is  brought  ■^.  But  it  is  sufficient  to 
refer  in  a  bill  of  particulars,  to  an  account  already 
delivered,  without  restating  it  ^  If  the  particu- 
lars delivered  under  a  judge's  order  be  not  suffi- 
(uently  explicit,  the  party  to  whom  they  are  de- 
livered may  take  out  a  summons,  and  obtain  an 
order  {(yc  further  particulars  :  and  if,   on  the  other 

hand, 

,?  Esp.  Gas.  Ni.  Pri.  280.  ^Peake,  Cas.  ^'?.  Pri.  172. 
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hand,  they  are  incorrect,  or  not  sufficiently  com- 
prehensive, the  party  delivering  them  may  have  a 
summons  and  order  to  amend  them  ^ 

At  the  trial,  the  particulars  of  the  plaintiff's  de- 
mand, or  of  the  defendant's  set-off,  if  delivered, 
are  considered  as  incorporated  with  the  declaration, 
plea,  or  notice;  and  on  production  of  the  order, 
and  proof  of  their  delivery,  the  parties  are  not  al- 
lowed to  give  any  evidence  out  of  them  "^.^  But  an 
item  of  the  plaintiff's  demand,  appearing  on  the 
face  of  the  defendant's  set-off,  given  in  under  a 
judge's  order,  is  not  such  an  admission  as  super- 
sedes the  necessity  of  the  plaintiff's  proving  it  ^  If 
the  particulars  of  the  defendant's  set-off  are  not  de- 
livered, within  the  time  mentioned  in  the  judge's 
order,  the  defendant  is  precluded  by  the  terms  of 
it,  from  giving  any  evidence  in  support  of  his  set- 
off. In  an  action  of  assumpsit  brought  by  the  as- 
signees of  a  bankrupt,  the  defendant  called  for  the 
particulars  of  the  plaintiff's  demand,  which  were 
given  him,  and  then  pleaded  in  abatement,  that 
the  promises  were  made  by  himself  and  another  per- 
son jointly:  issue  being  joined  on  this  plea,  it  ap- 
peared in  evidence  at  the  trial,  that  the  particulars 

chiefly 
«:  And  an  amendment  was  f'  Peake,  Cas.  J\''i.  Pri.  172. 
allowed,  in  the  Common  Pleas,  1  Esp.  Cas.  M.  Pri.  195.  5 
after  the  plaintiff  had  been  Esp.  Cas.  M.  Pri.  168.  2 
nonsuited  for  a  defect  in  the  Bos.  &  Pul.  243.  S.  C.  2  Sel. 
bill  of  particulars,  and  a  new  Pr.  463. 
trial  granted,  on  payment  of  ^  2  Esp.  Cas.  JVi.Pri.  602, 
costs.  2  Bos.  8c  Pul.  245. 

*  From  the  Addenda  to  the  London  edition. — "  Therefore  where  the 
particular  of  the  plaintiff's  demand  was  a  promissory  note  only,  and 
on  heing  produced  it  appeared  to  be  improperly  stamped,  so  that  it 
could  not  be  given  in  evidence,  the  plaintiff,  though  he  might  other- 
wise have  gone  into  the  consideration  of  the  note,  was  held  to  be  pre- 
cluded therefrom  by  his  particular."  4  Esp.  Cas.  A7.  Pri-  7 

Vol.  I.  3  Z 


538  OF  INSPECTING   BOOKS,  ScC. 

chiefly  related  to  transactions  between  the  bank- 
rupt and  the  defendant  jointly  with  the  person 
mentioned  in  the  plea;  and  though  there  were 
some  items  which  concerned  the  defendant  only, 
yet  as  these  were  not  distinguished  from  the  rest, 
the  chief- justice  would  not  suffer  them  to  be  given 
in  evidence,  and  nonsuited  the  plaintiff :  The 
court  was  afterwards  moved,  but  refused  to  set 
aside  the  nonsuit  ^. 


We  have  already  seen,  that  the  parties  are  not 
entitled  to  the  inspection  of  books,  &c.  of  a  pri- 
vate nature  ^.  But  it  is  a  general  rule,  that  a  party 
has  a  right  to  inspect  and  take  copies  of  such  books, 
&c.  as  are  of  a  public  nature,  wherein  he  has  an 
interest;  so  as  they  be  material  to  the  suit,  and 
the  party  in  possession  be  not  obliged  to  furnish  evi- 
dence against  himself,  in  a  criminal  prosecution  ^. 
And  if  they  are  not  evidence  of  themselves,  the 
court  will  order  them  to  be  produced  at  the  trial'; 
otherwise  a  copy  is  sufficient :  And  they  will  never 
make  a  rule  to  produce  the  original,  unless  it  be 
necessary  to  inspect  it,  on  account  of  an  erasure  or 
new  entry  ^. 

The 

f   Cohort    and    others,     as-        ^  1  Blac.  Rep.  44. 
signees,  &c.   v.   Selby^  E.    36         M  Str.    126.   12  Vin.  Abr. 

G.  III.    1  Esp.  Cas.  M.  JPri.  104.  pi.  68.  S.  C.  Barnes, 468. 

452.    S.  C.  2  T.  R.  234. 

tAnte,  554.  k  1  Str.  307,  Say.  Rep.  76^ 
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The  books  of  the  Sessions  are  considered  as  pub- 
lic books,  which  every  one  has  a  right  to  inspect  K 
And  every  man  has  a  right  to  inspect  the  proceed- 
ings, to  which  he  himself  is  a  party  "" ;  for  he  has 
an  interest  in  such  proceedings.  But  upon  an  in-- 
dictment  for  felony,  it  is  not  usual  to  grant  a  copy 
of  the  record  of  acquittal,  where  there  is  any  the 
least  probable  cause  for  the  prosecution  ". 

Parish-hooks,  and  the  books  of  the  Custom-house, 
Post-of^cCy  Baiiky  South-Seahou.se,  India  compa- 
ny, &c.  are  to  some  purposes  considered  as  public 
books ;  and  persons  who  have  an  interest  therein, 
have  a  right  to  inspect  them  ".  So  the  books  of  the 
commissioners  of  the  lottery,  and  their  numerical 
lists  are  of  a  public  nature ;  and  are  kept  by  the 
commissioners  in  trust  for  the  ticket-holders,  who 
are  entitled  to  an  inspection  of  them,  by  rule  of 
court  p.  But  access  is  not  allowed  to  parish-books^, 

&c. 


»  1  Wils.  297.  Rex  v.  Berk- 
ing,  cited  in  1  Wils.  240.  1 
Blac.  Rep.  39.  S.  C. 

m  1  Str.  126.  12  Vin.  Abr. 
104.  pi.  68.  S.  C.  Cas.  temfi. 
Hardw.  128,  2  Str.  1242. 
Barnes,  236.  468.  But  see  1 
Ld.  Raym.  252.  Carth.  421. 
S.  C.  Gilb.  Cas.  B.  R.  134. 
(Dr.  West's,  Case)  2  Str.  1005. 
1  Wils.  240.  1  Blac.  Rep.  41. 
S.  C.  cited.  Say.  Rep.  250. 

"  1  Ld.  Raym.  253.  Carth, 


421.  S.  C.  3  Blac.  Com.  126. 
But  see  2  Str.  1122.  1  Blac. 
Rep.  385.  Leach's  Cr.Law,  25. 

°  2  Ld.  Raym.  851.  7  Mod. 
129.  S.  C.  1  Str.  304.  1  Bar- 
nard. 455.  2  Str.  954.  Barnes, 
236. 

p  Schinotti  v.  Bumstead  and 
others,  H.  36  G.  IIL 

q  As    to   fiarish -hock.^,   see 

5  Mod.  395.  1  Ld.  Raym.  337. 

S.     C.     12    Vin.    Abr.    147. 

pi.      11.      1     Barnard.      100. 

1  Wih, 
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&:c.  for  the  trial  of  questions  of  2i  private  nature,  or 
in  collateral  actions,  brought  by  or  against  persons 
who  have  no  interest  therein.  And  though  the 
East -India  Company  are  compellable  to  produce 
their  public  books  %  yet  they  are  not  obliged  to 
produce  their  books  of  letters',  &c. ;  nor  their  pri- 
vate books,  relating  to  the  appointment  of  their 
servants  ^ 

The  Court-rolls  and  books  of  a  manor  are  of  a 
public  nature,  the  tenants  have  an  interest  therein, 
and  the  lord  who  has  the  custody  of  them,  is  con- 
sidered merely  as  a  trustee  " :  Hence  it  is  of  course, 
to  grant  leave  to  inspect  the  court-rolls,  8s:c.  of  a 
manor,  on  the  application  of  a  tenant  of  the  ma- 
nor, who  has  been  refused  that  permission  by  the 
lord^.  But  this  privilege  is  confined  to  the  tenants 
of  the  manor :  for  the  lord  or  tenants  of  a  different 
manor,  having  no  interest  in  the  court-rolls,  &c. 
cannot  claim  the  inspection  of  them  '".  And  2i  free- 
hold tenant  of  a  manor  has  no  right  to  inspect  the 

court- 

i  Wils.  240.  but  see    I  Blac.  «  1  Str.  646. 

Rep.  27.  And  as   to   custom-  t  2  Str.  717. 

house  books,    &c.    see   1   Ld.  "  Id.  955.  1005. 

Raym.    705.   2   Str.    1005.   1  ^  3    t.   R.    141.    and    see 

Wils.  240.  Say.  Rep.  250.  1  Barnes,   236.     2    Blac.   Rep. 

Blac.  Rep.  40.  S.  C.  but  see  1061.  accord. 

Barnes,  235.  Com.  Rep.  555.  ^  12  Vin.  Abr.  146.    Bunb. 

S.  C.  269.    2    Str.    1005.    3   T.   R. 

^  7  Mod.  129.  2  Ld.  Raym.  142. 
851.  S.  C. 
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court-rolls,  unless  there  be  some  cause  depending, 
in  which  his  right  may  be  involved  ". 

So  the  books  of  a  Corporation  are  in  nature  of 
public  books  ^;  and  every  member  of  the  corpo- 
ration, having  an  interest  therein,  has  a  right  to 
inspect  and  take  copies  of  them,  for  any  matter 
that  concerns  himself,  though  it  be  in  a  dispute 
with  others  '^.  But  pending  an  action  by  a  corpo- 
ration for  tolls,  the  court  will  not  grant  leave  to 
inspect  the  corporation  books  or  muniments,  on 
the  application  of  the  defendant,  a  stranger  to  the 
corporation  "* :  And  the  inspection,  when  granted, 
is  confined  to  the  subject  matter  in  dispute  ^.  These 
rules  of  inspection,  in  cases  of  copyholds,  corpo- 
rations, &c.  are  never  granted,  but  only  where  ci- 
vil rights  are  depending "-,  for  it  is  a  constant  and 
invariable  rule,  that  in  criminal  cases,  the  party 
shall  never  be  obliged  to  furnish  evidence  against 
himself"*. 

The 


Jt  r  T.  R.  746.  and  see  1 
Wils.  104.  where  a  freeholder 
was  refused  a  rule  to  inspect 
the  rolls  of  the  manor,  in  a 
case  between  himself  and  the 
lord,  touching  a  cofiykold.  But 
see  Barnes,  237.  2  Blac.  Rep. 
1030.  semb.  contra;  and  see  2 
Vez.  620. 

y  2  Str.  954,  5. 

'  Id.  1223.  Barnes,  235. 
Com.  Rep.  555.  S.  C. 

as  T.  R.  590.  and   see   5 


Mod.  395.  1  Ld.  Raym.  337. 
S.  C.  2  Str.  1203.  Barnes, 
238.  3  Wils.  398.  2  Blac.  Rep. 
877.  "^.C. accord.  1  T.  R.  689. 
3  T.  R.  303,  I  H.  Blac.  211. 
contra. 

^  1  Barnard.  455.  2  Str. 
1005.  1223.  1  Wils.  239. 
1  Blac.  Rep.  40.  S.  C.  ST. 
R.  303.  but  see  3  T.  R. 
579. 

c  1  Wils.  240. 

-1  I  Ld.  Raym.  705.  2  Ld. 
Ravm 
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The  motion  for  leave  to  inspect  books,  &c.  is 
founded  on  an  affidavit,  stating  the  circumstances 
under  which  the  inspection  is  claimed,  and  that  it 
has  been  demanded  and  refused  ^  If  a  rule  be 
made  to  shew  cause  why  an  information  should  not 
be  filed,  in  nature  of  a  quo  warranto,  the  court  will 
make  a  rule  for  the  prosecutor  to  inspect  and  take 
copies  of  books  and  records,  as  soon  as  the  rule  to 
shew  cause  is  granted  h  but  if  a  rule  be  made  to 
shew  cause  why  a  mandamus  should  not  be  awarded, 
the  court  will  not  make  a  rule  for  the  prosecutor 
to  inspect  and  take  copies  of  books  and  records, 
until  the  rule  be  made  absolute,  and  a  return 
made  to  the  mandamus  ^.  And  in  an  action  against 
a  corporation,  upon  a  right  of  toll,  the  court  re- 
fused a  rule  to  inspect  the  public  books,  records, 
and  writings  of  the  corporation;  because  no  issue 
was  joined,  so  that  it  could  not  appear  whether 
such  inspection  would  be  necessary  ^, 

Raym.    927.   2   Str.    1210.    1  notis. 

Wils.  239.   1    Blac.   Rep.  37.  f  Cas.    temiu   Hardw.    245- 

S.  C. /rf.   351.    S.  P.   4    Bur.  Say.  Rep.   145.  but  see  3  T. 

2489.      1  T.  R.  689.    3  T.  R.  R.581. 

142.  g  Say.  Rep.     145.     1     Ld. 

e  Barnes,  236.  3  Wils.  399.  Raym.  253.  accord. 

Where  no  action  is  depending,  ^  2  Blac.  Rep.  877.  3  Wils. 

the  motion  is  for  a  mandamus;  398.    S.  C.  1  Ld    Raym.  253. 

as  to  which,  see  Mr.  Ao/ara's  Carth.  421.  S.  Q.  accord. 
edition  of  Strange,  p.  1223. in 

CHAP- 
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Of  CHANGING     THE     VenUE,    CONSOLIDATING 

Actions,  cnaf  striking  out  Counts. 

'T^HE  law  having  settled  the  distinction  betweer, 
local  and  transitory  actions,  it  seems  that  to- 
wards the  reign  of  Rich.  II.  it  was  greatly  abused^; 
for  a  litigious  plaintiff  would  frequently  lay  his  ac- 
tion in  a  foreign  county,  at  a  great  distance  from 
where  the  cause  of  it  arose,  and  by  that  means 
oblige  the  defendant  to  come  with  his  witnesses  in- 
to that  county.  To  remedy  which,  it  was  ordained 
by  statute  '',  "to  the  intent  that  writs  of  debt  and 
"  accompt,  and  all  other  such  actions,  be  from 
"  henceforth  taken  in  their  counties,  and  directed 
"  to  the  sheriffs  of  the  counties  where  the  contracts 
"  of  the  same  action  did  arise;  that  if  from  hence- 
"  forth,  in  pleas  upon  the  same  writs,  it  shall  be 
"  declared,  that  the  contract  thereof  was  made  in 
"  another  county  than  is  contained  in  the  original- 
"  writ,  that  then  the  same  writ  shall  be  utterly 
"  abated."  The  design  of  this  statute  was  to  com- 
pel the  suing  out  of  all  writs  arising  upon  contract, 
in  the  very  county  where  the  contract  was  made  % 

agreeably 

a  Gilb.  C.  P.  89.  c  2  Blac.  Rep.  1032. 

fc  6  R.  II.  c.  2. 
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agreeably  to  the  law  of  Henry  the  first  ^^  Unusquis- 
que  per  pares  suos  judicandiis  est,  et  cjusdem  pro- 
vincial; peregrina  vero  jiidicia  modis  omnibus  sub- 
movemus ".  But  as  the  statute  only  prescribes,  that 
the  count  shall  agree  with  the  writ,  in  the  place 
where  the  contract  was  made,  it  did  not  effectually 
prevent  the  mischief^:    And  therefore  a  statute  of 
Henri/ the  fourth  ^  directs  all  attorniesto  be  sworn, 
that  they  will  make  no  suit  in  a  foreign  county ; 
and  there  is  an  old  rule  of  court '',  which  makes  it 
highly  penal  for  attornies  to  transgress  this  statute. 
Soon  after  the  statute  of  Henry  the  fourth,  a 
practice  began  of  pleading  in  abatement  of  the  writ, 
the  impropriety  of  its  venue,  even  before  the  plain- 
tiff had  declared  \  At  first,  in  the  reign  of  Henry 
the  fifth,  they  examined  the  plaintiff  upon  oath, 
as  to  the  truth  of  his  venue :  But  soon  after,  they 
began  to  allow  the  defendant  to  traverse  the  venue, 
and  to  try  the  traverse  by   the  country  ''.  This 
practice  being  subject  to  inuth  delay,  the  judges 
introduced  the  present  method  of  changing  the  ve- 
nue upon  motion,   on  the  equity  of  the  above  sta- 
tutes ;  which  Lord  Holt  says  \  began  in  the  time  of 
James  the  first:    And   accordingly  we  find,  that 
among  the  fees  of  this  court,  as  found  by  a  jury, 

under 

J  Leg.  Hen.  I,  c.  31.  ^  2  Blac.  Rep.  1033. 

«  Gilb.  C.  P.  89.  in  notis.  ^  Rastal,  tit.  Debt,   184.  {b^. 

"  2  Blac.  Rep.  1032.  Fitz.  Abr.  tit.  Brief,  18. 

g  4  Hen.  IV.  c.  18.  i  2  Salk.  670. 

^  R.  M.  1654.  §  5. 
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under  the  king's  commission  in  1630,  one  is,  "  for 
■"  every  rule  to  alter  a  visne  ""."  The  form  of  the 
rule  and  affidavit  are  also  stated  by  Styles  ",  as  es- 
tablished in  23  Car.  I. 

But  whenever  the  practice  began,  it  is  now  set- 
tled, that  in  transitory  actions,  the  venue  may  be 
changed  upon  motion,  either  by  the  plaintiff  or 
defendant.  The  plaintiff  shall  not  directly  alter  his 
venue  after  the  essoign-day  of  the  next  term  after 
appearance ;  though  he  would  pay  costs,  or  give  an 
imparlance  "^ :  Yet  he  may  in  effect  do  it,  by  mo- 
ving to  amend  p;  and  that,  after  the  defendant  has 
changed  the  venue  i,  or  pleaded  \  and  even  after 
two  terms  have  elapsed  from  the  delivery  of  the 
declaration  ^ 

The  defendant  is  in  general  allowed  to  change 
the  venue  in  all  transitory  actions,  arising  in  a  county 
different  from  that  where  the  plaintiff  has  laid  it  *; 
and  he  may  even  change  it  from  London  to  Mid- 
dlesex "",  or  vice  versa  ".  But  the  venue  cannot  be 
changed  in  local  actions^''.  And  in  fr«;z5zYory  actions, 
where  material  evidence  arises  in  two  counties,  the 
venue  may  be  laid  in  either  ^ :    And  if  it  be  laid  in 

a  third 

m  Trye's /««//.  231.  s  Say.  Rep.  150.  294. 

"  Sty.   P.    R.   (ed.    1707.)        t  r.  m.  1654.  §  5. 
631.  "  2  Str.  857. 

o/rf.  625.R.M.  lOGeo.  11.        V2T.  R.  275. 
X£^.  2.  (c).  "  w  Say.  Rep.  146. 

q  2  Str.  1 162.  X  7  Co.  2.  c.  2   Salk.  669. 

p  Id.  1202.  R.  M.   10  Geo.  II.  reg.  2.  (c)„ 

r  1  Wils.  173.  2  T.  R.  275.    7  T.  R.  583. 

Vol.  I.  4  A 
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a  third  county,  the  court  will  not  change  it ;  for 
the  defendant  in  such  case  cannot  make  the  neces- 
sary affidavit,  that  the  cause  of  action  arose  in  a 
particular  county,  and  not  elsewhere.  Thus,  where 
the  venue  was  laid  in  London,  and  it  appeared  from 
the  affidavit,  that  the  cause  of  action  arose  upon  a 
bridge  called  JTiw^'^- bridge,  partly  in  the  county 
of  Kent,  and  partly  in  the  county  of  the  city  of 
Canterbury,  and  not  elsewhere,  the  court  refused 
to  change  the  venue  ^. 

Where  the  cause  of  action  arises  out  of  the  realm, 
the  court  will  not  change  the  venue ;  because  the 
action  may  as  well  be  tried  in  the  county  where 
the  venue  is  laid,  as  in  any  other  where  the  cause 
of  action  did  not  arise  ^  And  in  other  cases,  we 
have  just  seen,  that  in  order  to  change  the  venue, 
it  is  indispensably  necessary  that  the  cause  of  action 
should  be  wholly  confined  to  a  single  county.  There- 
fore in  an  action  of  debt  on  bond,  or  other  speci- 
alty ^,  the  court  will  not  change  the  venue,  unless 
some  special  groundbe  laid^;  for  debitumet  contrac- 
tus sunt  nidl'ius  loci,  and  bonds  and  other  specialties 

are 

y  1  Wils.  178.  C.  P.  90.   Balein  v.   Kent,  E. 

-  Say.  Rep.  77.  Covvp.  ire.  20    Geo.   III.     Barnes,   491. 

and  see  )  H.  Blac.  280.  Or  on  an  award.     2  Bos.  & 

a  1  Keb.  65.  1  Sid.  87.   Sty.  Pul.  355. 

P.  R.  631.    2  SU'.  878.  Andr.  ^  Pole  v.   Horobin,   M.    22 

66.    R.    M.    10      Geo.    II.  Geo.  III.    IT.  R.  781.  and 

{c).  Gilb.   K.  B.   339.  Gilb.  see  1  Bos.  &  PuK  425. 
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are  bona  7iotabilia,  wherever  they  happen  to  be  •=.  In 
analogy  to  which  it  is  now  holden  ^,  agreeably  to 
the  practice  of  the  court  of  common  pleas  ^,  that 
the  venue  cannot  be  changed  in  an  action  upon  a 
promissory  note  or  bill  of  exchange.  But  the  venue 
may  still  be  changed  in  an  action  upon  a  policy  of 
insurance  ^,  not  being  by  deed ;  or  in  any  other 
action,  the  right  of  which  is  founded  upon  simple 
contract  s. 

In  an  action  for  scandalum  magnatum^  the  court 
will  never  change  the  venue  ^;  because  a  scandal 
raised  of  a  peer  of  the  realm  is  not  confined  to  any 
particular  county,  but  reflects  on  him  through  the 
whole  kingdom :  and  he  is  a  person  of  so  great 
notoriety,  that  there  is  no  necessity  for  obliging 
him  to  try  his  cause  to  the  neighbourhood.  So  in 
an  action  for  a  libel,  published  in  a  newspaper  in 
one  county,  and  circulated  in  other  counties  \  or 
contained  in  a  letter,  written  by  the  defendant  in 
one  county,  and  directed  into  another  ^^  the  court 

will 

c  1  T,  R.  571.  1036.  2  Bos.  &  Pul.  355. 

dAndr.    66.     per   Chafifile  f  Andr.    66.    2    Str.    1180. 

Just.  R.  M.    10  Geo.  II.  (c).  Say.  Rep.  7.    2  T.  R.   275- 

Precious  v.  Bennet,  E.  25  Geo.  7  T.  R.  205. 

III.    1  T.  R.  571.  but  see  the  g  Say.  Rep.  ?. 

opinion  of  the  other  justices  in  ^^  1  Lev.  56.   2   Salk.   668. 

Andr.  66.    1   Wils.  41.  Say.  Carth.  400.  S.  C.  2  Str.  807„ 

Rep.  7.  contra.  Barnes,  482.  Gilb.  C.  P-  90. 

«  Barnes,   480.   483.    485.  ^  1  T.  R.  571. 

187.    491,    9..     2  Bl?.c.    Rep.  k /rf.  647 
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will  not  change  the  venue ;  because  the  defendant 
cannot  make  the  common  affidavit,  that  the  cause 
of  action  arose  in  a  single  county,  and  not  elsewhere; 
And  for  a  similar  reason,  the  venue  cannot  be 
changed  in  an  action  against  a  carrier  or  lighter- 
man ',  or  for  an  escape  '",  or  false  return  ".  So  in  an 
action  for  infringing  a  patent,  the  plaintiff  cannot 
change  the  venue  from  Middlesex,  to  any  other 
county  °.  But  in  an  action  for  a  libel,  the  court  will 
change  the  venue  into  a  county,  in  which  it  was 
both  written  and  published  ^ :  And  the  distinction 
seems  to  be,  between  a  libel  which  is  dispersed 
through  several  counties,  and  a  letter  which  is 
written  in  one  county,  and  not  opened  in  another; 
on  the  former,  the  venue  cannot  be  changed,  on 
the  latter  it  may  '^, 

Though  the  court  in  general  will  not  change  the 
venue,  where  it  is  laid  in  the  proper  county,  yet 
they  will  change  it  even  then,  upon  a  special 
ground:  Thus  in  debt  on  bond,  where  the  venue 
was  laid  in  London,  and  the  plaintiff's  and  de- 
fendant's witnesses  lived  in  Lincolnshire,  the  court 
changed  it  into  the  latter  county  ^  *    And  where  a 

fair 

»  2  Salk.  670.  p  3  T.  R.  306.  Aris  v.  Tby- 

'«  Id.  1  Keb.  65.   1  Sid.  87.  ^r,  T.  35  Geo.  III. 

a  2  Salk.    669.   2  Str.  727.  q3  T.  R.  652. 

Say.   Rep.  54.    1  Wils.    336.  «•  1  T.  R.  781.  and  see  i 

S.  C.  Bos.  &   Pul.  425.  but  see  1 

"  6  T.  R.  363.    1  East,  115.  Wils.  162.     1  T.   R.  782.   in 

Ca).  nods. 

*  From  tlie  Addenda  to  the  London  edition.  "  So  where  the  cau<!e  ojf 
action  arises  in  another  county  than  that  in  which  the  venue  is  laid  by 
the  plaintifii  and  the  convenience  and  justice  of  the  case  require  the 
trial  to  be  had  tliere,  all  the  witnesses  residing  at  a  great  distance 
from  the  county  where  the  venue  is  laid,  the  court,  on  the  application 
of  the  defendant,  will  change  the  venue,  on  his  agreeing  to  admit  a 
])articular  fact,  which  in  point  of  form  exists  in  the  original  county." 
3  East,  329. 
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fair  and  impartial  trial  cannot  be  had  in  the  county 
where  the  venue  is  laid,  the  court,  on  an  affidavit 
of  the  circumstances,  will  change  it,  in  transitory 
actions  * ;  or  in  local  actions,  will  give  leave  to  enter 
a  suggestion  on  the  roll,  with  a  nient  dedire,  in  or- 
der to  have  the  trial  in -an  adjoining  county  ^  So 
the  parties  by  consent  may  change  the  venue  in 
local  actions'",  or  have  them  tried  out  of  their  pro- 
per county,  such  consent  being  entered  by  sugges- 
tion on  the  roll "". 

On  the  other  hand,  though  the  court  will  in  ge- 
neral change  the  venue,  where  it  is  not  laid  in  the 
proper  county,  yet  if  an  impartial  or  satisfactory 
trial  cannot  be  had  there,  they  will  not  change  it; 
as  in  an  action  for  words  spoken  of  a  justice  of  the 
peace,  by  a  candidate  upon  the  hustings,  at  a  coun- 
ty election"^.  And  in  order  to  avoid  delay,  the  court 
will  not  change  the  venue,  except  by  consent,  into 
a  northern  county,  or  into  the  city  of  Bristol  or  JVor- 
wichj  where  there  are  no  Lent  assizes,  in  Michael- 
mas or  Hilary  Term";  nor  into  HulU  Canterbury^ 
&c.  where  the  justices  of  nisi prius  seldom  come  ^; 

nor 

s  2  Str.  874.  3  Bur.  1564.  1  ^v  Cowp.   510.   and    see    2 

Blac.  Rep.  480.  S.  C.  but  see  Salk.  670.  4  Bur.  2447. 

1  Barnard.  K.  B.  253.  '^  2  Str.  1130.  1216.  iWils. 

t  10  Mod.  198.    1  Str.  235.  138.      Per    Cur.   M.     37   G. 

3  Bur.  1334.    1  T.  R.  363.  III.  and  see    3  Bias.    Com. 

"  1    Wils.   298.    Groves   v.  294. 

Durall,  H.  38  Geo.  III.  y  R.  M.  1654.  §  5.  Bame«, 

V  Fonnereati  v.   Fonnereaii^  490, 
fttr  Cur. 
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nor  into  tlie  city  of  Worcester  or  Gloucester^  out  ot 
the  county  at  large,  because  the  assizes  for  the  city 
and  county  at  large  are  holden  at  the  same  place. 
But  the  venue  may  be  changed,  as  a  matter  of 
course,  into  a  northern  county,  or  into  the  city  of 
Bristol^,  &c.  previous  to  the  summer  assizes. 

So,  where  the  venue  is  not  laid  in  the  proper 
county,  the  privilege  of  the  plaintiff  will  in  some 
cases  prevent  the  court  from  changing  it.  Thus  in 
an  action  brought  by  a  barrister  *,  attorney '',  or 
other  officer  of  the  court  %  if  the  venue  be  laid  in 
Middlesex^  the  plaintiff,  suing  as  a  privileged  per- 
son, has  a  right  to  retain  it  there,  on  account  of  the 
supposed  necessity  of  his  attendance  on  the  court : 
But  if  the  venue  be  laid  in  any  other  county,  as  in 
London^;  or  the  plaintiff,  though  privileged,  sue  as 
a  common  person,  by  original  or  otherwise  ^,  or  e?i 
auter  droit,  as  executor  or  administrator,  or  joint- 
ly with  his  wife  or  other  persons  *^,  he  has  no  such 
privilege.  And  where  a  bcvrrister^  attorney,  or  other 

officer 

■^  Stanley  V.  Preston,  T.  24  153.    180.  Barnes,  479.  ./^hz;^, 

Geo.    III.  Tucker  v.  Morgan,  264.  272. 

E.  35  Geo.  III.  c  2  Salk.  670.  2Ld.  Raym. 

a  2  Show.  176.  242.  1  Mod.  1253. 

G4.  Sty.  Rep.  460.    2  Salk.  d  2  Salk.  668. 

668.   2  Ld.  Raym.   1556.     2  e  Pr.  Reg. 4 19, 420.  Barnes, 

Str.  822.  1  Wils.  159.  1  Blac.  479.  484. 

Rep.  19.  S.  C.  f  R.  M.  10  Geo.  II.  reg.  2. 

l>2   vSalk.   668.   Say.  Rep.  (c). 
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officer  of  the  court,  is  defendant^  he  has  no  privi-^ 
lege  whatever,  respecting  the  venue  ^. 

Where  the  cause  of  action  arises  in  Wales^  and 
the  venue,  is  laid  elsewhere,  it  cannot  be  changed, 
without  consent,  into  the  next  adjoining  English 
county^;  because  the  defendant  cannot  make  the 
common  affidavit,  which  is  never  dispensed  with, 
that  the  cause  of  action  arose  in  that  particular 
county  and  not  elsewhere '.  And  it  has  been 
doubted,  whether  the  venue  can  be  changed,  other- 
wise than  by  consent,  directly  into  Wales  '';  inas- 
much as  no  trial  can  be  had  there,  but  the  issues 
(if  any)  must  be  tried  in  the  next  adjoining  English 
county  :  And  if  the  defendant  let  judgment  go  by 
default,  it  is  doubtful  whether  the  court  can  award 
a  writ  of  inquiry.  The  venue,  however,  has  been 
frequently  changed  into  the  counties /?«/<2fm6'/  be- 
cause the  court  can  send  down  the  record  there  by 
mittimus^'.  And,  in  one  instance,  it  was  changed 
into  the  next  adjoining  county  ".    But  where  the 

venue 

g  Carth.   126.    Show.   148.  k  2  Str.  1270.  1  Wils.  222 

4  Bur.  2027.    3  T.   R.    573.  Say.   Rep.  48.    4  Bur.  2450, 

Barnes,   482.   Pr.  Reg.   419.  2  Blac.  Rep.  962.  Doug.  262, 

but   see  2    Salk.  668.    1  Str.  3.  and   see  the  stat.  13  Geo. 

610.  2  Str.  1049.  contra.  III.  c.  51.  §  1,2. 

i»  2  Str.  1258.    1  Wils.  138.  1  2  Ld.  Raym.  1418.  iWils, 

S.  C.  It  is  always  changed  mto  222.    7   T.   R.    735.   but  sec 

the  Welch  county,  and  never  2  Str.  807.    Pr.  Reg.  428,  9. 

immediately  into  the  next  En-  Barnes,   478.  481.    488.  co/r- 

glish  county.    Ponvell  v.    Wil'  tra. 

icins,  H.  37  Geo.  III.  "^  12  Mod.  315. 

*  4  Bur.  2452. 
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venue  is  changed  into  a  county -palatine,  the  court 
will  require  an  undertaking  from  the  defendant, 
not  to  assign  error  for  want  of  an  original ".  Where 
the  cause  of  action  arises  in  Berwick^  and  the  ve- 
nue is  laid  elsewhere,  it  is  not  settled,  whether  it 
can  be  changed  into  A''ortlmmberland,  as  being  the 
next  adjoining  county  ° :  But  it  seems  that  the 
court,  upon  a  proper  suggestion,  will  order  the 
cause  to  be  tried  there  ^ 

The  motion  for  a  rule  for  the  defendant  to  change 
the  venue  is  a  motion  of  course ;  and  must  former- 
ly have  been  made  within  eight  days  after  the  decla- 
ration delivered^,  which  was  the  time  allowed,  by 
the  rules  of  the  court,  for  pleading  •■ :  And  accord- 
ingly it  is  said  %  that  if  a  declaration  be  delivered 
so  early  in  term,  that  the  defendant  has  eight  days 
in  that  term,  he  cannot  move  to  change  the  venue 
the  next  term.  But  it  is  now  settled,  that  the 
defendant  may  move  to  change  the  venue,  at  any 
time  before  plea  pleaded  * :  and  he  is  even  allowed 
to  change  it,  after  an  order  for  time  to  plead, 
though  upon  the  terms  of  pleading  issuably  ";  but 
not  after  an  order  for  time  to  plead,  where  the 
terms  are  to  plead  issuably,  and  take  short  notice  of 

trial, 

n  1  Sel.  272.  t  R.  M.   1654.  §  5.  Gilb.  K. 

"  2  Blac.  Rep.  1036.  B.  339.  Willes,  318.  Barnes, 

P  2  Bur.  859.  489.  S.  P. 

1  2  Salk.  688.  "  Say.  Rep.  207.    2  Bos.  &: 

rJcr.  2  Str.  1192.  Pul.  320. 

s  1  Str.  211. 
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trial,  at  the  first  or  other  sittings  within  term,  in 
London  or  Middlesex;  because  a  trial  would  by 
that  means  be  lost ''.  And  the  venue  cannot  be 
changed,  at  the  instance  of  the  defendant,  after 
plea  pleaded;  even  though  he  afterwards  have 
leave  to  withdraw  his  plea,  and  plead  it  de  novo, 
with  a  notice  of  set-off '^ 

In  order  to  change  the  venue,  the  defendant 
must  make  a  positive  affidavit,  that  the  plaintiff'' s 
cause  oj'  action  {if  any)  arose  in  the  county  of  A, 
andnot  in  the  county  ofB.  (where  the  venue  is  laid), 
or  elsewhere  out  of  the  county  of  A"^.  An  affidavit 
was  necessary,  because  the  motion  to  change  the 
venue  succeeded  and  was  equivalent  to  a  plea  in 
abatement  ^';  and  the  form  of  the  affidavit,  which 
was  settled  so  long  ago  as  the  reign  of  King  Charles 
the  second/',  has  been  ever  most  religiously  ad- 
hered to  ^. 

Where  the  court  see  that  the  venue  has  been 
improperly  changed,  they  will  discharge  the  rule 

for 

V  Cowp.  511.  7  T.  R.  698.  to  change  it.  3  Bos.  &  Pul.  12. 
Barnes,  493.    2  Bos.  &  Pul.        ''Sty.   P.  R.  631.   R.   M. 

320.  3  Bos.  &  Pul.  12.  but  see  10  Geo.  II.  reg.  2.  (c).   3  T» 

1  Wils.  245.  contra.  R.   495.    and    see    Append. 

w  Palmer  and    Turner.,  H.  Chap.  XXV.  §  1 .  and  for  the 

26  Geo.  III.   But  in  the  com-  rule  thereon,  see  §  2. 
mon  pleas,  if  the    defendant        y  2  Blac.  Rep.  1033. 
plead,  pending  a  rule  nisi  for        ^  1  Sid.  185.  442. 
changing  the  venue,  the  court        »  Say.  Rep.  77,  4  Bur.  2452 

will  notwithstanding  allow  him  3  T.  R,  494 

Vol.  I-  4.B 
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for  changing  it,  and  by  that  means  bring  the  ve- 
nue back  to  the  county  where  it  was  originally 
laid:  as  if  the  venue  be  changed  from  A.  toB. 
on  the  usual  affidavit,  that  the  cause  of  action 
arose  wholly  in  B.  when  in  fact  part  of  the  cause 
of  action  arose  in  another  county,  the  court  will 
order  the  venue  to  be  brought  back  to  A^  And 
in  general,  as  it  would  be  hard  to  conclude  the 
plaintiff,  by  the  single  affidavit  of  the  defendant, 
he  is  at  liberty  to  aver,  that  the  cause  of  action 
arose  in  the  county  where  the  venue  is  laid,  and 
to  go  to  trial  thereon,  at  the  same  time  that  the 
merits  are  tried;  by  undertaking  to  give  material 
evidence,  arising  in  that  county  *= :  And  upon  such 
undertaking,  the  court  will  discharge  the  rule  for 
changing  the  venue  ^.  This  practice  is  equivalent 
to  joining  issue,  that  the  cause  of  action  arose  in 
the  first  county  :  and  if  the  plaintiff  fail  in  proving 
it,  he  must  be  nonsuited  at  the  trial;  which  has 
in  this  case  the  same  effect,  as  quashing  the  writ 
by  a  judgment  on  a  plea  in  abatement,  viz.  qtiod 
defeiidens  eat  sine  die^  and  the  plaintiff  must  begin 
again  ^.  Originally  it  was  required,  that  the  plain- 
tiff should  give  no  evidence  at  the  trial,  but  what 
arose  in  the  county  wherein  the  venue  was  retain- 
ed^: And  if  he  gave  no  such  evidence,  he  must  have 
been  nonsuited  of  course.  But  when  it  was  laid  down 

(more 

»>  7  T.  R.  205.  e  Gilb.  C.  P.  Chap.  VII. 

«■-  2  Elac.  Rep.  1033.  f  1  Keb.  859.   1  Sid.  442. 

^  2  Salk.  669. 
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(more  liberally)  in  Swaine's  case^,  that  the  plain- 
tiff might  lay  his  venue  in  any  county,  wherein  part 
of  the  cause  of  action  arose,  he  was  then  bound 
only  to  give  some  evidence,  and  not  the  whole 
(dare  aliquarn  evtdentiam,)  in  the  county  where 
the  venue  was  laid^;  which  continues  to  be  the 
rule  at  this  day.  The  evidence  however  must  be 
material ;  and  therefore  it  is  not  sufficient  merely 
to  prove,  that  the  witnesses  to  the  contract  reside 
in  the  county  where  the  venue  is  laid '.  But  where 
a  rule  to  change  the  venue  from  Middlesex  to  Lon- 
don was  discharged,  on  the  plaintiff's  undertaking 
to  give  material  evidence  in  Middlesex,  the  court 
held,  that  the  undertaking  was  complied  with,  by 
proving  a  rule  of  court,  obtained  by  the  defen- 
dant  in  Middlesex,  for  paying  money  into  court  ^ ; 
although  that  rule  was  obtained,  after  the  rule  for 
changing  the  venue  was  discharged. 

It  was  formerly  holden,  that  the  plaintiff  must 
move  to  discharge  the  rule  for  changing  the 
venue,  before  replication^;  and  therefore  that  he 
came  too  late  after  issue  was  joined,  and  de- 
livered to  the  defendant's  agent"".  But  now,  as 
the  plaintiff  may  alter  his  venue,  by  moving  to 
amend ",  so,  for  avoiding  circuity,  he  may  move 

to 

Kl  Sid.  405.  <2Str.  858. 

»»2Salk.669.  12  Mod.  5  15.         •" v.    Boddington  and 

i  2  Blac.  Rep.  103 1 .  others,  M.  20  Geo.  III.  K.  B. 

'^2T.  R.  275.  ^Ante^SAS, 
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to  discharge  the  rule  for  changing  the  venue,  on 
undertaking  to  give  material  evidence  in  the 
county  where  it  is  laid,  at  any  time  before  the 
cause  is  tried :  And  it  was  accordingly  discharged 
in  one  case,  after  the  cause  had  been  twice  taken 
down  for  trial  °. 


If  two  actions  are  depending  at  one  time,  by 
the  same  plaintiff,  against  the  same  defendant,  for 
causes  which  may  be  joined,  and  particularly  if  the 
defendant  is  holden  to  bail  in  both,  the  court  will 
compel  the  plaintiff  to  consolidate  the  actions ;  and 
on  account  of  the  vexation,  to  pay  the  costs  of  the 
application''.  But  where  three  actions  were  suc- 
cessively brought  by  the  same  plaintiff  against  the 
same  defendant,  upon  three  notes  of  hand,  which 
became  due  at  different  times,  the  court  refused 
to  consolidate  them  ^  And  the  court  will  not  con 
solidate  actions  against  different  defendants :  Thus, 
where  it  was  moved  that  four  several  declarations 
in  trespass,  against  four  different  defendants,  might 
be  put  into  one,  on  an  affidavit  that  the  trespass, 
if  any,  was  committed  by  all  jointly;  the  court 
said,  they  never  went  so  far  as  the  case  of  different 
defendants,  but  only  where  the  declarations  are 
between  the  same  parties :  The  plaintiff  may  have 

the 

o  Cowp.  409.  «■  Mussenden  and  O'HarOf  M. 

9  2  T.  R.  639.  but  see  2  Str.     25  Geo.  III. 
1 149.  1 178.  semb,  cantrd. 
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the  benefit  of  the  other's  evidence,  in  his  action 
against  either;  but  this  would  be  to  deprive  him  qf 
that  benefit '. 

In  actions  upon  a  poUcy  of  assurance  against  se- 
vieral  underwriters,  the  court,  by  consent  of  the 
plaintiif,  will  make  a  rule,  on  the  application  of  the 
defendants,  which  is  called  the  Consolidation-rxiiXe, 
for  staying  the  proceedings  in  all  the  actions  except 
one^  upon  the  defendants'  undertaking,  to  be 
bound  by  the  verdict  in  that  action,  and  to  pay  the 
amount  of  their  several  subscriptions  and  costs,  in 
case  a  verdict  shall  be  given  therein  for  the  plaintiff. 
This  rule,  though  attempted  before  without  suc- 
cess S  was  introduced  by  Lord  Mansfield  into  gene- 
ral use,  to  avoid  the  expence  and  delay  arising  from 
the  trial  of  a  multiplicity  of  actions  upon  the  same 
question";  and  if  the  plaintiff  will  not  give  his  con- 
sent, the  court  have  the  power  of  granting  impar- 
lances in  all  the  actions  but  one,  till  the  plaintiff 
has  an  opportunity  of  proceeding  to  trial  in  that 
action^'.  On  the  other  hand,  if  the  plaintiff  con- 
sent to  the  rule,  the  court  wdll  make  the  defendants 
submit  to  reasonable  terms,  such  as  admitting  the 
policy,  producing  and  giving  copies  of  books  and 
papers,  and  undertaking  not  to  file  a  bill  in  equit)^ 
or  bring  a  writ  of  error '''. 

But 

s  1  Str.  420.   and  see  Cas.         "^  Parke's  Insur.  Introd. 
rem^.  Hardw.  137.  "Id.  ibid. 

t  2  Barnard.  K.  B.  !03,  w  id,  ibid. 


558  OF   STRIKING   OUT   COUNTS. 

But  though  the  defendants  undertake  to  be  bound 
by  a  verdict  in  one  action,  yet  this  must  be  under -^ 
stood  to  mean  such  a  verdict  as  the  court  think 
ought  to  stand,  as  a  final  determination  of  the  mat- 
ter; and  therefore  where  the  defendant,  after  a 
verdict  for  the  plaintiff  in  one  action,  obtained  a 
new  trial,  the  court  would  not  make  a  rule,  previ- 
ous to  the  new  trial,  for  the  other  defendants  to  pay 
the  money  to  the  plaintiff,  pursuant  to  their  under- 
taking ''.  The  defendants  in  several  actions  on  a 
policy  of  insurance,  paid  money  into  court,  which 
the  plaintiff  took  out,  without  taxing  the  costs  at 
that  time ;  afterwards  they  entered  into  the  common 
consolidation  rule ;  and  the  plaintiff  being  nonsuited 
in  the  action  that  was  tried,  the  court  held  that  the 
latter  was  not  entitled  to  the  costs  in  any  of  the  ac- 
tions, up  to  the  time  of  paying  money  into  court  ^ 
In  actions  upon  a  policy  of  insurance,  against  seve- 
ral underwriters,  where  the  parties  had  not  entered 
into  a  consolidation-rule,  the  attorney  for  the  plain- 
tiff made  out  a  full  brief  in  one  cause,  but  only  a 
short  statement  in  the  rest ;  and  the  master,  on  taxa- 
tion, having  allowed  for  full  briefs  in  all  the  causes, 
the  court  made  a  rule  for  him  to  review  his  taxa- 
tion ^ 

As  the  court,  for  the  sake  of  avoiding  expence, 
will  consolidate  unnecessary  actions,  so  when  it  ap- 
pears, 

X  3  Bur.  1477.  "^  Martineau  v.    Barnes  and 

y  7  T.  R.  372.  others,  H.  23  Geo.  III. 
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pears,  on  the  face  of  the  declaration,  that  some  of 
the  counts  are  superfluous,  the  court  will  order 
them  to  be  expunged ;  and  if  there  be  any  vexation, 
will  make  the  plaintiff  pay  the  costs  of  the  applica- 
tion. Thus,  where  several  counts  in  a  declaration 
are  precisely  the  same,  or,  which  more  frequently 
happens,  there  is  only  a  formal  difference  between 
them,  and  the  same  evidence  will  support  each', 
as  if  the  plaintiff  declare  specially  and  generally, 
for  a  matter  that  may  be  given  in  evidence  upon 
a  general  count,  the  court  will  expunge  the  super- 
fluous counts :  And  it  seems  reasonable  that  they 
should  expunge  such  counts  as  appear,  by  refer- 
ence to  the  bill  of  particulars,  to  be  altogether 
inapplicable  to  the  plaintiff's  case  ^  But  where 
there  is  a  material  difference  between  the  counts  % 
the  court  will  not  determine,  upon  affidavits,  whe- 
ther they  are  well  founded  in  point  of  fact ;  for  if 
not,  the  plaintiff  will  be  sufficiently  punished  by 
paying  the  costs,  which  he  will  be  subject  to,  on 
such  of  the  counts  as  are  found  for  the  defendant  ^. 

If 

a  Cas.  te?n/i.  Hardw.  129.  for  penalties  on  the  statute 
''  This  point  came  befere  9  Ann.  c.  14.  consisted  of  480 
the  court,  in  the  case  of  ^r-  counts,  for  money  won  at  play, 
douin  V.  IVyatt,  M.  38  G.  III.  of  different  persons,  at  differ- 
but  was  not  determined;  the  ent  times;  and  the  court  gran- 
rule  being  discharged,  for  want  ted  a  rule  nisi,  for  limiting  the 
of  an  affidavit  to  identify  the  declaration  to  ten  counts ;  but 
bill  of  particulars.  on  shewing  cause,  the  rule  was 

«  In  the   case  of  Coivan  v.  discharged  with  costs. 

Berry,  E.  38.  G.  III.  the  de-  d  Hurd  v.   Cock,  M.  36  G. 

eiaration  which  was  in  debi  III.   Imp.  K.  B.  754. 
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If  a  declaration  be  unnecessarily  long,  the  court 
will  order  the  superfluous  matter  to  be  expunged; 
as  where,  in  an  action  of  covenant  upon  an  inden- 
ture, the  plaintiff  recites  the  whole  of  it,  and  not 
merely  such  parts  as  are  necessary  ^ ;  or  where,  in  an 
action  of  trover ,  he  sets  out  a  long  inventory  of 
goods,  with  frequent  and  unnecessary  repetitions 
and  descriptions.  In  these  cases,  when  the  objec- 
tion is  clear,  the  court  will  order  the  superfluous 
counts  or  matter  to  be  expunged,  on  motion,  in 
the  first  instance;  but  otherwise  they  will  refer  it 
to  the  master,  and  decide  upon  his  report. 

e  Cowp.  665.  727.  and  see  2  H.  Blac  123. 
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CHAPTER  XXVI. 

CyBRiNGiNG  Money  into  Court. 

'T'HE  practice  of  bringing  money  into  court  was 
first  introduced  in  the  reign  of  Car.  II.  at  the  time 
when  Kelynge  was  chief-justice,  to  avoid  the  hazard 
and  difficulty  of  pleading  a  tender  *.  And  it  is  al- 
lowed in  cases  where  an  action  is  brought  upon 
contract,  for  the  recovery  of  a  debt^,  which  is 
either  certain,  or  capable  of  being  ascertained  by 
mere  computation,  without  leaving  any  sort  of 
discfetion  to  be  exercised  by  the  jury  S  In  these 
cases,  when  the  dispute  is  not  whether  any  thing, 
but  how  much  is  due  to  the  plaintiff,  the  defend- 
ant may  have  leave  to  bring  into  court  any  sum 
of  money  he  thinks  fit;  and  the  court  will  make 
a  rule,  that  unless  the  plaintiff  accept  of  it, 
with  costs,  in  discharge  of  the  action,  it  shall  be 
struck  out  of  the  declaration,  and  paid  out  of 
court,  to  the  plaintiff  or  his  attorney;  and  the 
plaintiff,  upon  the  trial,  shall  not  be  permitted  to 
give  evidence  for  the  sum  brought  in  ^ :    which 

rule 

a  1  Ld.  Raym.  255.  2  Salk.  =  2  Bur.  1 120. 

597.    2  Str.  787.   Cas.   temti.  d  Say.  Rep.  196,  7.  2  Bur. 

Hardw.  507.  but  see  R.  H,  5  1121.  3  Bur.  1773.   Imp.   K. 

Jac.I.  B.  261,2.;  and  see  Appenil. 

b  Com.    Dig.  tit.   Pleader,  Chap.  XXVI. 
C.  10. 

Vol.  I.  4C 
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rule  should  be  accompanied  with  the  general  issue, 
or  other  plea,  to  the  residue  of  the  demand  ^, 

Thus  massumpsit\  or  covenant^  for  the  payment 
of  money,  the  defendant  may  bring  money  into 
court :  and  in  covenant  to  find  diet  and  lodging, 
or  pay  ten  pounds,  the  court  allowed  him  to  bring 
in  the  ten  pounds  ^.  In  debt  for  rent,  the  defendant 
was  formerly  allowed  to  bring  money  into  court '; 
as  is  done  in  the  Common  Pleas'',  and  Exchequer': 
which  still  continues  to  be  the  practice,  though 
this  court  refused  it,  in  the  time  of  lord  Hard- 
rvicke"";  and  in  a  case  previous  to  that  time",  the 
court  said  they  never  did  it  in  debt.  But  there  is  a 
distinction  between  those  actions  of  debt,  wherein, 
the  plaintiff  cannot  recover  less  than  the  sum  de- 
manded, as  on  a  record,  specialty,  or  statute,  giv- 
ing a  sum  certain  by  way  of  penalty";  and  those 
actions  wherein  the  plaintiff  may  recover  less,  as 
in  debt  for  rent  p,  or  on  a  simple  contract  \  In  the 
former,  the  defendant  cannot  bring  money  into 
court '';  though  he  may  move  to  stay  the  proceed- 
ings, on  payment  of  the  whole  debt  and  costs': 

but 

e  Barnes,  339.  359.  i  Bunb.  124. 

f  1  Vent.  356.  2  Salk.  596,  m  Cas.  temfi.  Hardw.  173. 

7.  "2  Str.  890. 

g  2  Salk.  596.    1  Wils.  75.  "  Cro.   Jac.   128.  498.  629. 
2  Bur.  1 120.  Barnes,  284.           3  Mod.  41. 

h  8  Mod.  305.  P  5  Mod.  212. 

i  2  Salk.  596,  7.  t  1  H.  Blac.  249. 

k  Barnes,  280.282.  Pr.  Reg.  "■  2  Str.  890.    Barnes,  285, 

257.  *  Jnte,  483. 
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but  in  the  latter,  the  defendant  has  been  allowed 
to  bring  money  into  court';  because  the  plaintiff 
does  not  recover  according  to  his  demand,  but  ac- 
cording to  the  verdict  of  the  jury.  And  the  defend- 
ant, by  act  of  parliament ",  may  bring  money  into 
court,  in  debt^  covenant,  or  other  action  on  a  policy 
of  assurance. 

In  an  action  for  general  damages,  upon  a  con- 
tract ^,  or  for  a  tort"^  or  trespass  '',  as  a  tender  can- 
not be  pleaded,  so  the  defendant  is  not  allowed  to 
bring  money  into  court.  But  in  an  action  of  as- 
sumpsit against  a  carrier,  for  not  delivering  goods, 
the  defendant  having  advertised  that  he  would  not 
be  answerable  for  any  goods  beyond  the  value  of 
twenty  pounds,  unless  they  were  entered  and  paid 
for  accordingly,  the  court  allowed  hirh  to  bring  the 
twenty  pounds  into  court  ''.  And  where,  in  an  ac- 
tion for  general  damages,  the  bringing  of  money 
into  court  is  irregular,  if  the  plaintiff  take  it  out,  he 
thereby  waives  the  irregularity,  and  cannot  after- 
wards have  a  verdict,  unless  he  recover  more  than 
the  sum  brought  in  "■. 

In 

t   1    Vent.    356.     2    Salk.  may  be  brought  into  court,  in 

596,  7.  an  action  on  the  case  for  navi- 

«Stat.   19  Geo.    II.    c.  27.  gation-calls.    7  T.  R.  36. 
§7.  3  Bur.  1773.  x  2  Wils.  115. 

V  1  Vent.  356.  2  Blac.  Rep.         y  Hutton   v.   Bolton,    E.   22 

877.    2   Bos.  &  Pul.   234.     3  Geo.     III.     1  H.    Blac.    299. 

Bos.  &  Pul.  14.  in  notis;  but  see  2  Bos.  &  Pul. 

w  2  Str.    787.    906.   2  Bar-  234. 
nard   K.  B.  4.   S.  C.  7  T.  R.        ^  1  T.  R.  710, 
335.  8  T.  R.  47. ;  but  money 
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In  an  action  by  an  executor  or  administrator,  the 
plaintiff  not  being  liable  to  costs,  the  defendant 
was  not  formerly  allowed  to  bring  money  into 
court, ':  but  now  it  is  otherwise '';  and  the  effect  of 
the  rule  will  be,  not  to  make  the  plaintiff  pay,  but 
only  to  lose  his  subsequent  costs.  And  in  actions 
against  justices  of  the  peace  %  or  officers  of  the  ex- 
cise ^  or  customs  ^,  for  any  thing  done  in  the  exe- 
cution of  their  offices,  *'  in  case  the  defendants  shall 
"  have  neglected  to  tender  any,  or  shall  have  ten- 
^'  dered  insufficient  amends,  before  the  action 
*'  brought,  they  may  by  leave  of  the  court,  at  any 
^'  time  before  issue  joined,  pay  into  court  such 
*'  sum  of  money  as  they  shall  see  fit ;  whereupon 
^'  such  proceedings,  orders,  and  judgments  shall 
**  be  had,  made,  and  given,  in  and  by  such  court, 
*'  as  in  other  actions  where  the  defendant  is  allow- 
^'  ed  to  pay  money  into  court  ^." 

Where  there  are  several  counts  or  breaches  in 
the  declaration,  and.  as  to  some  of  them  the  defend- 
ant 

a  2  Salk.  596.  e  Stat.   24  Geo.   III.  Sess. 

*>  2  Str.  796.  2.C.  47.  §  35. 

c  Stat.  24Geo.II.  c.  44.§4.        f  See  also  the  statutes   13 

And  note,  this  seems  to  have  G.  III.  c.  78.   §  79.   and    13 

been  the  first  statute,  which  G.  III.   c.    84.  §  81.    as   to 

allows  money  to   be  brought  bringing  money   into    court^ 

into  court,   in   an  action   for  by  persons  acting   under  the 

general  damages.  general  highway  and  turnpike 

dStat.  23  Geo.  III.  c.  70.  acts. 
§33, 
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ant  may  bring  money  into  court,  but  not  as  to  the 
others,  he  may  obtain  a  rule  for  bringing  it  in  spe- 
cially, upon  some  of  the  counts  or  breaches  only. 
Thus,  where  an  action  of  covenant  °  was  brought 
upon  a  lease,  for  non-payment  of  rent,  and  not  re-- 
pairing,  Sec.  the  court  made  a  rule,  that  upon  pay- 
ment of  what  should  appear  to  be  due  for  rent,  the 
proceedings  as  to  that  should  be  stayed ;  and  as  to 
the  other  breaches,  that  the  plaintiff  might  proceed  as 
he  should  think  fit.  So,  in  covetiant  upon  a  charter- 
party^,  the  defendant  was  allowed  to  bring  money 
into  court,  upon  two  of  the  breaches  only;  viz.  for 
freight  and  demurrage.  If  a  defendant  bring  money 
into  court,  upon  some  of  the  counts,  and  the  plain- 
tiff take  it  out,  the  latter  is  only  entitled  to  the  costs 
of  those  counts '. 

The  motion  for  leave  to  bring  money  into  court 
is  a  motion  of  course,  and  should  regularly  be 
made  before  plea  pleaded^;  but  it  is  frequently 
made^,  and  in  some  cases  expressly  authorised"",  af- 
ter plea,  on  obtaining  a  judge's  order  for  that  pur- 
pose :  and  if  there  has  been  no  delay  ",  the  court 
will  give  the  defendant  leave    to  withdraw   the 

general- 

s  2  Salk.  596.  I    Wils.  75.  is  paid  in  on  a  side-bar  rule. 
Barnes,   350.     1    Vent.    356.         k  I  Ld.  Raym.  398.  1  Wils. 

contra;   and   see  Pr.  Reg.  C  157.  Barnes,  279. 
P.  256.  2  Blac.  Rep.  837.  MT.  R.  711. 

^  2  Bur.  1 120.  ^  Stat.  24  Geo.  II.  c.  44.    § 

i4  T.  R.  579.  4. 

i   In  the    Common   Pleas,        "2Str.  1271.    Barnes,  28^ 

when  the  sum  is  under  ;C"5.  it  362, 
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general- issue,  in  order  to  bring  money  into  court, 
and  replead  it,  on  payment  of  costs.  The  motion- 
paper  being  signed  by  counsel,  the  money  should 
be  paid  to  the  signer  of  the  writs,  who  acts  in  this 
instance  as  deputy  to  the  master  ° ;  and  will  give  a 
receipt  for  the  money,  on  being  paid  20^.  for  every 
100/.  and  so  in  proportion  for  every  greater  or  les- 
ser sum  exceeding  10/.  and  2s.  for  every  sum  un- 
der 10/.  besides  2s.  Ad.  for  the  receipt  p.  On  a  plea 
oi  tender^  with  ^  profert  in  curia  ^  the  sum  tendered 
must  be  paid  to  the  signer  of  the  writs,  who  will 
give  a  receipt  for  it  in  the  margin  of  the  plea ;  and 
if  not  so  paid,  the  plaintiff  may  consider  the  plea  as 
a  nullity,  and  sign  judgment.  If  the  defendant 
bring  money  into  court  on  a  plea  of  tender,  the 
plaintiff  may  take  it  out,  though  he  reply  that  the 
tender  was  not  made  before  action  brought "". 

The  rule  to  bring  money  into  court  is  drawn  up 
by  the  clerk  of  the  rules  in  term-time,  or  within  a 
week  after,  on  the  motion-paper  and  receipt  being 
left  with  him  as  instructions ;  but  after  a  week  from 
the  end  of  the  term,  there  must  be  a  judge's  order 
for  drawing  up  the  rule,  which  is  granted  of  course, 
without  a  summons.  And  the  rule  is  commonly 
drawn  up  with  costs,  to  be  taxed  by  the  master. 
But  where  the  plaintiff's  conduct  appeared  to  be 

oppressive, 

o  1  Cromp.  148.  n  1  Str.  638. 

p  R.  H.  5  Jac.  I.  >•  1  Bos.  &  Pul.  332. 
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oppressive,  the  court  on  motion  discharged  so  much 
of  the  rule,  for  bringing  money  into  court,  as  rela- 
ted to  the  payment  of  costs  ^ :  And  where  the  de- 
fendant, after  action  brought  and  before  declara- 
tion, has  tendered  the  sum  which  he  afterwards 
brings  into  court,  and  offered  to  pay  costs  up  to 
that  time,  it  seems  but  reasonable  that  he  should 
not  be  liable  to  the  payment  of  any  further  costs. 
A  copy  of  the  rule  is  usually  annexed  to  the  plea, 
or  otherwise  served  on  the  plaintiff's  attorney. 

Bringing  money  into  court  is  an  acknowledg- 
ment of  the  right  of  action,  to  the  amount  of  the 
sum  brought  in  ^ ;  and  therefore  the  plaintiff,  on 
producing  an  office-copy  of  the  rule,  is  entitled  to 
receive  it  at  all  events,  whether  he  proceed  in  the 
action  or  not,  and  even  though  he  be  non-suited", 

or 


s  1  Bur.  578. 

t  5  Bur.  2640.  2  T.  R. 
375. 

"  It  has  been  doubted, 
whether  the  plaintiff  can  be 
nonsuited^  after  bringing  mo- 
Bey  into  court;  but  there 
seems  to  be  little  reason  for 
such  a  doubt.  When  money 
is  brought  into  court,  unless 
the  plaintiff  will  accept  of  it 
with  costs,  in  discharge  of  the 
suit,  it  is  considered  as  paid 
before  action  brought,  and 
struck  out  of  the  declaration ; 
and  the   action   proceeds  for 


the  residue  of  the  demand, 
in  like  manner  as  if  it  had 
been  originally  commenced 
for  that  only.  3  T.  R.  657. 
And  accordingly,  the  practice 
of  nonsuiting  the  plaintiff, 
after  money  paid  into  court, 
appears  to  be  supported  by 
many  authorities.  See  2  Salk. 
597.  Pr.  Reg.  250.  Cas. 
Pr.  C.  P.  36.  S.  C.  Cas. 
temfi.  Hardw.  206.  2  Str. 
1027.  S.  C.  4  T.  R.  10. 
7  T.  R.  372.  2  Esp.  Cas. 
M.  Pri.  481.  607.  2  H. 
Blac.  374.  It  seems  there- 
fore. 
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or  have  a  verdict  against  him  ^  :  And  being  an  ac- 
knowledgment on  record,  the  party  can  never  re- 
cover it  back  again,  though  it  afterwards  appear 
that  he  paid  it  wrongfully '".  But  bringing  money 
into  court  is  an  admission  of  a  legal  demand  only ''. 
And  beyond  the  amount  of  the  sum  brought  in,  it 
is  no  acknowledgment  of  the  right  action '';  and 
therefore  if  the  plaintiff  proceed  further,  it  is  at  his 
peril.  Where  the  declaration  contains  a  count  on 
a  special  contract,  bringing  money  into  court  gene- 
rally^ is  an  admission  of  the  contract,  so  as  to  su- 
persede the  necessity  of  proving  it  at  the  trial  '^ : 
therefore  in  such  case,  if  the  defendant  mean  to 
deny  the  existence  of  the  contract,  he  should  pay 
money  into  court  specially,  on  the  other  counts  of 
the  declaration. 

When  money  is  brought  into  court,  the  plain- 
tiff either  accepts  of  it  with  costs,  in  discharge  of 

the 

fore,   that  after    payment  of  Pr.  Reg.  250.   Cas.  Pr.  C  P. 

money  into  court,   there  may  36.  S.  C. 

be  a  nonsuit,  a  judgment  as  in  ^'■'  2  T.  R.  645'. 

case  of  a  nonsuit,  a  demurrer  ^  I  Bos.  8c  Pul.  264. 

to  evidence,  a  plea  puis  darri-  y  1  T.  R.  464.  and  see  3  T. 

en  continuance ;    in   short,  that  R.  657.  4  T.  R.  579. 

the  cause  goes  on  substantial-  '^  2  T.  R.  275.  4  T.  R.  579. 

ly  in  the  same  manner,  as  if  5  T.  R.  575.    Peake,  Cas.  M. 

the  money  had  not  been  paid  Pri.  14.    1  Esp.  Cas.  M.  Pri. 

in  at  all.     2  H.  Blac.  375.  per  347.   2  East,  128.  2  H.  Blac. 

Eyre^  Ch.  Just.  374.   Bryan  v.  Williamson,  M. 

^  2  Salk.  597.  2  Str.    1027.  38  G.  TTf.  C,  P  2;Bos.  ?<;  Pul 

Cas.  tnitp.  Hardw.  206.  *^,  C,  ';5''t 
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the  suit,  or  proceeds  in  the  action :  In  the  former 
case,  he  should  take  an  office  copy  of  the  rule,  and 
procure  an  apjjointment  thereon  from  the  master 
to  tax  the  costs,  and  serve  the  same  on  the  defen- 
dant's attorney;  or  in  default  thereof,  it  will  be 
considered  that  the  plaintiff  intends  to  proceed  in 
the  action,  to  recover  a  larger  sum  than  that  paid 
into  court  ^.  The  costs  being  taxed  and  demanded, 
the  plaintiff,  if  they  are  not  paid,  must  proceed  in 
the  action,  and  cannot  have  an  attachment^;  for 
the  rule  in  this  court  is  conditional,  and  not,  as  in 
the  Common  Pleas  *^,  obligatory  upon  the  defendant 
to  pay  the  costs. 

If  the  plaintiff  proceed  in  the  action,  the  sum 
brought  into  court  is,  by  the  terms  of  the  rule,  to 
be  struck  out  of  the  declaration,  and  paid  out  of 
court  to  the  plaintiff  or  his  attorney;  and  upon 
the  trial  of  the  issue,  the  plaintiff  shall  not  be 
permitted  to  give  evidence  for  the  same:  In  such 
case,  if  the  plaintiff  proceed  to  trial",  otherwise 
than  for  the  non-payment  of  costs,  and  do  not 
prove  more  to  be  due  to  him,  than  the  sum 
brought  in,  the  plaintiff,  on  the  rule  being  pro- 
duced, 

a  R.  M.  31    G.  III.   4  T.        d  2  Salk.  597.  2  Str.  1027. 
R.  12.  Cas.  temfi.  Hardw.  206.  S.  C. 

b  2  Str.  1220.  7  T.  R.  6.        Say.    Rep.    196,  7.     2   Bor. 

c  Barnes,    283.     Pr.    Reg.     1121. 
259.  S.  C. 

Vol.  J.  4D 
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duced  %  shall  be  nonsuited  ^,  or  have  a  verdict 
against  him^,  and  pay  costs  to  the  defendant'': 
But  if  more  appear  to  be  due  to  him,  he  shall 
have  a  verdict  for  the  overplus,  and  costs '. 
Where  the  plaintiff  proceeds  further,  without  going 
on  to  trial,  he  shall  have  his  costs,  to  the  time  of 
bringing  money  into  court ;  and  the  defendant  shall 
be  allowed  his  subsequent  costs ''.  And  the  plaintiff  is 
entitled  to  costs,  up  to  the  time  of  bringing  money 
into  court,  though  he  afterwards  give  notice  of 
trial,  which  he  neglects  to  countermand,  whereby 
the  defendant  is  entitled  to  judgment  as  in  case  of 
a  nonsuit ' ;  or  though  the  plaintiff  afterwards  enter 
the  record  for  trial,  and  withdraw  it '". 

After  the  defendant  had  brought  money  into 
court,  the  plaintiff  proceeded  to  trial,  and  a  juror 
being  withdrawn  by  consent,  it  was  held  that  the 
plaintiff  was  not  entitled  to  costs,  up  to  the  time 
of  bringing  the  money  into  court".  And  where 
the  defendants  in  several  actions  on  a  policy  of 

assurance, 

«  5  Com.  Dig.  20.  and  see  '^  4   T.   R.    10.   but  see   1 

Willes,  485.  T.   R.   710.   2    Bos.  &   Pul. 

f  Qu.   Whether  a  plaintiff  56.  contra. 

having  taken   money   out   of  '  Cas.  tem/i.  Hardw.  260. 

court   after   being    nonsuited,  ^^  1  T.R.  629.  Willes,  191. 

and  never  having  moved  to  Barnes,  282.   Prac.  Reg.  255. 

set  the  nonsuit  aside,  is  bar-  S.  C.   but  see  Say.  Rep.  196. 

red    from    bringing    a     new  contra. 

action.    3  Esp.  Cas.  M.  Pri.  '  8  T.  R.  408. 

106.  m  Jd.  486. 

s  Cas.  temfi.  Hardw.  260.  •>  3  T.  R.  657. 
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assurance,  paid  money  into  court,  which  the  plain- 
tiff took  out,  without  taxing  the  costs  at  that  time; 
and  afterwards  they  entered  into  the  common  con- 
solidation-rule ;  and  the  plaintiff  was  nonsuited,  in 
the  action  that  was  tried ;  the  court,  we  have  seen  °, 
held  that  the  latter  was  not  entitled  to  the  costs  in 
any  of  the  actions,  up  to  the  time  of  paying  money 
into  court. 

•  Jtnte^  558. 
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CHAPTER  XXVII. 


Of  Pleas    to    the   Jurisdiction,    claiming 
Conusance,  and  Pleas  in  Abatement. 


T 


HE  general  Order  of  Pleading  is, 

1 .  To  the  Jurisdiction  of  the  Court, 

2.  To  the  Person., 

1.  Of  the  Plaintiff: 

2.  Of  the  Defendant. 

3.  To  the  Count. 

4.  To  the  Writ ;  and  herein^ 

1.  To  the  Form: 

2.  To  the  Action  of  the  TFrit. 

5.  To  the  Action  itself  in  bar  thereof  \ 


By  this  order  of  pleading,  each  subsequent  plea 
admits  the  former :  As  when  the  defendant  pleads 
to  the  person,  he  admits  the  jurisdiction  of  the 
court ;  when  he  pleads  to  the  count,  he  admits  the 
competency  of  the  plaintiff,  and  his  own  responsi- 
bility ;  when  he  pleads  to  the  form  of  the  writ,  he 
admits  the  form  of  the  count  ^ ;  and  in  like  manner 
of  the  rest. 

Pleas 

a  Co.  Lit.  303.    Latch,  178,        ^  Gilb.  C.  P.  50, 
Gilb.  C.  P.  49, 
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Pleas  to  the  jurisdiction  of  the  court  are  either 
in  local  or  transitory  actions.  In  local  actions,  it  is 
a  good  plea  to  say  that  the  lands  are  ancient-de- 
mesne, holden  of  the  king's  manor  '^ ;  or  that  the 
cause  of  action  arose  in  IVales^^  or  beyond  the 
sea%  or  in  a  county-palatine^,  cinque-port^,  or 
other  exempt  jurisdiction  ^  In  ejectment^  the 
tenants  in  possession  cannot  plead  to  the  jurisdic- 
tion, without  leave  of  the  court ' :  and  where 
ancient-demesne  is  pleaded,  there  must  be  an 
affidavit,  stating  that  the  lands  are  holden  of  a 
manor,  which  is  ancient-demesne;  that  there  is 
a  court  of  ancient-demesne,  regularly  holden; 
and  that  the  lessor  of  the  plaintiff  has  a  freehold 
interest  ^. 

In  transitory  actions,  it  is  said ',  the  defendant 
cannot  plead  to  the  jurisdiction  of  the  court, 
unless  the  plaintiff  by  his  declaration  shew,  that 

the 

c  Heme,  7.  351.  Rastal,  101.  Keilvy.  88,  &c.   S.  C.  3  Inst. 

Hans.  103.  Thomp.  2.  3  Inst.  CI.  7.  but   see  Yelv.  12,   13. 

CI.   8,  9.    1  Salk.   56.    2   Ld.  Carth.  109. 

Eaym.  1418.    This  plea  must  '' Bro.   Abr.  tit.  Conusance, 

be    pleaded    within   the   first  52.  1  Blac.  Rep.  197. 

four  days  of  the  term.  8  T.R.  '  I'Barnard.  K.  B.  7.  352. 

474.  365.    Andr.  368.  2  Str.  1120. 

*  1  Wils.  193.  1  Blac.  Rep.  197.  3  Wils.  51. 

e  1  Salk.  80.    1  Show.  191.  ^2  Bur.  1046. 

S.  C.  14   Inst.    212,  213.     1   Sid. 

f  Rastal,   419.    Heme,   7.  103.  Carth.  109.    Gilb.  C.  P, 

3  Inst.  CI.  14.  191.1  Bac.  Abr.  560.  and  see 

5  4  In«t.   224.     lenk.   190.  3  East,  128. 
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the  cause  of  action  accrued  within  a  county-pala- 
tine: And  even  then,  it  must  be  averred  in  the 
plea,  either  that  the  defendant  dwells  in  the  county- 
palatine,  or  that  he  hath  sufficient  goods  and  chat- 
tels there,  by  which  he  may  be  attached;  otherwise 
the  plea  cannot  be  allowed,  lest  a  failure  of  justice 
should  ensue "" :  and  the  defendant  cannot  in  such 
case  demur  to  the  declaration ",  or  move  in  arrest 
of  judgment  °. 

Of  a  nature  very  similar  to  pleading  to  the  juris- 
diction of  the  court,  is  claiming  Conusance^;  or 
praying  that  the  cause  may  be  determined  before 
an  inferior  jurisdiction:  concerning  which,  it  will 
be  proper  to  consider,  the  several  sorts  of  inferior 
jurisdictions;  in  what  cases  conusance  may  be 
claimed  ;  and  the  time  and  manner  of  claiming  it. 

There  are  three  sorts  of  inferior  jurisdictions  \ 
The  first  is  to  hold  pleas,  which  is  merely  a  con- 
current jurisdiction;  and  can  neither  be  claimed 
nor  pleaded.   The  second  is  a  general  conusance  of 

pleas ; 

^  Carth.  355.  1  Palm.    456.   Hardr.    509. 

T  Id.  354.  5  Mod.  144.  S.C.  2  Ld.  Raym.  836.  1  Salk.  148. 

o  Carth.  11.  Comb.   SO.  48.  3  Salk.  79.  12  Mod.  643.  S.C 

S.C.  and  see  Comb.  115.  Jd.   666.    10  Mod.  126.  Vin 

p  Gilb.  C.   P.    191.    1   Bac,  hhv.  i\\.  Conusance,  5^9 
Abr.  560.    \  Rol.  Abr.  489. 
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pleas;  which,  being  intended  for  the  benefit  of 
the  lord,  may  be  clahned  by  him,  though  it  can- 
not be  pleaded  by  the  defendant.  The  third  is  u 
conusance  of  pleas,  with  exclusive  \nox&%\  as  where 
the  king  grants  to  a  city,  that  the  inhabitants  shall 
be  sued  within  the  city,  and  not  elsewhere:  This 
being  an  exempt  jurisdiction,  may  be  either  claim- 
ed or  pleaded  '^.  Hence  it  is  a  general  rule,  that 
wherever  the  defendant  can  plead  to  the  jurisdic- 
tion of  the  court,  there  the  lord  of  the  franchise 
may  claim  conusance,  but  not  vice  versa  ^ 

The  privilege  of  claiming  conusance  is  con- 
fined to  courts  of  record  %  and  local  actions'"; 
except  where  the  defendant  is  a  member  of  the 
University  of  Oxford  or  Cambridge"'.  And  it  is 
also  confined  to  such  actions  as  were  in  esse  at  the 
time  of  the  grant '",  and  does  not  extend  to  those 
created  since,  by  act  of  parliament ;  except  where 
a  common-law  action  is  given  against  a  person  by 
another  name,  as  debt  against  an  administrator "". 
Neither  shall  this  privilege  be  allowed,  where  the 
franchise  cannot  give  a  remedy  y,  and  there  would 
consequently  be  a  failure  of  justice'';  as  in  reple- 

^'iii, 

r  Bro.  Abr.  tit.   Conusance,  Abr.  56,0. 

52.    1  Blac.  Rep,  197.  w  14  Hen.  IV.  20.  b. 

s  Gilb.  C.  P.  193.  X  /rf.  22  Ed.  IV.  22; 

t  2  Inst.  140.  y  2  Vent.  363, 

u  4  Inst.  213.    1  Sid.  103.  '  Hardr.  507 
vGilb.  C.  P.   193.    1    Bac. 
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viii  "*,  quare  impedit '',  waste,  &c.  or  where  the 
lord  is  a  party,  and  the  plea  is  to  be  holden  before 
himself  %  or  the  defendant  is  a  stranger,  who  hath 
nothing  v/ithin  the  franchise  ^ ;  or  lastly,  where  the 
plaintiff  is  a  privileged  person,  as  an  attorney  or 
officer  of  the  court  ®.  But  conusance  may  be  claim- 
ed by  a  defendant,  in  custody  of  the  marshal  ^. 

Conusance  of  pleas  must  be  claimed  after  ap- 
pearance s,  and  before  imparlance'',  in  the  first 
instance,  or  on  the  very  first  day  the  party  hath  in 
court ;  even  upon  the  return-day  of  the  writ,  if 
the  cause  of  action  appear  therein:  if  not,  then 
upon  the  first  day  given  upon  the  declaration'. 
As  for  instance,  in  trespass  by  original,  w^here 
place  is  named,  or  prescipe  quod  reddaty  where  land 
is  demanded,  conusance  must  be  claimed  on  the 
return-day  of  the  writ;  because  in  these  cases, 
the  writ  states  where  the  cause  of  action 
arises  ^.  But  in  debt  or  detinue  'tis  otherwise  :  for 

it 

^  2  Inst.  140.  50.  1  Salk.  2.  Gilb.  C.  P.  19S. 

^Dalis.  12.  sComb.  319. 

t  8  Hen.  VI.    18,    19,  20,  ^  I  Sid.  103.    1  Show.  352. 

21.    Hob.  87.  10    Mod.     125.    Willes,    233. 

d  22  Ass.  83.     1  Rol.  Abr.  Barnes,  346.   Prac.  Reg.  696. 

493.  Vin.  Abr.  tit.  Conusance,  590. 

e  3  Leon.    149.    Lit.  Rep.  S.    C    Id.   592.     1   Barnard. 

304.  Willes,  233.  Barnes,  346.  K.  B.  66.   2  Wils.  411.  Gilb. 

Prac.   Reg.   696.    Vin.    Abr.  C.  P.  196. 

tit.   Conusance,  590.   S.  C.  Id.  i  2  Wils.  413. 

592.  Bendl.  233.  con?.  ^  5  Bur.  2823. 

'Bro.  Abr.  tit.  Conusance^ 
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it  does  not  appear,  till  the  plaintiff  has  counted, 
where  the  contract  or  obligation  was  made;  and 
therefore  till  then,  the  lord  need  not  make  his 
claim  K  So  in  replevin,  the  place  where  the  cattle 
were  taken  does  not  appear,  till  the  plaintiff  has 
counted,  if  it  be  between  strangers  :  but  if  a  re- 
plevin be  sued  against  the  Ibrd  of  the  franchise 
himself,  there  the  lord's  claim  would  come  too 
late  after  the  count ;  because  the  law  intends,  that 
he  knew  the  place  of  taking,  being  himself  a  party, 
and  so,  by  not  demanding  his  privilege  on  the  writ, 
he  gives  the  court  seisin  of  the  cause :  For  the  lord 
must  use  no  delay  '". 

As  to  the  manner  of  making  the  claim,  it  is 
holden,  that  conusance  may  be  claimed  by  the 
lord  of  the  franchise  in  person,  or  by  his  bailiff 
or  attorney":  If  it  be  claimed  by  attorney,  the 
warrant  of  attorney  must  be  produced  in  court, 
and  filed".  The  grant  of  conusance  must  also 
be  produced  p,  or  an  exemplification  of  it  under 
the  great  seal  '^ ;  and  if  the  grant  was  before 
time  of  memory,  an  allowance  must  be  shewn 
in  the  King's  Bench,  or  before  justices  in  JSi/re  ^ 

Upon 

1  10  Mod.  127.  454. 

^  5  Bur.  2823.  i  5  Bur.  2820. 

n  Bro.   Abr.  tit.   Conusance^  "•  Keilw.    189,    190.     1  Sid. 

50.  12  Mod.  644.  666.  103.  1  Salk.  183.  1  Ld.  Raytn. 

°  Palm.   456.    1    Sid.    103.  427,  8.  475.  S.  C.  Gilb.  C.  P. 

1  Lev.  89.  195.  but  see   Bro.   Abr.  tit 

p  12  Mod.  644.  1  Blac.  Rep.  Conusance,  51. 

Vol,  I.  4E 
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Upon  a  claim  made  by  the  University  of  Oxford 
or  Cambridge  %  there  must  be  likewise,  in  ad- 
dition to  the  grant,  an  exemplification  of  the 
statute  confirming  it  * ;  together  with  an  affidavit 
of  the  defendant's  residence".  The  claim  itself 
must  be  entered  upon  a  roll";  and  after  stating 
the  several  proceedings  that  have  been  had  in 
the  cause,  must  set  forth  the  grounds  upon  which 
it  is  made,  with  great  precision  ^.  It  may  be 
demurred  to;  or  the  facts  therein  alleged  may 
be  controverted  by  pleading  ^.  If  allowed,  a  day 
is  given,  upon  the  roll,  for  the  lord  of  the  fran- 
chise to  hold  his  court ;  and  the  parties  are  com- 
manded  to  be  there  on  that  day ''.  But  the  record 
still  remains  in  the  court  above ;  and  a  transcript 
only  is  sent  down  to  the  court  below  ^ :  so  that  if 
justice  be  not  done  there,  as  if  the  defendant  be  a 
stranger,  and  has  nothing  Vvdthin  the  franchise  by 
which  he  can  be  summoned,  or  if  the  judge  mis- 
behave himself,  &c.  the  plaintiff  shall  have  a 
re-summons  ^,  upon  the  record  in  the  court  above. 
And  if  a  re-summons  issue,  upon  failure  of  right 

in 

s  10  Mod.  126.  1  Blac.  Rep.  «'  2  Wils.  409,  10. 

454.  X /(/.  Comb.  319. 

t  13  Eliz.  c.  29.  y  2  Ld.  Raym.  836,  7.    12 

1  1  Barnard.   K.  B.  49.  65.  Mod.  644.  3  Salk.  79.  S.  C. 

2   Str.   810.    2  Wils.   311.    1  z/rf.  Jenk.31. 

Blac.  Rep.  454.  5  Bur.  2820.  ^  /rf.    Hardr.  407.   but   see 

*    Comb.  319.     1    Barnard.  Vin.  Abr.  tit.  Coreweance,  589 

K.  B.  65.    2  Str.  810.  10  Mod.  127. 
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In  a  franchise,  the  lord  of  the  franchise  shall  never 
afterwards  have  conusance  of  that  plea  ^. 


Pleas  in  abatement  to  the  person  of  the /j/c?n??^, 
"are  either  that  he  is  not  in  existence,  (being  only  a 
fictitious  person",  or  dead^,)  or  else  that  being  in 
existence,  he  is  an  alien-enemy  ®,  attainted  of  trea- 
son or  felony  ^,  outlawed  upon  mesne  or  final  pro- 
cess^, under  a  p7-(vmunire^\  excommunicated',  or 
convicted  of  popish  recusancy  ''.  Where  the  cause 
of  action  is  forfeited,  as  by  tiie  plaintiff's  being  an 
alien-enemy  \  attainted  "*,  or  outlawed  for  felony  ", 
there  his  disability  may  be  pleaded  in  abatement 
or  in  bar ;  but  otherwise  it  can  only  be  pleaded  in 
•abatement. 

Pleas  in  abatement  to  the  person  of  the  defend- 
ant are,  that  he  is  privileged,  as  an  attorney  or 
officer  of  the  court " ;  under  the  king's  protection  p; 
-or  an  infant  "^j  when  sued  as  heir  on  the  obligation 

of 

*>  Jenk.  34.  i»  Co.  Lit.  129.  b. 

•:  Ast.  Ent.  10.  3  Inst.  CI.  89,  '  Lutw.  17.  3  Inst.  CI.  18. 

<i  Ast.   Ent.  8.    3  Inst.  CI.  ^  3  Inst.  CI.  20.  1  Str.  520. 

75,  &c.  1  Co.  Lit.  129.  b. 

«  Lutw.  34.    3  Inst.   CI.   16.  m  Bro.  V.M.  252. 

Alini-enemy  is  a  good  plea  in  "  Co.  Lit.  128.  b.  Giib.  C 

bar  to  the    action.     6   T.   R.  P.  200. 

523.  35.  °  1  Lutw.  639. 

f  Carth.  137,  8.  P  2  Bro.  Ent.  106. 

E  Lutw.    6.    1529.     3    Inst.  i  Rastal,     360.     362.     379 

CI.  23,  Sec.  1  East,  634.  Bro.  R.  195. 
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of  his  ancestor,  &c.;  in  which  latter  case,  the 
parol  shall  demur,  or  proceedings  be  stayed,  till  he 
come  of  age. 

Under  the  head  of  pleas  to  the  person,  may 
also  be  included  Coverture^  in  the  plaintiff  "^  or 
defendant  ^ ;  or  that  the  plaintiffs  or  defendants, 
suing  or  being  sued  as  husband  and  wife,  are  not 
married*';  or  any  other  plea  for  want  of  proper 
parties,  as  that  there  is  an  executor ",  admini- 
strator ^',  or  other  person '",  not  named,  who  ought 
to  be  made  a  co-plaintiff  or  co-defendant.  We 
have  already  seen,  that  if  an  action  be  brought  for 
a  tort,  by  one  of  several  joint-tenants  or  tenants  in 
common '',  or  against  one  of  several  partners,  upon 
a  joint  contract ',  the  defendant  must  plead  in 
abatement,  and  cannot  otherwise  take  advantage 
of  the  objection.  It  should  also  be  observed,  that 
if  an  action  be  brought  against  a  carrier  in  case^  on 
the  custom  of  the  realm,  for  not  safely  carrying 

goods, 

rAst.  Ent.    9.    3  Inst.  CI.  ^3    inst.   CI.     53.     Rastal, 

70.  If  the  plaintiff  take  hus-  324. 

band,  after  suing  out  the  writ,  ^^3    Inst.   CI-  53.    119.     I 

and    before    the    declaration,  Lutw.  696.  and   see    1   East, 

the  defendant  cannot  give  the  634, 

coverture   in   evidence   under  ^  Ante^  9.  And  see   1  Salk, 

the   general   issue,   but   must  32.  290.  2  Str.  820. 

plead  it  in  abatement.   6  T.  R.  >  Ante^  8.  But  see  2  Mod. 

265.  279.     3    Mod.     321.     2    Salk- 

s  1  Lutw.  23.  3  Inst.  CI.  71.  440.   Show.   29.   101.  3  Lev- 

t  3  Inst.  CI.  69.  258.    Carth.   58.    S.  C.   Gilb. 

>i/cf.  51.     Rastal,    325.  a.  Evid.  189. 
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goods,  the  defendant  may  plead  in  abatement, 
that  his  partners  ought  also  ta  have  been  sued  ^ : 
Or  if  an  action  of  debt  be  brought  on  the  statute 
9  Ann.  c.  14.  to  recover  back  money  won  at  play, 
he  may  plead  in  abatement,  that  the  money  was 
due  from  others  not  named,  as  well  as  from  him- 
self*. In  a  plea  in  abatement,  that  another  per- 
son ought  to  have  been  sued  with  the  defendant, 
it  is  not  necessary  to  lay  a  venue :  And  if  it  be 
pleaded  that  such  other  person  is  alive,  to  wit,  in 
Spairiy  it  will  be  considered  as  pleaded  without  am* 
Venue  ^. 

Pleas  in  abatement  of  the  count  can  only  be 
pleaded  in  actions  by  original  writ;  and  are  for 
some  uncertainty,  repugnancy,  or  want  of  form  *=, 
not  appearing  on  the  face  of  the  writ,  or  else  for 
some  variance  therefrom  ^. 

Pleas  in  abatement  of  the  xvrit  are,  either  for 
matter  apparent  on  the  face  of  it,  or  for  matter 
dehors  ®,  existing  at  the  time  of  suing  out  the 
writ,  or  arising  afterwards  ^.  To  the  form  of  the 
writ  they  are,  for  some  apparent  uncertainty,  re- 
pugnancy, or  want  of  form  ^ ;  variance  ^  from  the 

record, 

^  6    T.    R.    369.   sed  -vide  e  Gilb.  C.  P.  51. 

ante,  9.  f  See  Com.  Dig.  tit.  Abate- 

a7  T.  R.  257.  ment,  (H). 

«>  Id.  243.  Ante,  372.  (r).  %  Lutw.  25.  3  Inst.  CI,  49. 

c  3  Inst.  CI.  62.  54.  66,  he. 

^  Reg.  PI.  2  77,  8.  h  3  Inst.  CI.  43,  &c, 
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record,  specialty,  &.c.  ;  misnomer '  of  the  pluintifi' 
or  defendant '';  or,  in  actions  by  original- writ,  the 
omission  or  mistake  of  the  defendant's  addition  \ 
that  is,  of  his  estate,  degree,  mystery,  or  place  of 
abode.  But  the  plaintiff  may  sue  the  defendant, 

either 


i  Lutw.  10.  Ast.  Ent.  r. 
3  Inst.  CI.  79,  ^c.Jnte,  402,  3. 
The  consequences  of  a  misno- 
mer of  the  defendant  seem  to 
be,  first,  that  in  bailable  pro- 
cess, if  the  defendant  be  not 
called  and  known  by  the  name 
in  the  process,  as  well  as  by 
his  right  name,  the  sheriff  and 
his  officers  are  liable  to  an 
action  of  trespass  and  false 
imprisonment,  for  arresting 
him.  6  T.  R.  234.  and  se- 
condly, that  if  the  plaintiff 
declare  against  him  by  a 
wrong  name,  the  defendant, 
if  he  be  not  estopped,  may 
plead  the  misnomer  hi  abate- 
ment; and  it  seems  that  his 
entering  into  a  bail-bond  to 
the  sheriff,  in  the  wrong 
name,  would  not  estop  him 
from  pleading  in  abatement 
in  the  original  action ;  though 
perhaps  it  might,  in  an  ac- 
tion on  the  bail-bond.  Wil- 
les,  461.  Barnes,  94.  S.  C. 
and  see  1  Salk.  7.  The  safer 
way  however,  is  for  the  de- 
fendant, where  he  is  arrested 
by  a  wrong  name,  to  enter 
into    the     bail-bond    by     his 


right  name,  stating  that  he 
was  arrested  by  the  name 
in  the  writ;  for  if  his  en- 
tering into  it  by  a  wrong 
name  would  not  operate  as 
an  estoppel,  it  might  be  evi- 
dence by  his  own  admission, 
of  his  being  called  as  well  by 
one  name  as  the  other.  The 
court,  we  have  seen,  will  not 
order  the  bail-bond  to  be  de- 
livered up  to  be  cancelled,  on 
the  ground  of  a  misnomer :  an- 
te^  249.  And  it  is  clear,  that  if 
the  defendant,  after  being  ar- 
rested, were  to  put  in  bail 
above  in  a  wrong  name,  it 
would  estop  him  from  plead- 
ing the  misnomer  in  abate- 
ment. Willes,  4G1.  Barnes, 
94.  S.  C.  and  see  1  Salk.  8. 
3  T.  R.  611.  The  bail  above 
therefore,  in  such  case,  should 
be  put  in,  and  entered  on  the 
reco  gnisance  roll,  by  the  de- 
fendant in  his  right  name, 
as  having  been  arrested  by 
the  name  in  the  writ. 

•^  Append.  Chap.   XXVII. 
§1. 

1  Stat.  iHen.  V.c.S.Slos'- 
CI.  92. 
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either  by  the  addition  of  his  degree  or  mystery  " ; 
and  may  name  him  of  the  place  where  he  lately 
dwelt  ".  A  writ  in  debt  may  be  abated  in  part,  and 
stand  good  for  the  remainder :  And  if  a  plea  in 
abatement  contain  matter  which  goes  in  part  abate- 
ment of  the  writ  only,  but  conclude  with  a  prayer 
that  the  whole  writ  may  be  abated,  the  court  may 
abate  so  much  of  the  v/rit  as  the  matter  pleaded 
applies  to  °. 

Pleas  in  abatement  to  the  action  of  the  writ 
are,  that  the  action  is  misconceived  ^';  or  was  pre- 
maturely brought,  before  the  cause  of  it  arose  '^j 
or  that  there  is  another  action  depending  for  the 
same  cause  ^  It  is  said,  in  one  case  %  that  the 
pendency  of  a  prior  action  for  the  same  cause  may 
be  pleaded  in  bar  to  a  second  action ;  but  it  can- 
not be  pleaded  in  abatement.  This  however  must 
be  understood  with  reference  to  the  particular 
case  of  a  qui  tarn  action,  and  not  as  a  general  rule 
applicable  to  all  cases. 

The  general  requisites  of  a  plea  in  abatement 
are,  that  it  should  be  certain  to  every  intent  % 
give  the  plaintiff  a  better  writ  ",  and  have  an  apt 
and  proper  beginning  and  conclusion :    For  it  is 

the 

«  8  Mod.    51,    52.      1    Str.  56.  Fortes.  334. 

556.  2  Str.  816.  2  Ld.  Raym.  >- Lutw.    33.     3     Inst.     Ck 

1541.  S.  C.  111. 

n2  Str.  924.  s  Say.  Rep.  216. 

o  2  Bos.  &  Pul.  420.  t  Co.  Lit  303.  a.   Cro.  Jac. 

H  3  Inst.  CI.  120,  &c.  82.  3  C    67. 

iLiitw.  8.  13.     3  Inst,  CI.  ofirownl.  139.     ' 
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the  beginning  and  conclusion  that  make  the  plea  '*'. 
Pleas  to  the  jurisdiction  of  the  court,  or  in  abate- 
ment, cannot  be  pleaded  after  making  a  full  de- 
fence :  the  former  must  be  pleaded  in  person^  but 
the  latter  may  be  pleaded  by  attorney.  And  they 
are  both  usually  begun,  by  defending  the  -wrong 
(or  Jorce)  and  injury ^  when ^  ^c.  which  is  consider- 
ed only  as  making  half  defence "":  for  the  &?c. 
implies  only  half  defence,  in  cases  where  such 
defence  is  to  be  made,  but  will  be  understood  as 
a  full  defence,  if  that  be  necessary  ^.  Where  the 
defendant  pleads  to  the  writ,  for  matter  apparent, 
he  should  begin  his  plea,  by  praying  judgment 
of  the  writ,  and  conclude  it  in  the  same  manner  '^ ; 
but  where  the  plea  is  for  matter  dehors y  as  joint- 
tenancy,  non-tenure,  or  the  like,  there  he  should 
conclude  it  only  in  this  manner  *.  A  plea  of  mis- 
nomer of  the  defendant  is  bad,  which  begins 
thus  :  "  And  the  said  Richard^  sued  by  the  name 
o^  Robert,  Sic''."  or  thus:  *'  And  Ae  against  whom 

the 

V  1  Sid.   189.    1  Vent.   136.  O.ll.C.V.  T/iQmfison\.  Stock- 

Comb.    106,   7.      1  Show.   4.  dale,  H.  23  G.  III.  K.  B.  8  T. 

B.C.     1  Ld.   Raym.   593.    1  R.  631.    3  Bos.  &  Pul.  9  (a) . 

Salk.  210.  S.  C.  12  Mod.  525.  y  8   T.  R.   633.  3  Bos.    & 

lOMod.  112.  192.210.Willes,  Pul.  9  (a). 

479.  ■'■  Moor.  30.  Dalis.  S3.  S.C. 

w  Gilb.C.  P.  187.  Reg.  PI.  273.  Lutw."  n.    \% 

>=Lit.  §  195.   Co.  Lit.   127.  Mod.  525. 

b.  Kardr.   365.    1    Lutw.   7.  »  Same  cases. 

Willes,   40.   Gilb.  C.  P.  188.  b  5  T.  R.  487. 
Ji7>eafle7/  v.  Ctrd?nrrson,  M.  1 ' 
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the  plaintiff  hath  exhibited  his  bill,  by  the  name  of 
J.  S.  &:c.  ^"  In  pleading  to  the  jurisdiction,  the  de- 
fendant should  conclude  his  plea  by  praying  judg- 
ment, if  the  court  will  take  further  cognizance  of 
the  suit  ^.  In  pleading  to  the  person,  the  conclu- 
sion is,  whether  the  defendant  ought  to  answer,  or 
the  plaintiff  to  be  answered  ^;  or  if  excommunica- 
tion, or  other  temporary  disability,  be  pleaded, 
that  the  plaint  may  r emain  without  day ,  until,  £5V/. 
In  pleading  to  the  writ  or  count,  if  the  action  be 
by  original,  the  plea  should  conclude,  by  praying 
judgment  of  the  writ  or  count,  and  that  the  same 
may  he  quashed^.  But  if  the  action  be  by  bill,  the 
plea  should  conclude,  by  praying  judgment  of  the 
bill,  or  of  the  bill  and  declaration,  (for  they  are  the 
same  thing,)  and  not  of  the  declaration  only  ^.  A 
plea  of  misnomer,  praying  if  the  bill,  and  that  the 
same  may  be  quashed,  is  ill  on  special  demurrer  \ 
Pleas  to  the  jurisdiction  of  the  court  ^,  and  in 

abatement, 

8T.  R.  515.  T.   Raym.  34.    1   Keb.   137. 

>!  Latch,  78.  S.  C.  Gilb.  K.   B.  317.  344 

«/(/.zA/rf.  Lit.§  195,  &c.  Gilb.    C.   P.    183,    184.     187. 

fSLev.  240.  Lutw.   19.    3  4  Bac.  Abr.   28,   9.    8  T.  R. 

Inst.  CI.  81.  1  Str.  521.  474.  but  see    Dyer,   210.  b 

e  5  IVIod.  132.  in   margine.   Doc.    Plac.    234, 

h  Id.  5  Mod.  144.   12  Mod.  Latch,  83,   Cro.  Car.  9.  Sty. 

133.    S.   C.     10     Mod.     192.  Rep.    90.     Willes,    239.  Vin. 

210.  Abr.  tit.    Conusance,   p.    591. 

'  3  T.  R.  185.  as  to  the  plea  of  ancieot  de- 

•^  Dyer,  210.  b.  in   margine.  mesne. 

Vol.  I.  4  F 
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abatement  \  ought  to  be  pleaded  before  a  general 
imparlance;  and  they  must  be  pleaded  within 
four  days  inclusive '"  after  the  delivery,  or  filing 
and  notice,  of  the  declaration";  unless  the  decla- 
ration be  delivered  or  filed  after  term,  or  so  late  in 
the  term,  that  the  defendant  is  not  bound  to  plead 
to  it  that  term ;  in  both  which  cases,  the  defendant 
may,  within  the  first  four  days  inclusive  of  the  next 
term,  plead  to  the  jurisdiction  of  the  court,  or  in 
abatement,  as  of  the  preceding  term  °.  If  such  a 
plea  be  pleade  1  after  a  general  imparlance,  the 
plaintiff,  we  have  seen  p,  may  either  sign  judg- 
ment, or  apply  to  the  court  by  motion  to  set  it 
aside ;  or  he  may  demur  thereto,  or  allege  the  im- 
parlance in  his  replication,  by  way  of  estoppel. 
And  if  it  be  not  delivered,  or  left  in  the  office,  in 
due  time,  it  is  not  to  be  received,  whether  a  rule 

to 

12  Keb.    143.    1    Mod.   14.  286.    Cas.  Pr.  C.  P.  63.  S.  C- 

1    Vent.    184.     1    Lutw.    23.  But   see  Sty.  P.  R.  458.  468. 

Sty.  P.  Pv.  465.  Gilb.  K.   B.  R.   E.    5  Ann.  (a).    1  T.  R, 

544.  R.  E.  5  Ann.  (c).  R.  T.  278,  9.  from  whence  it  should 

5  8c  6  Geo.  \\.{b).  1  Str.  523.  seem,  that   they  ought  to  be 

4  T.  R.  520.    6    T.    R.   369.  pleaded,  before   the   rule   for 

7  T.  R.  447.  (rf).  Barnes,  224.  pleading  is  expired. 

234.  o  1  Salk.  367.  Gilb.  K,  B. 

m  1  T.-  R.    277.     5    T.  R.  344,  5. 

2110.  V  Ante^  419.    But  it   there 

"  II  Mod.  2.  2  Str.    1192.  appears,  that   after   a   sfiecia}. 

1   Wils.    23.     S.    C.    2    Str.  imparlance, the  defendant  may 

1268.     1     T.    R.    277.    689.  plead   in   abatement,    though 

7  T.  R.  298.    And  see  Gilb.  not  to  tlie  jurisdiction  of  the 

C.  P.  52.    Pr.   Reg.  3.  Cas.  court, 
Pr.  C.  P.  23.  S.   C^  Pr.  Reg. 
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to  plead  be  given  or  not ''.  And  Simdai/,  or  any 
other  day  on  which  the  court  does  not  sit,  is  to  be 
accounted  as  one  of  the  four  days,  unless  it  happen 
to  be  the  last^  It  is  a  general  rule,  that  if  the  de- 
fendant plead  before  the  bail  are  perfected,  his  plea 
will  be  considered  as  a  nullity,  although  the  bail  af- 
terwards justify '.  But  in  a  country  cause,  if  the 
defendant  put  in  special  bail  in  time,  he  may  plead 
in  abatement,  though  the  bail  be  not  perfected  till 
after  the  four  days,  if  they  be  ultimately  perfected 
within  the  time  allowed  by  the  practice  of  the 
court  ^ 

Before  the  statute  for  the  amendment  of  the 
law,  where  the  defendant  pleaded  a  foreign  plea, 
he  was  obliged  to  verify  it  by  affidavit".  And 
now,  by  that  statute'',  "no  dilatory  plea  shall  be 
"  received  in  any  court  of  record,  unless  the  party 
*'  oflfering  such  plea  do,  by  affidavit,  prove  the 
^' truth  thereof;  or  shew  some  probable  matter 
**  to  the  court,  to  induce  them  to  believe  that  the 
"  fact  of  such  dilatory  plea  is  true."  '"  The  affi- 
davit required  by  this  statute,  may  be  made  by 

the 

1  1   Lil.   P.    R.   3.  R.   E.  Rep.      435.     1    Saund.     98. 

5  Ann.   (g).    1  T.  R.   278,  9.  Carth.    402.     5     Mod.     335. 

7T.  R.  298.  S.  C. 

«•  R.  E.  5  Ann.  {a).  1  T.  R.  v  4  &  5  Ann.  c.  16.  §  II. 

210.  w   Aid-fir  ay  er  is   a    dilatory 

s  Ante^  423.  plea,  within  this  statute,  and 

t  2  East,  406.  must  be  verified  by  affidavit. 

"  2  Lil.  P.    R.   299.     Sty.  2  Bos.  &  Pul.  384. 


588  OF   PLEAS  IN    ABATEMENT. 

the  defendant  himself,  or  by  a  third  person  '^ ;  and 
as  the  statute  only  requires  probable  cause,  there 
does  not  seem  to  be  any  necessity  for  an  affidavit, 
where  the  plea  is  for  matter  apparent,  as  want  of 
addition  y,  &c.  Yet  where  the  defendant  pleaded, 
after  oyer  of  the  original,  that  it  was  not  returned, 
the  court  set  aside  the  plea,  for  want  of  an  affidavit 
of  the  truth  of  it  ^ 

A  plea  in  abatement  should  be  signed  by  coun- 
sel ;  and  filed  in  the  office  of  the  clerk  of  the  pa- 
pers, with  an  affidavit  that  the  plea  thereto  annexed 
is  true,  in  substance  and  matter  of  fact  ^.  And  if 
the  plea  be  not  filed  in  due  time,  or  if  there  be  no 
affidavit  annexed  of  the  truth  of  it,  the  plaintiff  may 
consider  it  as  a  nullity,  and  sign  judgment*';  or 
the  plaintiff  may  move  the  court  to  set  it  aside  '^. 

When  a  plea  in  abatement  is  regularly  put  in, 
the  plaintiff  must  reply  to  it,  or  demur.  If  he 
reply,  and  an  issue  in  fact  be  thereupon  joined,  and 
found  for  him,  the  judgment  is  peremptory^  quod 
recuperet^;  but  if  there  be  judgment  for  the  plain- 
tiff, 

X  Pr.  Reg.  6.  Barnes,  344.  =  1     Str.    638,    Say.   Rep, 

S,  C.  19.295,    3  Bur,  1617. 

y  Pr.  Reg.  5.  d  Gilb.  C.   P.   53.     1    Ld. 

zl   Str.  639.  2  Ld.  Raym.  Raym,     594.   2    Ld.   Raym. . 

1409,  S.C.  1022.     1    Str.   532.     2  Wils. 

a  2  Str.  705.  738.   and   see  367.     1  East,    542.    2    Bos. 

Append.  Chap.  XXVIL§  2.  8c  Pul.  389.  but  see    1  East, 

b  1   T.  R.    277.    689.  5  T.  636. 
R.  210.  7  T.  R. 298. 
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tifF,  on  demurrer  to  a  plea  in  abatement,  or  repli- 
cation to  such  plea,  the  judgment  is  only  interlocu- 
tory, quod  respondeat  ouster'':  In  the  latter  case, 
the  defendant  has  in  general  four  days  time  to 
plead;  but  this  is  in  the  discretion  of  the  court ^: 
and  they  will  sometimes  order  him  to  plead  in- 
stantery  or  on  the  morrow.  After  a  judgment  of 
respondeat  ouster,  it  is  said,  there  can  be  no  plea 
in  abatement ;  for  if  it  were  allowed,  there  would 
be  no  end  of  such  pleas  s;  But  this  must  be  un- 
derstood of  pleas  in  abatement  in  the  same  degree, 
as  popish  recusancy  and  outlawry^,  being  both  to 
the  person;  for  the  defendant  may  plead  to  the 
person  of  the  plaintiff,  and  if  that  be  over-ruled,  he 
may  afterwards  plead  to  the  form  of  the  writ '. 

The  judgment  for  the  defendant,  on  a  plea  in 
abatement,  whether  it  be  on  an  issue  in  fact  or  in 
laiv,  is  that  the  writ  or  bill  be  quashed^;  or  if  a 
temporary  disability  or  privilege  be  pleaded,  as 
excommunication,  or  the  king's  protection,  infan- 
cy, &c.  that  the  plaiiit  remain  without  day,  until, 
^c.  On  an  issue  in  fact,  the  defendant  is  entitled  to 
costs;  but  not  on  an  issue  in  law  ^ 

e  Id.  ibid.  i  Com.  Dig.  tit.  Matementf 

f  Comb.  19.  p.  66.  cites  Th.  D.  1.  x.  c.  1. 

g4  Bac.     Abr.   51.     Gilb.  k  Gilb.C.  P.  52. 

C.  P.    186.   2  Saund.  40,  41.  i  2  Ld.  Raym.  992.  I  Salk. 

12  Mod.  230.  194.  S.C. 

hHetl.  126. 

r^HAP- 
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Of  Pleas  in  Bar;  cnf/NoxicE  of  SEx-OFf. 

"pLEAS  in  bar  are  calculated  to  shew,  either  that 
the  plaintiff  never  had  any  cause  of  action,  or  if 
he  had,  that  it  is  discharged  by  some  subsequent 
matter. 

In  actions  upon  contractu^  the  grounds  of  de- 
fence are,  that  there  was  no  contract  between  the 
parties,  in  point  of  fact;  or  if  there  v/as,  that  it  was 
void  or  voidable  in  point  of  law :  Or  if  there  was  a 
good  and  valid  contract,  that  it  has  been  perform- 
ed; or  if  not,  that  there  is  some  legal  excuse  for 
the  non-performance  of  it.  Upon  these  grounds,  it 
will  appear  that  the  plaintiff  never  had  any  cause  of 
action ;  or  admitting  that  he  had,  it  may  be  dis- 
charged by  some  subsequent  matter,  as  by  accord 
and  satisfaction,  arbitrament,  release,  &:c.  Execu- 
tors and  administrators  may  also  plead  the  want  of 
assets.  In  actions  for  wrongs^  the  defendant  may 
shew,  that  the  plaintiff'  never  had  any  cause  of 
action,  by  denying  the  charge,  or  by  justifying  or 
excusing  it;  or  he  may  discharge  the  action,  by 
means  similar  to  those  in  actions  upon  contracts. 

Considered  with  reference  to  the  declaration, 
pleas  are  in  denial,  or  confession  and  avoidance, 

of 
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©f  the  cause  of  action ;  or  they  conchide  the  plain- 
tiff by  matter  of  estoppel  ^  Pleas  in  denial,  are  of 
the  whole,  or  a  part  of  the  declaration;  and  in 
avoidance,  they  are  by  matter  precedent,  which 
shews  the  plaintiff  never  had  a  cause  of  action,  and 
is  called  an  avoidance  in  law,  or  by  matter  subse- 
quent, which  discharges  the  cause  of  action,  and  is 
called  an  avoidance  in  fact  ^. 

When  the  defendant  means  to  deny  the  whole 
charge  contained  in  the  declaration,  or  that  which 
constitutes  the  gist  or  foundation  of  the  action,  he 
should  plead  the  general  issue;  as,  in  assumpsit, 
non  assumpsit " ;  in  debt  or  simple  contract,  nil 
debet;  in  debt  on  speciahy,  ?wn  est  factum ;  in  debt 
on  record,  mil  tiel  record;  in  detinue^  non  detinet ; 
and  in  trespass  vi  et  armis^  and  trespass  on  the 
case,  not  guilty. 

In  assumpsit,  the  general  issue  is  proper,  where 
there  was  either  no  contract  between  the  parties, 
or  not  such  a  contract  as  the  plaintiff  has  declared 
on.  And  the  defendant  may  give  in  evidence 
under  it,  that  the  contract  was  void  in  law,  by  co- 
verture •*,  gaming  %  usury  ^,  Sec.  or  voidable  by 
infancy  ^,  duress,  &c. ;   or  if  good  in  point  of  law, 

that 

^  5  Hen.  VII.   14.  1  Leon.  c  i  Ld.  Raym.  87.  1  Salk. 

77.  Say.  86.  344.  Carth.  356.   5  Mod.  170. 

i>  5  Hen.  VII.  14.  12  Mod.  97.  S.  C. 

c  Append.  Chap.  XXVIII.  f  1  Str.  4S8. 

%\.  g  1    Salk.   279.    3    Bos.   & 

'M^  Mod.  in  I.  Pnl.481(a). 
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that  it  was  performed^  by  payment^  or  otherwise, 
or  if  unperformed,  that  there  was  some  legal  excuse 
for  the  non-performance  of  it,  as  a  release  or  dis- 
charge before  breach,  or  non-performance  by  the 
plaintiif  of  a  condition  precedent,  &c.  This  sort  of 
evidence  will  shew  that  the  plaintiff  had  no  cause 
of  action.  But  if  he  had,  the  defendant  may  give 
in  evidence,  under  the  general  issue,  that  it  was 
discharged,  by  an  accord  and  satisfaction  ',  arbitra- 
ment, account  stated,  release  \  foreign  attach- 
ment'', or  former  recovery  for  the  same  cause*, 
&c.  In  short,  the  question  in  assumpsit,  upon  the 
general  issue,  is  whether  there  was  a  subsisting 
debt,  or  cause  of  action,  at  the  time  of  commen- 
cing the  suit ".  But  matters  of  law ",  in  avoid- 
ance 

'1  1   Ld.   Raym.    217.    566.  Raym.    566.     12    Mod.    376. 

i2Mod.  376.  S.C.  1  Salk.  394.  S.  C.    Afterwards,  a  distinc- 

'  1    Ld.    Raym.     566.     12  tion   was   made   between   ex- 
Mod.  376.  S.  C.  press  and  implied  assumfisits : 

i  Gilb.    C.   P.   64.     Doug.  In  the  former,  these  matters 

106,  7.    3  Esp.  Cas.   J^i.  Fri.  were     still     required     to    be 

S34.  pleaded,  but  not  in  the  latter. 

k  1  Salk.  280.  Vin.  Abr.  tit.  Evidence,   Z.  a. 

I  2  Str.  733.  1  Salk.   280.    Gilb.   C.  P.  65. 

m  Doug.  106,  7.  Gilb.  C.  P.  At  length,  about  the  time  of 

64,  5.  Ld.  Holt,  they   were  univei'- 

"  Hob.    127.   2  Vent.  295.  sally  allowed  to  be  given  in 

Formerly,    matters     in     dis-  evidence,   under   the   general 

ohargeof  the  action  must  have  issue.      1    Ld.    Raym.    217 

been  pleaded  sr>ecialb-.    I  L^.  ^■oe.  12  Mod.  376,  S.  r 
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ance  of  the  contract,  or  discharge  of  the  action, 
are  usually  pleaded.  And  it  is  necessary  to  plead 
a  tender,  or  the  statute  of  limitations  °,  &c,  and 
to  plead  or  give  a  notice  of  set-off. 

In  covenant,  there  is  properly  speaking  no  gene- 
ral issue ;  for  though  the  defendant  may  plead  7ion 
est  factum,  as  in  debt  on  specialty,  yet  that  only 
puts  the  deed  in  issue,  and  not  the  breach  of  cove- 
nant :  and  non  hif regit  conventionem  is  a  bad  plea  p. 
In  this  action  therefore,  the  defendant  must  spe- 
cially controvert  the  deed,  or  shew  that  he  has  per- 
formed the  covenant,  or  is  legally  excused  from  the 
performance  of  it;  or  admitting  the  breach,  that 
he  is  discharged  by  matter  ex  post  facto,  as  are- 
lease,  &c. 

In  debt  on  simple  contract,  nil  debet  is  a  good 
plea,  or,  in  actions  by  executors  and  administra- 
tors, non  detinet,  in  all  cases  where  nothing  was 
due  to  the  plaintiff,  at  the  time  of  commencing 
the  action  "^ :  And  under  this  plea,  the  defendant 
may  not  only  put  the  plaintiff  upon  shewing  the 
existence  of  a  legal  contract,  but  he  may  give  in 
evidence  tht  performance  of  it.  He  may  also  give  in 
evidence,  under  this  plea,  a  release,  or  other  mat- 
ter in  discharge  of  the  action  "^ :   And  it  has  even 

been 

ol   Ld.  Raym.   153.   Gilb.  (2  W.  17.) 
C.  P.  66.  '  I  Ld.  Raym.  566.  12  Mod. 

p  1  Lev.   183.   3  Lev.    19.  376.  S.  C.  I  Ld.  Raym.  394, 

1  Sid.  289.  8  T.  R.  278.  S.   P.   Gilb.  Debt^  434.   443. 

1  Com.   Dig.    tit.  Pleader,  semb.  conpra. 
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been  holden,  that  as  the  plea  is  in  the  present 
tense,  the  statute  of  Umitations  may  be  given  in 
evidence  under  it  * :  But  in  debt  for  rent,  on  an 
indenture  of  lease,  if  the  defendant  plead  7nl  debet y 
he  cannot  give  in  evidence,  that  the  plaintiff  had 
nothing  in  the  tenements;  because,  if  he  had 
pleaded  that  specially,  the  plaintiff  might  have 
replied  the  mdenture  and  estopped  him  ^  And  in 
debt  qui  tam,  the  defendant  was  not  allowed  to  gi\  e 
in  evidence,  on  nil  debet ^  a  former  recovery  against 
him  by  another  person,  for  the  same  cause  ".  In 
this  action  also,  as  in  assumpsit^  a  tender  and  set- 
off must  be  specially  pleaded. 

Where  a  specialty  is  but  inducement  to  the 
action,  and  matter  of  fact  the  foundation  of  it, 
there  nil  debet  is  a  good  plea ;  as  in  debt  for  rent 
by  indenture,  for  the  plaintiff  need  not  set  out  the 
indenture  :  so  in  debt  for  an  escape "",  or  on  a  de- 
vastavit against  an  executor '",  the  judgment  is 
but  inducement,  and  the  escape  and  devastavit 
are  the  foundation  of  the  action.  But  where  the 
deed  is  the  foundation,  and  the  fact  but  induce- 
ment, there  nil  debet  is  no  plea;  as  in  debt  for  a 
penalty  on  articles  of  agreement ",  or  on  a  bail- 
bond  y. 

It 

«  1  Ld.  Raym.  153.  2  East,        ^  i  Saund.  219.  Cart.  2. 
oc>^.per  Lawrence^  J.  ^2  Ld.  Raym.  1500.  2  Str.  « 

t  1  Salk.  277.  778.    1  Barnard.  K.  B.  15.   8 

"  1  Str.  701,  2.  IMod.  106.  323.  382.  S.  C. 

^  2  Salk.  565.  y  Id.  Fort.  363.  367. 
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It  sometimes  happens,  that  instead  of  pleading 
the  general  issue  o{  nil  debet  to  the  whole  declara- 
tion, the  defendant,  for  greater  certainty,  will  se- 
lect and  deny  some  particular  fact,  necessary  to 
maintain  the  action ;  as  the  demise  in  debt  for  rent 
on  a  parol  lease,  to  which  he  may  plead  non  de- 
misit  "^ ;  but  he  cannot  plead  this  plea,  in  debt  for 
rent  on  an  indenture  ^;  and  it  is  said,  that  riens  en 
arrere  is  not  a  good  plea,  without  concluding  et 
issiiit  nil  debet  ^. 

In  debt  on  bond,  or  other  specialty,  the  general 
issue  of  non  est  factum  is  good,  in  all  cases  where 
the  deed  was  not  executed,  or  varies  from  the 
declaration  '^.  And  the  defendant  may  give  in 
evidence  under  it,  that  the  deed  was  void  at  com- 
mon law  ab  initio  '*,  being  obtained  by  fraud,  or 
made  by  a  married  woman,  lunatic  ^,  &c.  or  that 
it  became  void  after  it  was  made,  and  before  the 
commencement  of  the  action  ^,  by  erasure,  altera- 
tion, cancelling,  &c. ;  or  that  it  was  delivered  as 
an  escrow  s,  to  a  third  person.  But  he  cannot 
give  in  evidence,  under  the  general  issue,  that  the 

deed 

z  Gilb.  Z)e6r,  438.  341.347. 

a  Id.  436.  ^  2  Str.  1 104.  but  see  2  Salk. 

b  Id.  440.  cites  Bro.  Dette,  675. 

113.  Keilvv.  153.  f5    Co.    119.  b.   Sav.  71. 

«  Com.    Dig.   tit.   Pleader.,  semb.  contra. 

(2  W.  18.)  g  2  Rol.  Abr.  683.  1.  5.   T. 

<i5Co.  119.andsee2  Wils.  Raym.   197.  Mod.  Cas.  217. 
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deed  was  voidable^,  by  infancy,  duress,  j&(?r  minas\ 
&c.  or  that  it  was  void  by  act  of  parliament  J,  as  by 
the  23  Hen.  VI.  c.  9.  relating  to  sheriffs'  bonds, 
or  by  the  statutes  of  usury  '',  or  gaming,  &c.  In 
these  cases  therefore,  the  defendant  must  plead 
specially :  So  he  must  plead  payment^  at  or  after 
the  day,  performance^  or  any  matter  in  excuse  of 
performance,  as  non  damnijicatu&  to  a  bond  of 
indemnity,  720  award  to  an  arbitration- bond,  or  to 
a  bail-bond,  no  process  to  arrest  the  defendant  \ 
&c.  He  must  also  plead  specially,  in  discharge  of 
the  action,  a  tender,  set-off,  satisfaction,  former 
recovery,  or  release,  &C. 

In  debt  on  record,  the  general  issue  of  nul  tiet 
record  is  proper,  where  there  is  either  no  record 
at  all,  or  one  different  from  that  which  the  plain- 
tiff has  declared  on  '".  But  as  this  plea  only  goes 
to  the  existence  of  the  record,  the  defendant  must 
plead  payment,  or  any  matter  in  discharge  of  the 
action. 

In  detinue,  the  defendant  may  give  in  evidence, 
under  the  general  issue  of  non  detinet,  a  gift  from 
the  plaintiff;    for  that  pro\  es  he  detaineth  not  the 
plaintiff's  goods  ".    But  he  cannot  give  in  evi- 
dence, 

h  5  Co.  1 19.  a.  Gilb.  Debt,  k  I  Str.  498. 

437.     2   Salk.     675.     I     Ld.  1  Say.  Rep.  1 16. 

Raym.  315.  S.  C.  m  Gilb.Z>e6if,444.SMod.4l . 

i  2  Inst.  482,  3.  ^  Co.  Lit.  283. 

'  5  Co.  119.  a. 
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dence,  that  the  goods  were  pawned  to  him  for  mo- 
ney, which  is  not  paid;  but  he  must  plead  it. 

In  trespass  to  persons^  the  general  issue  of  not 
guilty  may  be  properly  pleaded,  if  the  defendant 
committed  no  assault,  battery,  or  imprisonment, 
&c. ;  in  trespass  to  personal  property,  if  the  plain- 
tiff had  no  property  in  the  goods ;  and  in  trespass 
to  real  property,  if  he  was  not  in  possession  of  the 
land,  &c.  And  liberum  tenementum,  or  other  evi- 
dence of  title  or  right  to  the  possession,  may  be 
given  in  evidence,  under  the  general  issue  °.  But 
regularly,  by  the  common  law,  matter  of  excuse 
or  justification  must  be  specially  pleaded  P;  as  in 
trespass  to  persons,  son  assault  demesne;  or  in  tres- 
pass to  real  property,  a  licence'';  that  the  beasts 
came  through  the  plaintiff's  hedge,  which  he 
ought  to  have  repaired;  or  in  respect  of  a  rent- 
charge,  common,  or  the  like  '^.  And  the  defend- 
ant must  plead  specially  a  release,  or  other  matter 
in  discharge  of  the  action  ^  But  in  actions  against 
justices,  &.C.  and  in  various  other  cases,  the  de- 
fendant, by  act  of  parliament,  is  allowed  to  plead 
the  general  issue,  and  give  the  special  matter  in 
evidence  ^ 

In 

<»Andr.    108.  Willes,  222.  but  see  21  Hen.  VII.  28.  a. 

7  T.  R.   354.    8    T.    R.    403.  ^ler  Rede,  contra. 

pCo.    Lit.    282,    3.  2   Rol.         rCo.  Lit.  283. 
Abr.  682.    12  Mod.  120.  »  3  Bur.  1353. 

1  Hob.  174,  5.  2  T.  R.  168         ^  Co.  Lit.  383. 
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In  actions  upon  the  case^  the  defendant,  upon 
the  general  issue  of  not  guihy,  may  not  only  put 
the  plaintiff  upon  proof  of  the  whole  charge 
contained  in  the  declaration,  but  may  offer  any 
matter  in  excuse  or  justification  of  it";  or  he 
may  set  up  a  former  recovery,  release,  or  satis- 
faction ^  :  For  an  action  upon  the  case  is  founded 
upon  the  mere  justice  and  conscience  of  the 
plaintiff's  case,  and  is  in  the  nature  of  a  bill  in 
equity,  and  in  effect  is  so ;  and  therefore  such  a 
former  recovery,  release,  or  satisfaction  need  not 
be  pleaded,  but  may  be  given  in  evidence :  since 
whatever  will,  in  equity  and  conscience,  accord- 
ing to  the  circumstances  of  the  case,  bar  the 
plaintiff's  recovery,  may,  in  this  action,  be  given 
in  evidence  by  the  defendant;  because  the  plain- 
tiff must  recover  upon  the  justice  and  conscience 
of  his  case,  and  upon  that  only.  In  trover^  it  is 
commonly  said,  there  is  no  special  plea  except  a 
release ;  but  this  is  a  mistake,  for  the  defendant 
may  plead  specially  any  thing  else,  which,  admitting 
the  plaintiff  had  once  a  cause  of  action,  goes  to  dis- 
charge it,  as  the  statute  of  limitations  ^^  a  former 
recovery  "",  or  bankruptcy  in  the  plaintiffs,  &c.  In 
an  action  for  tvords.,  the  truth  of  the  words  cannot 

be 

^  2  Mod.    276,   7.   3  Mod.  Rep.  388.  S.  C. 
166.  Com.  Rep.  273.  1  Wils.         "^  I  Lutw.  99. 
44.  175.  -'  1  Show.  146. 

^■3     Bur.     1353.      iBIac.         ^yy.  R.  391. 
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be  given  in  evidence,  under  the  general  issue  of 
not  guilty  ^  And  by  the  8  &  9  W.  III.  c.  27.  ^  6. 
"  no  retaking  on  fresh  pursuit  shall  be  given  in 
**  evidence,  on  the  trial  of  any  issue,  in  any  action 
*'  of  escape,  against  the  marshal,  &c.  unless  the 
"  same  shall  be  specially  pleaded;  nor  shall  any 
"  special  plea  be  received  or  allowed,  unless  oath 
*'  be  first  made  in  writing  by  the  defendant,  and 
"  filed  in  the  proper  office,  that  the  prisoner,  for 
"  whose  escape  such  action  is  brought,  did  escape 
"  without  his  consent,  privity  or  knowledge." 

Where  the  defence  consists  of  matter  of  fact,  and 
the  general  issue  may,  it  ought  to  be  pleaded;  it 
being  in  such  case  a  good  cause  of  demurrer,  that 
the  plea  amounts  to  the  general  issue  ^.  But  it  is  ob- 
servable, that  in  many  cases,  where  the  defence  con- 
sists of  matter  of  law,  the  defendant  may  either 
plead  it  specially,  or  give  it  in  evidence  under  the 
general  issue ;  as  in  assumpsit,  infancy,  accord  and 
satisfaction,  or  a  release,  &c.  may  be  either  pleaded, 
or  given  in  evidence  upon  non  assumpsit;  and  in  debt 
on  bond,  made  by  a  married  woman,  the  defendant 
may  either  plead  coverture,  or.  give  it  in  evidence 
upon7?o«  est  factum.  In  these  cases,  from  the  nature 
of  the  defence,  the  plaintiff  has  an  implied  colour  of 

action, 

zWilles,  20.    2  Str.   1200.        a  Co.  Lit.  303.  b.  Doc.  pi. 
1  Bos.  &  Pul.   525.   2  Bos.  Sc     203,  4.  Gilb.  C.  P.  60,  I. 
Pul.  225  (c). 
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action,  bad  indeed  in  point  of  law,  if  the  facts 
pleaded  be  true,  but  which  is  properly  referred  to 
the  decision  of  the  court.  And  where,  from  the  na- 
ture of  the  defence,  the  plaintiff  w^ould  have  no  im- 
plied colour  of  action,  the  defendant,  in  some  cases, 
is  allowed  to  give  him  an  express  colour  ^  Thus, 
in  the  common  and  almost  only  case  where  ex- 
press colour  is  now  given,  if  in  an  action  of  tres- 
pass qimre  clausim  /regit ^  the  defendant  plead  a 
possessory  title,  under  a  demise  from  a  third  per- 
son, (for  if  he  claim  under  the  plaintiff,  there  is  an 
implied  colour,)  this,  without  more,  would  amount 
to  the  general  issue  "•■,  for  it  goes  to  deny  that  the 
trespass  was  committed  in  the  plaintiff'' s  close : 
but  if  the  defendant,  after  stating  his  own  title, 
supposes, (as  is  usual)  that  the  plaintiff  entered  upon 
him,  under  colour  of  a  former  deed  of  feoffment 
without  livery,  and  that  he  re-entered,  this  creates 
a  question  of  law,  for  the  decision  of  the  court;  and 
by  that  means  prevents  the  plea  from  amounting 
to  the  general  issue:  and  being  matter  of  supposal, 
it  is  not  traversable. 

In  trespass  for  taking  goods,  if  the  defendant 
plead  that  A.  was  possessed  of  them,  as  of  his 
proper  goods,  and  sold  them  in  market- overt,  or 
that  B.  stole  the  goods  from  A.  and  waived  them 

within 

^YoY    the     difference    be-     Holt,  in  Reg.  Plac.  303. 
tween     ex/iress    and     imfilied         eg  T.  R.  406,  I  East,  2I5< 
colour,   see  an   argument  of 
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within  his  manor,  wherefore  he  took  them,  the 
defendant  must  give  colour;  for  his  plea  proves 
that  no  property  was  in  the  plaintiff,  so  he  had  no 
colour  of  action:  And  the  colour  usually  given  in 
such  cases  is,  that  the  defendant  bailed  the  goods 
to  a  stranger,  who  delivered  them  to  the  plaintiff, 
from  whom  the  defendant  took  them.  But  in  the 
same  cases,  if  the  defendant  plead  that  A.  sold  the 
goods  in  market-overt,  without  saying  that  they 
were  his  own,  or  that  J3.  took  them  deqiiodajii  ignoto, 
and  waived  them,  the  plea  is  good  without  colour ; 
for  it  does  not  deny  but  that  the  property  M'-as  in 
the  plaintiff,  and  the  defendant  is  not  bound  to 
shew  expressly  in  whom  it  was 


d 


The  plea  of  the  general  issue  is  frequently  ac- 
companied with  a  notice  of  set-off;  and  therefore 
it  v/ill  here  be  proper  to  consider  the  doctrine  of 
setting  off  mutual  debts  against  each  other. 

At  common  law,  if  the  plaintiff  was  indebted 
to  the  defendant  in  as  much,  or  even  more  than 
the  defendant  owed  to  him,  yet  he  had  no  me- 
thod of  striking  a  balance :  the  only  way  of  ob- 
taining   relief,    was    by  going    into    a    court    oi" 

equity. 

d  Dr.  Leyfeldh  case,  10  Co.     Doct.   &    Stud.  lib.  2.  c.  5o. 
90.  b.    And  for  more  of  the     3  Salk.  273.     3    Blac.   Com- 
doctrine    concerning     Colour^     309. 
see  the  same  case,  fier  totum. 
Vol.  I.  4H 
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equity ^    To  remedy  this  inconvenience,  it  was 

enacted  by  the  statute  2  Geo.  II.  c.  22.  ^  13. 

'  that  where  there  are  mutual  debts  between  the 

'  plaintiff  and  defendant,  or  if  either  party  sue  or 

'  be  sued  as  executor  or  administrator,  where  there 

'  are  mutual  debts  between  the  testator  or  intestate 

*  and  either  party,  one  debt  may  be  set  against  the 

'  other ;  and  such  matter  may  be  given  in  evidence 

'  upon  the  general  issue,  or  pleaded  in  bar,  as  the 

'  nature  of  the  case  shall  require,  so  as  at  the  time 

'  of  pleading  the  general  issue,where  any  such  debt 

'  of  the  plaintiff,  his  testator  or  intestate,  is  inten- 

'  ded  to  be  insisted  on  in  evidence,  notice  shall  be 

'  given  of  the  particular  sum  or  debt  so  intended 

'  to  be  insisted  on,   and  upon  what  account  it 

'  became  due ;   or   otherwise   such   matter  shall 

'  not  be  allowed  in  evidence,  upon  the  general 

'  issue."     This  clause  was  made  perpetual,  by 

the  8   Geo.  II.   c.  24.   \  4. ;  and  it  having  been 

doubted,    whether    mutual   debts   of    a   different 

nature  could  be  set  against  each  other,  it  was  by 

the  last-mentioned  statute  ^,  further  enacted  and 

declared,    ^'  that    by   virtue   of   the   said   clause, 

"  mutual  debts  may  be   set  against  each  other, 

"  either  by  being  pleaded  in   bar,  or  given  in 

"  evidence  on  the  general  issue,  in  the  manner 

"  therein  mentioned,   notwithstanding  that  such 

"  debts 

e  2  Bur.  820.     4  Bur.  2220,         f§5. 
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*  debts  are  deemed  in  law  to  be  of  a  different 
'  nature ;    unless  in  cases  where   either  of  the 

*  said  debts  shall  accrue  by  reason  of  a  penalty, 
'  contained  in  any  bond  or  specialty ;  and  in  all 

*  cases,  where  either  the  debt  for  which  the 
'  action  hath  been  or  shall  be  brought,  or  the 
'  debt  intended  to  be  set  against  the  same,  hath 
'  accrued,  or  shall  accrue,  by  reason  of  any  such 
'  penalty,  the  debt  intended  to  be  set  off"  shall 
'  be    pleaded  in    bar;    in  which  plea    shall    be 

*  shewn,  how  much  is  truly  and  justly  due  on 
'  either  side;  and  in  case  the  plaintiff"  shall  re- 
'  cover  in  any  such  action  or  suit,  judgment 
'  shall  be  entered  for  no  more  than  shall  appear  to 
'  be  truly  and  justly  due  to  him,  after  one  debt 
'  being  set  against  the  other  as  aforesaid." 

The  actions,  in  which  a  set-off"  is  allowable 
upon  these  statutes,  are  debt^  covenant,  and  as- 
sumpsit, for  the  non-payment  of  money ;  and 
the  demand  intended  to  be  set  off"  must  be  li- 
quidated'', and  such  as  might  have  been  made 
the  subject  of  one  or  other  of  these  actions.  A 
set-off"  therefore  is  never  allowed  in  actions  upon 

the 

e  The  day  after  the  last  act  have  been  set  off  against  a 

passed,  Lord  Hardwicke  Ch.  J.  specialty  debt.  Brown  8c  Holy" 

delivered  the   opinion  of  the  oak,  8   Geo.  II.  Bui.  M.  Pri. 

court  of  King's  Bench,  that  179.  Willes,  262,  3. 

a    debt    by    simple    contract  *^  Peake,  Cas  ,M, /'n,  41. 
might,    by  the    former   act; 
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the  case^  trespass^  or  replevin ',  &c. ;  nor  in  debt 
on  l^ond  conditioned  for  the  performance  of  cove- 
nants J,  &c.;  nor  in  covenant^  or  assutnpsit  for 
general  damages'":  And  a  penalty^,  or  uncertain 
damages "",  cannot  be  made  the  subject  of  a  set- 
off. But  where  a  bond  is  conditioned  for  the  pay- 
ment of  an  annuity ",  or  of  liquidated  damages  °,  a 
set-off  may  be  allowed:  And  a  judgment  may  be 
pleaded  by  way  of  set-off,  though  a  writ  of  error 
be  pending  thereon  ^.  A  debt  barred  by  the  statute 
of  limitations  cannot  be  set  off;  and  if  it  be  pleaded 
in  bar  to  the  action,  the  plaintiff  may  reply  the 
statute  of  limitations  'J,  or  if  given  in  evidence,  on  a 
notice  of  set-off,  it  may  be  objected  to  at  the  trial  \ 
The  debts  sued  for,  and  intended  to  be  set  off, 
must  be  mutual^  and  due  in  the  same  right: 
therefore  a  joint  debt  cannot  be  set  against  a  se- 
parate demand,  nor  a  separate  debt  against  a 
joint   one^;    but   a  debt  due  to  a  defendant  as 

surviving 

i  Barnes,  450.  Bui.  A7.  Pri.        «  i  gjac.  Rep.  394.  2  Blac 

181.  S.  C.    Graham  v.  Fraine,  Rep.  910.  Cowp.  56.  6  T.  R 

H.   24  Geo.  II.   and   Laycock  488. 
V.  Tuffndl,   E.    27    Geo.   III.         "  2  Bur.  820. 
K.  B.  S.  P.  but  see  4   T.  R.         °  2  T.  R.  32. 
511.  P  3  T.  R.  188.  innotis, 

i  Bui.  M.  Pri.  179.  Willes,         i  2  Str.  1271. 
261.  >■  Bui.  M.  Pri.  180. 

k  1  Esp.  Cas.  M.  Pri.  S78.        »  gyt  ggg  Peake,  Cas.  M. 

but  see  1  East,  375.  Prr.  197.  2  Esp.  Cas.  M.  Pri 

J2  Bur.  1024.  469.  524. 
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surviving  partner,  may  be  set  off  against  a  de- 
mand  on  him  in  his  own  right  ^,  and  vice  versa ". 
In  an  action  of  debt  against  a  man  on  his  own. 
bond,  he  cannot  set  oiF  a  debt  due  to  him  in 
right  of  his  wife ''.  And  a  debt  owing  by  the  wife 
elum  sola,  cannot  be  set  off  in  an  action  brought  by 
the  husband  alone,  unless  he  has  promised  to  pay 
the  debt  after  marriage,  and  thereby  made  it  his 
own'^  Neither,  for  the  same  reason,  can  a  de- 
fendant, sued  as  executor  or  administrator,  set  off 
a  debt  due  to  himself  personally ;  nor,  if  sued  for 
his  own  debt,  can  he  set  off  what  is  due  to  him  as 
executor  or  administrator.  And  where  an  execu- 
tor sues  for  a  cause  of  action  arising  after  the  tes- 
tator's death,  the  defendant  cannot  set  off  a  debt 
due  to  him  from  the  testator ''.  But  where  an  ac- 
tion is  brought  by  or  against  a  trustee,  a  set-off  may 
be  made,  of  money  due  to  or  from  the  cestui/  que 
trust^.  It  was  formerly  holden,  that  a  set-off 
could  not  be  allowed,  as  against  the  assignees  of 
a  bankrupt^;  but  it  has  since  been  determined, 
that  in  an  action  at  their  suit,  the  defendant  may 
set  off  a  debt  due  to  him,   at  the  time  of  the 

bankruptcy : 

t  5  T.  R.  493.    1  Esp.  Cas.  (a).  ^nl.jYi.  Pri.  180. 

JVt.  Pri.  47.  y  1    T.   R.    622.    and    see 

"  6  T.  R.  582.  and  see  2  T.  Willes,    400.      2    Esp.   Cas. 

R.  476.  m.    PH.   557.   7   T.  R.   359. 

^  Bui.  M.  Pri.  179.  S.  C. 

^^  2  Esp.  Cas.  M.  Pri.  594.  =5  1  Wils,  155, 

<  Willes,  103.  186  (1).  264. 
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bankruptcy^:  But  a  note  indorsed  to  him  after-^ 
wards,  cannot  be  setoff^;  nor  cash-notes  issued  by 
the  bankrupt  before  his  bankruptcy,  and  payable 
to  bearer,  unless  the  defendant  shew  further,  that 
such  notes  came  to  his  hands  before  the  bank- 
ruptcy ^ 

Where  either  of  the  debts  accrues  by  reason  of 
a  penalty^  the  debt  intended  to  be  set  off  must  be 
pleaded  in  bar;  and  the  defendant  in  his  plea, 
must  aver  what  is  really  duC*,  which  averment 
has  been  held  to  be  traversable  %  though  laid 
under  a  videlicet^-.  But  in  all  other  cases,  the 
defendant  may  either  plead  or  give  notice  of  set- 
off, at  his  election  s.  If  at  the  time  of  the  ac- 
tion brought,  a  larger  sum  was  due  from  the 
plaintiff  to  the  defendant,  than  from  him  to  the 
plaintiff,  the  action  being  barred,  it  seems  more 
proper  to  plead  the  set-off;  and  it  is  usually  plead- 
ed in  country  causes,  to  save  the  trouble  and  ex- 
pense of  proving  the  service  of  a  notice.  But 
where  the  sum  intended  to  be  set  off  is  less  than 
that  for  which  the  action  is  brought,  a  notice  of 
set-off  should  be  given ''. 

The  notice  of  set-off  should  regularly  be  given 

with, 

a  Cowp.    133.   and  see  the        e  3  T.  R.  65. 
Stat.  5  Geo.  II.  c.  30.  §  28.  f  6  T.  R.  460. 

b  2  Str.  1234.  g  2  Bur.  1231.  Bui.  M.Pri. 

C6T.  R.  57.  179. 

d  5^at,  8  Geo.  II.  c.  24.  §  5,         h  Bui.  M.  Pri.  179 
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with,  or  at  the  time  of  pleading  the  general  issue  ' : 
Though  if  it  be  not  then  given,  the  court  on 
motion,  will  give  the  defendant  leave  to  withdraw, 
the  general  issue,  and  plead  it  again  with  a  notice 
of  set-off";  and  such  notice  may  be  given  with 
the  general  issue,  after  the  defendant  has  been 
ruled  to  abide  by  his  plea  \  In  point  of  form,  a 
notice  of  set-off  should  be  almost  as  certain  as  a 
declaration:  therefore  where  the  notice  of  set-off 
was  in  these  words,  "  Take  notice  that  you  are 
"  indebted  to  me,  for  the  use  and  occupation  of  an 
**  house,  for  a  longtime  held  and  enjoyed,  and  now 
"  lately  elapsed ;"  it  was  deemed  insufficient "":  and 
it  afterwards  appearing,  that  the  debt  intended  to 
have  been  set  off  was  rent  reserved  on  a  lease  by 
indenture,  which  was  not  mentioned  in  the  notice, 
the  chief-justice  said  it  was  bad  on  that  account 
also ;  for  if  this  had  been  shewn,  the  plaintiff  might 
probably  have  proved  an  eviction,  or  some  other 
matter  to  avoid  the  demand ".  The  notice  of  set- 
off is  usually  written  underneath  the  plea,  and  de- 
livered therewith  to  the  plaintiff's  attorney;  and 
a  copy  of  the  notice  should  be  kept  by  the  de- 
fendant's 

^  Append.  Chap.  XXVIII.  1 1  Geo.  II.  c.  19.  which  gives 

§  2.  the  action  for  use  and  occu- 

k  2  Str.  1267.  pation. 

»  1  T.  R.  634.  m  notis.  "  And  see  2  Esp.  Cas.  M. 

^^m\.  M.    Pri.    179.     But  Fri.  560.  569 
notej  this  was  before  the  stat. 
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fendant's  attorney,  it  being  necessary  to  prove  the 
delivery  of  it,  at  the  trial  of  the  cause". 


Pleas  are  si?igle  or  double;  or  in  other  words, 
the  defendant  may  rely  upon  a  single  ground,  or 
plead  several  matters  in  his  defence.  At  com- 
mon law,  the  defendant  could  only  have  pleaded 
a  single  matter  to  the  whole  declaration;  which 
rigour  often  abridged  the  justice  of  his  defence, 
and  w^as  doubtless  one  cause  of  perplexed  in- 
artificial  pleading;  the  party  endeavouring  to 
crowd  as  much  reasoning  as  he  could  into  his 
plea,  however  intricate,  repugnant,  and  contra- 
dictory  he  made  it,  by  so  doing''.  But  even  at 
common  law,  the  defendant  might  have  pleaded 
several  matters,  to  different  parts  of  the  declara- 
tion; as  not  guilty  to  part,  and  to  other  part  a 
justification,  or  release,  &,c.  And  where  there 
were  several  defendants,  each  of  them  might 
have  pleaded  a  single  matter  to  the  whole,  or 
several  matters  to  different  parts  of  the  declara- 
tion''. And  now,  by  the  statute  for  the  amend- 
ment of  the  law"",  "the  defendant  or  tenant  in 
"  any  action  or  suit,  or  any  plaintiff  in  replevin, 
"  in  any  court  of  record,  may,  with  the  leave  of 

"  the 

°  1  Cromp.  160.  1  Co.  Lit.  303.  a. 

p  2  JSunom.  141.  ''4  Ann.  c.  16.  §  4, 5. 


OF  DOUBLE  PLEAS.  609 

' '  the  same  court,  plead  as  many  several  matters 
"  thereto,  as  he  shall  think  necessary  for  his  de- 
"  fence:  Provided  nevertheless,  that  if  any  such 
"  matter  shall,  upon  a  demurrer  joined,  be  judged 
"  insufficient,  costs  shall  be  given  at  the  discre- 
"  tion  of  the  court;  or  if  a  verdict  shall  be  found, 
"  upon  any  issue  in  the  said  cause,  for  the  plain- 
"  tiff  or  demandant,  costs  shall  be  also  given,  in 
"  like  manner;  unless  the  judge  who  tried  the 
"  said  issue,  shall  certify  that  the  said  defendant 
"  or  tenant,  or  plaintiff  in  replevin,  had  a  probable 
"  cause  to  plead  such  matter,  which  upon  the  said 
"  issue  shall  be  found  against  him.  Provided  also, 
**  that  nothing  in  this  act  shall  extend  to  any  writ, 
"  declaration,  or  suit  of  appeal  of  felony,  &c.  or  to 
^'  any  writ,  bill,  action,  or  information  upon  any 
"  penal  statute  \" 

Upon  this  statute  it  has  been  holden,  first,  that 
the  defendant  shall  not  be  allowed  to  plead  non 
assumpsit  %  ornon  est  factum  ",  to  the  whole  declara- 
tion, and  a  tender  as  to  part ;  for  one  of  these  pleas 
goes  to  deny  that  the  plaintiff  ever  had  any  cause 
of  action,  and  the  other  partially  admits  it :  se- 
condly, 

*  Same  statute,  §  7.  8c  Pul.  222.  ot  7ion  assumfisit 

t  4  T.  R.  194.  And  in  the  and  alien-enemy.    Id.  {a).  2 

common  pleas,  the  defendant  Bos.  &  Pul.  72. 

cannot  plead  non  assumpsit  and         ^  5  T.  R.  QT. 

the  stock -jobbing  act;   1  Bos. 

Vol.  I.  41 
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condly,  tliat  he  shall  not  plead  several  matters 
which  require  different  trials,  as  in  dower,  ne 
ungues  accouple  en  loyal  matrimonie,  and  a  mortgage 
or  ne  unqices  seisie  que  dower  ^ ;  for  the  first  matter 
is  triable  by  the  bishop,  and  the  others  by  a  jury, 
and  if  the  former  be  found  against  the  defendant, 
the  judge  cannot  certify  that  he  had  a  probable 
cause  of  pleading  it :  thirdly,  that  the  king  is  not 
bound  by  this  statute ;  and  therefore  where  the 
king  is  plaintiff  in  a  guare  impedit,  the  defendant 
cannot  plead  double  '' :  fourthly,  that  the  statute 
does  not  extend  to  any  action  or  information 
upon  a  penal  statute  ". 

But  subject  to  these  exceptions,  the  defendant 
may  plead  as  many  different  matters  as  he  shall 
think  necessary  for  his  defence,  though  they  may 
appear  to  be  contradictory  or  inconsistent ;  as  non 
assumpsit  and  the  statute  of  limitations,  or  in  tres- 
pass, not  guilty,  a  justification,  and  accord  and 
satisfaction,  Sec.  So  he  may  plead  no7i  assumpsit 
and  infancy,  or  not  guilty  and  liherum  tenementum; 
though,  as  infancy  may  be  given  in  evidence  upon 
non  assumpsit,  and  liberum  tenementum  upon  not 
guilty,   the   pleading   of   these  matters   specially 

seems 

V  Com.  Rep.    148.    2    Blac.  Ilardw.  262.  2  Stl'.  1044.  S.  C 

Rep.    1157.     1207.    but    see  4T.  R.  701.   K.  B.  Pr.  Reg. 

2  VVils.  118.  aemb.  contra.  318.  Barnes,   15.  353.  365.  2 

^^  Willes,  533.  Wils.  21.    I  Bos.  &  Pul.  222/ 

^  §  7.  J}ite,    609.  and  see  1  C.  P. 
Baniard.  ILB.  17.  Cas.  temp. 
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seems  to  be  unnecessary.  And  by  the  statute 
32  Geo.  III.  c.  58.  it  is  enacted,  that  "  it  shall 
"  be  lawful  for  the  defendant  to  any  information 
"  in  the  nature  of  a  quo  -warranto^  for  the  exercise 
"  of  any  office  or  franchise  in  any  city,  borough, 
"  or  town  corporate,  to  plead  that  he  had  first 
*'  actually  taken  upon  himself,  or  held  or  executed 
*'  the  office  or  franchise  which  is  the  subject  of 
"  such  information,  six  years  or  more  before  the 
*'  exhibiting  of  such  information,  &c. ;  which  plea 
"  shall  and  may  be  pleaded  either  singly,  or  toge- 
*'  ther  with  and  besides  such  plea  as  he  might 
"  have  lawfully  pleaded  before  the  passing  of  the 
"  act ;  or  such  several  pleas  as  the  court  on  mo- 
"  tion  shall  allow."  In  the  construction  of  which 
statute  it  has  been  holden,  that  the  legislature  in- 
tended to  give  a  defendant  in  such  a  proceeding, 
the  liberty  of  pleading  several  pleas,  whether  with 
or  without  the  plea  of  the  statute  of  limitations > 
the  concluding  words  of  the  act  being,  "  or  such 
several  pleas,  &:c  y." 

In  order  to  plead  two  or  more  matters,  it  is 
not  necessary  that  an  affidavit  should  be  made  of 
the  facts ;  but  the  court  formerly  expected  to  be 
informed  what  the  matters  were,  that  were  desired 
to  be  pleaded,  in  order  to  judge  whether  they  were 
proper^;   though  now,  the  motion  for  leave  to 

plead 

y  8  T.  R.  467.  ^  R.  T.  5  &  6  Geo.  II,  {b). 
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plead  several  matters  is  become  a  mere  motion  oi 
course,  which  only  requires  a  comisel's  signature: 
And  the  motion-pnper  being  delivered  to  the  clerk 
of  the  rules,  he  will  draw  up  a  rule  thereon,  a  copy 
of  which  should  be  delivered  with  the  plea,  if  it  be 
then  ready;  or  otherwise  the  plaintiff's  attorney 
should  have  notice,  that  instructions  have  been 
given  for  the  rule,  and  that  a  copy  will  be  deliver- 
ed as  soon  as  it  is  drawn  up.  If  a  double  plea 
be  filed,  without  a  rule  to  plead  several  matters 
being  drawn  up,  or  instructions  given  for  it  to  the 
clerk  of  the  rules,  it  is  a  nullity;  and  the  plaintiff 
may  sign  judgment  ^:  But  if  a  rule  be  obtained, 
and  the  plea  put  in,  without  saying  by  leave  of  the 
court,  it  is  only  an  irregularity,  or  at  most  cause  of 
-special  demurrer  for  duplicity  **. 

Respecting  costs,  upon  this  statute,  the  inten- 
tion of  the  legislature  appears  to  have  been,  that 
if  there  be  several  matters  pleaded,  some  of  which 
are  found  for  the  plaintiff,  he  shall  be  entitled  to 

the 

a  Per  Butler^  Just,  in   Bed-  court    held,    that   though   an 

./brrf  and  Gatjield^  H.  26   Geo.  information  against  several  de- 

III.  K.  B.  Or  the  plaintiff,  in  fendants,   for  usurping  several 

the  common  pleas,  may  apply  offices,  can  only   be  filed  by 

to  the  court,  to  strike  out  one  leave  of  the  courts  yet  that  leave 

of  them.    1  Bos.  &  Pul.  415.  need  not  appear  on  the  re- 

!»  1    Wils.    219.    and    see  cord. 
Cowp.  500,   50).  -where  the 
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the  costs  of  those '',  notwithstanding  other  matters 
are  found  for  the  defendant,  which  entitle  him  to 
judgment  upon  the  whole  record;  unless  the  judge 
before  whom  the  cause  was  tried,  shall  certify  that 
the  defendant  had  a  probable  cause  to  plead  the 
matters  which  are  found  against  him.  That  this  is 
the  true  construction  of  the  statute,  will  appear 
from  the  following  cases. 

In  trespass,  the  defendant  pleaded  not  guilty  and 
several  justifications;  upon  the  trial,  the  plaintift" 
not  proving  his  possession  of  the  locus  in  quo^ 
the  defendant  had  a  verdict;  and,  by  direction  of 
Denison  J.  the  verdict  was  entered  upon  the  gene- 
ral issue  only;  upon  which  there  was  a  motion  for  a 
venire  de  novo:  but  the  court  refused  the  motion, 
saying,  the  verdict  was  complete,  and  determined 
the  cause;  that  the  plaintiff  was  not  entitled  to  da- 
mages, though,  they  said,  he  might  have  insisted 
to  have  a  verdict  entered  on  the  other  issues,  for  the 
sake  of  costs,  which  he  would  be  entitled  to,  unless 
the  judge  certified  that  the  defendant  had  probable 

cause 

c  In  Sayer'%  Law  of  Costs,  seems  to  be  a  mistake ;  for  the 
p.  223.it  is  said,  he  shall  have  defendant,  being  entitled  to 
the  costs  not  only  of  ^Ac?*e  mat-  judgment  upon  the  matters 
lers,  but  also  of  the  others,  not-  found  for  him,  is  consequent- 
withstanding  they  are  found  ly  entitled  to  the  costs  of 
for  the   defendant.    But  this  them. 


614  OF  DOUBLE   PLEAS. 

cause  to  plead  such  plea '^.  But  where  the  defend- 
ant, in  trespass,  pleaded  three  different  justifica- 
tions, to  three  different  counts,  and  on  issue  join- 
ed, had  a  verdict  for  him  on  two,  and  against  him 
on  the  third;  on  motion,  this  was  holden  not  to  be 
a  case  within  the  act,  and  that  the  plaintiff  was  en- 
titled to  costs  at  common  law,  on  the  whole  declara- 
tion ^. 

Where  the  defendant  pleads  not  guilty,  and  a 
justification  to  which  the  plaintiff  demurs,  and  the 
plaintiff  has  judgment  on  the  demurrer,  but  is  non- 
suited on  the  plea  of  not  guilty,  he  shall  neverthe- 
less be  allowed  the  costs  of  the  demurrer,  which 
shall  be  deducted  out  of  the  costs  allowed  to  the 
defendant^.  And  if  one  of  several  pleas,  pleaded 
by  the  defendant,  be  adjudged  bad,  on  a  demurrer 
to  the  plaintiff's  replication,  the  plaintiff  is  entitled 
to  have  the  costs  of  those  pleadings  deducted, 
from  the  costs  taxed  for  the  defendant  upon  the 
postea,  if  afterwards,  upon  the  trial  of  the  issues 
joined  on  the  other  pleas,  the  defendant  should 
have  a  verdict ;  even  though  it  should  appear, 
on  the  whole  of  the  record,  that  the  plaintiff  had 
no  cause  of  action  2.  But  if  the  plaintiff  take 
issue  on  several  pleas,  one  of  which  is  insufficient 
in  law,  and  has  a  verdict  on  all  the  issues,  except 

that 

d  Bul.  M'L  Pri.  335,  f  Barnes,  136. 

^  Id.  ibid,  but  note,  this  was        s  2  T.  R.  391. 
;n  the  Common  Pleas. 
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that  joined  on  the  insufficient  plea,  which  is  found 
for  the  defendant,  and  afterwards  judgment  is  en- 
tered for  the  plaintiff,  still  he  shall  not  be  allowed 
any  costs  upon  the  issue  found  for  the  defendant ''. 
And  it  has  been  resolved,  at  a  meeting  of  all  the 
judges,  that  if  there  be  a  certificate  upon  the  43 
Eliz.  the  plaintiff  shall  not  have  the  costs  of  any 
plea  pleaded  with  leave  of  the  court;  although  the 
issue  thereupon  joined  be  found  for  him,  and  the 
judge  have  not  certified,  that  the  defendant  had  a 
probable  cause  for  pleading  the  matter  therein 
pleaded '. 

In  an  action  for  criminal  conversation,  the  de- 
fendant pleaded  two  pleas,  viz.  not  guilty,  and  not 
guilty  within  six  years ;  on  the  former,  the  plaintiff 
joined  issue,  and  obtained  a  verdict,  but  to  the  lat- 
ter there  was  a  demurrer,  and  judgment  against 
him ;  and  it  was  holden,  that  the  defendant  should 
have  the  costs  of  the  demurrer,  but  upon  the  trial, 
there  should  be  no  costs  on  either  side  ''. 

The  avowant  or  defendant  in  replevin,  though 
pot  within  the  words,   is  plainly  within  the  mean- 
ing 

'»  1    T.   R.   226.     but    see  of  the   trial,   from   a  similar 

Barnes,  133.  one  that  was  differently  deter- 

'  Say.  Rep.  260.  mined,  in  the  court  of  Com- 

k2   Bur.  753.   2  Wils.  85.  mon  Pleas,  (Barnes,   141.)  as 

Say.  Costs,  221.    S.  C.     The  well   as   from    the    reasoning 

authority  of  this  case  seems  to  that  prevai-led  in  several  of  the 

he  questionable,  as  to  the  costs  foregoing  cases. 
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ing  of  the  statute  4  Ann.  c.  16.  And  accordingly, 
where  some  issues  in  replevin  are  found  for  the 
plaintiff,  which  entitle  him  to  judgment,  and  some 
for  the  defendant,  the  latter  must  be  allowed  the 
costs  of  the  issues  found  for  him,  out  of  the  gene- 
ral costs  of  the  verdict ;  unless  the  judge  certify, 
that  the  plaintiff  had  a  probable  cause  for  pleading 
the  matters  on  which  those  issues  are  joined':  And 
the  general  rule  is  said  to  be,  that  where  several 
matters  are  pleaded  by  the  plaintifl',  some  of  which 
are  found  for  him,  and  others  for  the  defendant,  so 
that  the  plaintiff  is  entitled  to  judgment;  if  the 
judge  \\'ho  tried  the  cause  certify,  that  there  was  a 
probable  cause  for  pleading  those  pleas,  the  master 
is  not  to  deduct  the  costs  of  the  issues  so  found 
for  the  defendant ;  but  if  there  be  no  certificate, 
the  defendant  is  entitled  to  have  those  costs  de- 
ducted for  him  •". 

If  the  plaintiff  in  replevin  plead  several  pleas  in 
bar,  upon  which  issues  are  joined,  and  some  issues 
are  found  for  the  plaintiff,  and  some  for  the  de- 
fendant, the  latter  is  entitled,  in  the  Common 
Pleas,  to  such  costs  of  the  trial,  as  relate  to  the 
issues  on  which  he  has  succeeded,  as  well  as  to  the 
costs  of  the  pleadings  ".  But  if  a  defendant  in  re- 
plevin, after  trial  and  verdict  for  the  plaintiff,  ob- 
tain 

'  2  T.  R.  235.  in  notis,  accord. 

•n  Jd.  237.  and  see  Barnes,        "^  Bos.  &  Pul.  368 
Ml.  144.  146.  Doug.   708,  9. 


OF   PLEAS  IN   GENERAL.  617 

lain  judgment  7ion  obstante  veredicto,  in  conse- 
quence of  the  plaintiff's  pleas  in  bar  being  bad,  he 
is  hot  entitled,  in  the  same  court,  to  any  costs  upon 
the  pleadings,  subsequent  to  the  pleas  in  bar,  be- 
cause he  should  have  demurred  to  them  °.  The 
certificate  of  probable  cause  is  not  required  to  be 
made  in  court,  at  the  trial  of  the  cause  p;  and, 
where  the  judge  refuses  to  grant  it,  the  court  have 
not  a  discretionary  power,  whether  they  will  allow 
the  plaintiff  any  costs  at  all ;  but  are  bound  by  the 
statute  to  allow  him  some  costs,  though  the  quan- 
tum is  left  to  their  discretion  '^. 


The  general  qualities  and  conditions  of  a  plea 
are  first,  that  it  be  conformable  to  the  count ""; 
and,  taken  collectively,  answer  the  whole  declara- 
tion :  For  if  any  part  of  the  declaration  be  left 
unanswered,  it  operates  as  a  discontinuance.  If 
a  plea  begin  as  an  answer  to  the  whole,  but  in 
truth  the  matter  pleaded  be  only  an  answer  to 
part,  the  whole  plea  is  naught,  and  the  plaintiff 
may  demur  ^;  but  if  a  plea  begin  only  as  an 
answer  to  part,  and  be  in  truth  but  an  answer  to 
part,  it  is  a  discontinuance,  and  the  plaintiff  must 
not  demur,  but  take  his  judgment  for  the  part 

unanswered, 

o  2  Bos.  &  Pul.  376.  «■  Co.  Lit.  303.  a. 

p  Barnes,  141.  s  And  so  vice  versa.  3  Bos. 

lid.   140.   2  T.    R.  394,  5.     &  Pul.  427. 
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imanswered,  as  by  nil  dicit;  for  if  he  demur,  or  plead 
over,  the  whole  action  is  discontinued  ^  Secondly, 
the  plea  at  common  law  should  be  single^  consist- 
ing only  of  one  fact,  or  of  several  facts  making  to- 
gether one  point:  for  if  a  plea  contain  duplicity,  or 
allege  several  distinct  matters,  which  require  seve- 
ral answers  to  the  same  thing,  it  is  bad "".  Thirdly, 
it  should  be  certain "",  in  point  of  form,  as  well  as 
substance :  but  certainty  to  a  common  intent  is  suf- 
ficient '";  and  that  which  is  apparent  to  the  court,  by 
necessary  collection  out  of  the  record,  or  is  neces- 
sarily implied,  need  not  be  expressed ";  as  in  set- 
ting forth  the  feoffment  of  a  manor,  it  is  unneces- 
sary to  state  livery  and  attornment:  So,  that  which 
is  alleged  by  way  of  conveyance,  or  inducement  to 
the  substance  of  the  matter,  need  not  be  so  cer- 
tainly alleged,  as  that  which  is  the  substance  it- 
self'. Fourthly,  every  plea,  for  the  sake  of  certainty, 
must  be  direct  and  positive^  and  not  by  way  of  argu- 
ment or  rehearsal  ^  Fifthly,  it  should  be  so  pleaded, 
as  to  be  capable  of  trials  by  the  court  upon  demur- 
rer or  nul  tiel  record^  or  by  the  jury  upon  an  issue  in 
fact  *.    Sixthly,  it  should  be  true,  and  capable  of 

proof; 

*   1   Salk.    179,    80.      Gilb.  ^Jd.ibid. 

C.  P.   155.    157.  Willes,  480.  y  Id.  2,0$.  z. 

i  H.  Blac.  645.  1  Bos.  &  Pul.  ^  Id.  ibid.  Sc   304.  a.  Hob 

ill.  295. 

•>»  Co.  Lit.  304.  a.  a  Co.   Lit.    303.   b.    9  Co. 

^'  Id.  303.  a.  24,  5.  March,  207. 

■■■'Id.  303.  b- 
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proof;  for  truth  is  said  to  be  the  goodness  and  vir- 
tue of  pleading,  as  certainty  is  the  grace  and  beauty 
ofit^  Seventhly,  the  plea  shall  be  taken  most 
strongly  against  him  that  pleadeth  it,  for  every 
man  is  presumed  to  make  the  best  of  his  own  case*^. 
But  lastly,  surplusage  shall  never  make  the  plea 
vitious,  except  where  it  is  repugnant,  or  contrary 
to  matter  precedent  ^. 

In  many  cases,  the  law  doth  allow  general 
pleading,  for  avoiding  prolixity  and  tediousness; 
and  the  particulars  shall  come  on  the  other  side  ^. 
Thus,  when  a  man  is  bound  to  perform  all  the 
covenants  in  an  indenture,  if  they  are  all  in  the 
affirmative,  he  may  plead  performance  gene- 
rally :  but  if  any  are  in  the  negative,  to  so  many 
he  must  plead  specially,  (for  a  negative  cannot  be 
performed,)  and  generally  to  the  rest.  So,  if  any 
are  in  the  disjunctive,  he  must  shew  which  of 
them  he  hath  performed  *^:  And  if  any  are  to  be  done 
of  record,  he  must  shew  the  performance  of 
those  specially,  and  cannot  involve  them  in  gene- 
ral pleading.  In  setting  forth  a  title,  general 
estates  in  fee-simple  may  be  generally  alleged; 
but  the  commencement  of  estates-tail,  and  other 

particular 

^  Hob.  295.  rules,    see    Com.     Dig;,    tit. 

c  Co.  Lit.  303.  b.  Pleader,  (E.)  &c. 

d  Id.  ibid.  For    the   several  ^  Co.  Lit.  303.  b. 

caSes  that  illustrate  the  above  ''  Id.  ibid^ 
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particular  estates,  must  regularly  be  shevvn,  unless 
in  some  cases,  where  they  are  alleged  by  way  of 
inducement  ^ :  And  the  life  of  tenant  in  tail,  or  for 
life,  ought  to  be  averred  \ 

Every  plea  ought  to  have  its  proper  conclusion': 
When  the  general  issue  is  pleaded,  or  the  defend- 
ant simply  denies  some  material  fact  alleged  in 
the  declaration,  he  should  conclude  his  plea  by 
putting  himself  upon  the  country ;  but  where  the 
plea  advances  new  matter  in  the  affirmative,  the 
defendant  should  conclude  it  with  an  averment,  or 
verification  and  prayer  of  judgment  si  actio;  or  in 
other  words,  by  professing  himself  ready  to  verify 
the  plea,  and  praying  judgment,  if  the  plaintiff 
ought  to  have  or  maintain  his  action  against  him. 
An  avowry  however,  wherein  the  defendant  is  an 
actor,  and  which  is  in  the  nature  of  a  count,  need 
not  be  averred  *";  nor  pleas  which  are  merely  in  the 
negative,  because  a  negative  cannot  be  proved. 
Where  a  judgment,  or  other  matter  of  record,  is 
pleaded,  the  plea  should  conclude  with  a  verifi- 
cation by  the  record:  And  where  in  debt,  the  mat- 
ter of  the  plea  shews  there  never  was  a  good 
cause  of  action,  as  in  debt  on  bond  against  an 
heir,  who  pleads  I'iejis  per  desce?it,  the  defendant^ 
instead  of  concluding  that  the  plaintiff'  ought  not 

to 

R  Co.Lit.  303.  b.^nie,  394, 5.         '  Id.  ibid. 

5^  Id.  ibid.  ^  Co.  Lit.  303.  a. 
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to  have  his  action,  may  conckide  that  he  (the  de- 
fendant)  ought  not  to  be  charged  with  the  debt,  by 
virtue  of  the  writing  obligatory  \  In  an  action  of 
debt,  the  defendant,  in  pleading  a  tender,  ought  to 
conclude  his  plea,  by  praying  judgment  if  the 
plaintiff  ought  to  have  or  maintain  his  action,  to 
recover  cwy  damages  against  him;  for  in  this  ac- 
tion, the  debt  is  the  principal,  and  the  damages  are 
only  accessary  :  but  in  assumpsit,  the  damages  are 
the  principal;  and  therefore,  in  pleading  a  tender, 
the  defendant  ought  to  conclude  his  plea,  with  a 
prayer  of  judgment,  if  the  plaintiff  ought  to  have  or 
maintain  his  action,  to  recover  any  more  or  greater 
damages  than  the  sum  tendered,  or  ani/  damages 
by  reason  of  the  non-payment  thereof".  In  plead- 
ing matter  of  estoppel,  the  defendant  in  his  conclu- 
sion ought  to  rely  upon  it ". 


The  general  issue  is  engrossed  on  treble-penny 
stamped  paper,  and  delivered  to  the  plaintiff's 
attorney,  or  entered  in  the  general-issue  book^ 
kept  by  the  clerk  of  the  judgments  ° ;  and  it  need 
not  be  signed  by  counsel.  There  are  also  certain 
common  pleas,   that  need  not  be  signed  or  filed, 

but 

1  2  Salk.  516.  "Co.  Lit.  303.  b. 

m  Id.  622,  3.  1  Ld.  Raym.  «  R.  T.  5  &  6  Geo.  II.  (d). 
254.  S.C.Willes,  13. 
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JDut  may  be  delivered  to  the  plaintiff's  attorney; 
such  as  plene  administravit^  bankruptcy  in  the  de- 
fendant p,  a  special  non  est  factum^  solvit  ad  diem  ^, 
comperidt  ad  diem  to  a  bail-bond,  or  mil  tiel  record 
to  an  action  on  a  judgment  or  recognisance;  in 
covenant,  when  the  plea  concludes  to.the  country; 
and  in  trespass,  son  assault  demesne^  liberum  tene- 
mentum^  or  not  guilty  to  a  new-assignment.  All 
pleas  and  demurrers  upon  writs  of  error,  scire  fa- 
eias^  and  audita  querela^  ought  also  to  be  delivered  "■; 
and,  by  a  late  rule  %  pleas  cannot  be  delivered  after 
ten  o'clock  at  night.  But  except  in  the  foregoing 
cases,  all  special  pleas  must  be  signed  by  counsel  *; 
and  tiled  in  the  office  of  the  clerk  of  the  papers  ", 
who  makes  copies  of  them,*if  required,  for  the  plain- 
tiff's attorney.  And  all  double  pleas  must  be  filed, 
and  not  merely  delivered  to  the  plaintiff's  attorney; 
though  two  pleas  be  pleaded,  which  separately  need 
only  have  been  delivered  ^ 

The 

P  6  T.  R.  496.    But  in  the  general-issue  book,    or    filed 

Common    Pleas,   a    plea    of  with  the  clerk  of  the  papers, 

bankruptcy  must    be    signed  »^R.  T.  12  W.  III.  [a). 

by  a  Serjeant.   3  Bos.    &   Pul.  «  r.  ]si.  41  g.  III.  1  East, 

171.   and  in  that  court,  a  ten-  132. 

der  of  issue  must  be  so  signed,  '  R.  E.  18  Car.  II.  and  for 

but  a  joinder  in  issue  need  not.  the  origin  and  reason  of  the 

Id.  ibid.   1  Bos.  &  Pul.  469.  signatare  of  pleas  by  counsel.. 

15  T.  R.  661.    In  this  case,  see  2  Wils.  74. 

it  was    determined,   that  the  "  R.  T.   2  Jac.  I.  R.  T.   16 

plea  of  «o/x;z>  ad  diem  should  be  Car.  II.  R.  M.  2  W.  &  M. 

delivered  to  the  plaintiff's  at-  ^  2  East,  225. 
tornev,  and  not  entered  in  the 
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.  The  defendant  cannot  commonly  waive  the 
general  issue,  or  a  general  demurrer,  and  instead 
thereof  give  a  special  plea  or  demurrer":  but 
it  is  said,  that  if  the  general  issue  be  not  entered, 
the  defendant  may  waive  it,  and  plead  specially, 
without  leave  of  the  court,  in  four  days";  or, 
as  it  should  seem,  before  the  adjournment  day  of 
the  term^,  or  within  the  first  five  days  of  the 
ensuing  term^;  and  even  afterwards,  where  it  is 
not  to  the  prejudice  or  delay  of  the  plaintift',  the 
defendant,  by  leave  of  the  court,  may  withdraw 
the  general  issue,  in  order  to  plead  specially  *,  or 
in  order  to  plead  it  again,  with  a  notice  of  set-off  ""j 
or  upon  bringing  money  into  court ''. 

If  a  special  plea,  or  special  demurrer,  be  put  in, 
and  the  book  is  made  up,  and  delivered  to  the 
defendant's  attorney,  he  may,  by  the  ancient 
practice  of  the  court,  strike  out  the  special  plea  or 
demurrer,  and  return  it  with  the  general  issue,  or  a 
general  demurrer '^.  To  prevent  this,  if  the  de- 
fendant plead  a  dilatory  or  frivolous  plea,  the  court 
in  term-time,  or  a  judge  in  vacation ",  will  order 

him 

^^  R.  T.  5  &  6  Geo.  II.  (b).  177.  254.   1   Blac.  Rep.  357. 

1   Wils.   29.  in  marg.  Rich.  2  Wih.  204. 

K.  B.  255.  b  2  Str.  1267. 

'^  1  Ld.  Raym.  674.  3  Salk.  ^  Id.    1271.    1   Wils.    254. 

211.274.  S.C.  S.C.  cited. 

ySay.  Rep.87.  d  2  Salk.  515.  R.  T.  5  &  6 

z  Prax.  utr.  banci,    37.  R.  Geo.  II.  (6).   1  Wils.  29. 

T.  5  8c  6  Geo.  11.(6).  e  2  Bur.  781. 

a  2  Str.  906.  1181,  1  Wils. 
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him  to  abide  by  it,  or  plead  some  other  plea, 
peremptorily,  on  the  morrow ;  or,  if  it  be  towards 
the  end  of  the  term,  (that  the  plaintiff  may  have 
sufficient  time  to  give  notice  of  trial)  the  court 
will  order  the  defendant,  if  he  will  not  abide  by  his 
plea,  to  plead  another  instantly^  provided  always 
that  the  time  allowed  by  the  common  rule  to 
plead  be  expired  ^ :  And  the  practice  is  the  same, 
with  regard  to  frivolous  demurrers^. 

When  the  defendant  is  ruled  to  abide  by  his 
plea,  he  either  abides  by  it'',  or  pleads  another: 
In  the  former  case,  he  may  afterwards  demur  to 
the  plaintiff's  replication';  in  the  latter,  he  can 
only  plead  the  general  issue '',  to  which  however  he 
may  add  a  notice  of  set-off  ^  And,  whether  he  be 
ruled  to  abide  by  his  plea  or  not,  it  is  a  general 
rule,  that  the  defendant  cannot  waive  a  special 
plea  or  special  demurrer,  but  in  order  to  plead  the 
general  issue  "";  though  leave  has  been  given  under 
circumstances,  for  the  defendant  to  add  a  plea 
after  issue  joined,  and  even  after  two  terms  have 
elapsed  since  he  first  pleaded". 

i  2  Salk.  515.  R.  T.  5  &  6        k  1  T.  R.  693. 
Geo.  11.  (6).  ^  Id.  694.  in  notis. 

g  Id.  ibid.  ^  2  Str.  960.  1  Wils.  29. 

h2  Str.  1234.  "  1  Wils.  233, 

5  Id.  1185- 
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Of  Replications,     and    other    suBSEq^uENx 
Pleadings. 


Vy  HEN  the  defendant  has  put  in  his  plea, 
he  may  rule  the  plaintiff  to  reply  *,  by  obtaining 
a  rule  from  the  master,  on  the  back  of  the  plea ; 
which  is  entered  with  the  clerk  of  the  rules, 
and  a  copy  served  on  the  plaintiff's  attorney. 
This  rule  may  be  given  at  any  time  in  term, 
or  within  sixteen  days  afterwards ;  but  if  not 
given  till  four  terms  have  elapsed  after  plea 
pleaded,  the  plaintiff  must  have  a  term's  previous 
notice  '^  of  the  defendant's  intention  to  give  it, 
unless  the  cause  hath  been  stayed  by  injunction 
or  privilege ".  The  notice  in  such  case  must  be 
given  before  the  essoign-day  of  the  term  ^ ;  and 
it  is  usual  to  give  the  rule,  on  the  day  after  the 
term  is  expired ".  The  rule  to  reply  expires  in 
four  days  exclusive  after  service;  and  Sunday^  or 
any  holiday  on  which  the  court  does  not  sit,  or 
the  office  is  not  open,  if  it  be  not  the  last,  is  to 

be 

a  Append.   Chap.     XXIX.        ^  R.  T.  5  &  6  Geo.  II.  (A). 
%\.  ^1  Str.  1164. 

b  Id.  %  2.  e  Imp.  K.  B.  287. 
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be  accounted  a  day  with  the  rule  ^  If  the  plaintift' 
be  not  ready  to  reply,  within  the  time  limited  by 
the  rule,  he  may  take  out  a  summons,  and  obtain 
Lin  order,  for  further  time. 

Within  the  time  limited  by  the  rule  to  reply, 
or  order  for  further  time,  the  plaintiff  either  admits 
the  plea  to  be  well  founded,  in  point  of  fact  as 
well  as  law,  and  discontinues  his  action,  enters  a 
nolle  prosequi,  or  cassetur  billa  vel  breve,  or  in  an 
action  against  an  executor  or  administrator,  takes 
judgment  of  assets  in  futiiro,  &.C.;  or  admitting 
the  fact,  he  denies,  the  law  by  a  demurrer i  or 
admitting  the  law,  he  denies  the  fact,  or  con- 
fesses and  a.voids  it,  or  concludes  the  defendant  by 
matter  of  estoppel. 

If  the  plaintiff  perceive  that  he  cannot  maintain 
his  action,  it  is  usual  for  him  to  take  out  a  rule  for 
leave  to  discontinue.  Discontinuance  in  a  civil  suit, 
is  either  of  process  or  of  pleading :  The  former, 
before  judgment,  is  the  act  of  the  clerk,  but  after 
judgment,  it  is  the  act  of  the  covirt  s;  the  latter, 
of  vv^hich  something  has  been  already  said  ^,  is  the 
act  of  the  party.  The  process,  or  proceedings  in 
a  suit,  should  be  regularly  continued  from  term 
to  term,  or  from  one  day  to  another  in  the  same 
term  ',   between  the  commencement  of  the  suit 

and 

f  R.  T.  1  Geo.  11.  (a).  Comyns,  419. 

3  Cart.    51.    1     Salk.     177.         ^  Ante,  G\7,  \S. 
I  Wils.   40.    Id.    303.   cites        ^  1  Str.  492.  1  Wils.  40. 
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^iid  final  judgment;  aild  if  there  be  any  lapse,  or 
Want  of  continuance,  that  is  not  aided,  the  parties 
are  out  of  court,  and  the  plaintiff'  must  begin  de 
ndT)d.  Before  declaration,  there  is,  properly  speak 
ihg,  no  continuance  ^;  though  we  have  seen  \ 
that  the  parties  by  consent  might  have  obtained  a 
day  before  declaration,  which  was  called  a  dies 
'dutus  prece partium :  After  declaration,  and  before 
issufc  joined,  the  proceedings  are  continued  by 
imparlance "';  after  issue  joined,  and  before  verdict, 
by  viceco?nes  Tion  juisit  breve  ";  and  after  verdict  or 
demurrer,  by  curia  advisari  vult  °.  In  this  court, 
the  practice  is  never  to  enter  continuances,  till 
the  plea-roll  is  made  up,  though  the  declaration 
be  of  four  or  five  terms  standing  ^ :  And  after  plea 
pleaded,  though  the  plaintiff  have  day  to  reply 
for  several  terms,  yet  no  mention  need  be  made 
on  the  roll,  of  any  imparlance  or  continuance  "J. 
After  judgment  by  default,  and  writ  of  inquiry 
awarded,  there  is  no  subsequent  continuance  be- 
tween the  parties,  in  the  Common  Pleas '^r  but 
in  this  court  it  is  otherwise.  Continuances  may 
be  entered  at  any  time ' :  And  in  a  late  case,  the 

court 

k  Gilb.  C.  P.  40.  p  1  Salk.  179.  3  Ld.  Raym. 

^  Ante,  36^,  872,  S.C. 

^  Append.    Chap.   XXXI.        q  5  Co.  75. 

§2.  4.  Ml    Co.  6.   b.    Yelv.   97. 

«i  Id.  §  32.  34.  1  Rol.  Abr.  486. 

o  Id.  \  26.  Chap.  XXXIX.         "  Ante^  92. 
§39. 
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court  granted  leave  to  enter  continuances  after 
verdict,  in  order  to  arrive  at  the  justice  of  the 
case  ^  The  want  of  a  continuance  is  aided  by  the 
appearance  of  the  parties  "  :  And  as  a  discontinu- 
ance can  never  be  objected  pendente  placito^^  so 
after  judgment,  it  is  cured  by  the  statute  of  jeo- 
fails '".  It  has  ever  been  holden,  that  a  continu- 
ance may  be  added,  after  judgment  in  a  penal 
action "";   but  then,   there  must  be    something  to 

amend  by  ^. 

A  rule  to  discontinue  "^  may  be  had,  either  be- 
fore or  after  declaration  *;  and  it  is  usually  granted 
upon  payment  of  costs  ^.  An  executor  or  admi- 
nistrator is  liable  to  costs  upon  a  discontinuance, 
where  he  has  knowingly  brought  a  wrong  action  *": 
But  where  that  is  not  the  case,  he  may  have  leave 
to  discontinue,  without  paying  costs  ^.  The  rule 
to  discontinue  is  a  side -bar  rule,  and  may  be  had, 
as  a  matter  of  course,  from  the  clerk  of  the  rules, 
at  any  time  before  trial  or  inquiry  *;  and  leave  has 
been  given  to  discontinue  after  argument,  and  be- 
fore 

t  7  T.  R.  618.  y  1  Wils.303. 

«  1  Wils.  40.   6  T.  R.  255.  ^  Append.    Chap.    XXIX. 

V  Cro.  Jac.  211.  §  3. 

^v  32  Hen.  VIII.  c.  SO.Cro.  ^  R.    M.    10  Geo.   II.  (A). 

Eliz.  489.  Cro.  Jac.   528.    3  ^  Comb.  299. 

Lev.  374.  6  T.  R.  255.  ^  Cas.  Pr.  C.  B.  79.  3  Bur. 

X  2  Str.  1227.   i  Wils.  125.  1451.  1  Blac.  Rep.  451.  S.  C. 

S.  C.  in  Cam.  Scac.  6  T.  R.  ^2  Str.  871.  4  Bur.  1927. 

?55.  618.  c  1  Salk.  178. 
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fore  judgment  on  demurrer^:  And  even  after  a 
special  verdict,  the  plaintiff  may  discontinue,  by 
leave  of  the  court,  because  that  is  not  complete 
and  final;  but  in  this  case  it  is  a  great  favour s; 
And  it  is  never  granted  after  a  general  verdict  ^,  or 
writ  of  inquiry  executed  and  returned ',  or  after  a 
peremptory  rule  for  judgment  on  demurrer  K 

Upon  u  rule  to  discontinue,  the  plaintiff  is  to 
get  an  appointment  from  the  master,  to  tax  the 
costs,  and  serve  a  copy  of  it  on  the  defendant's  at- 
torney ;  it  having  been  holden,  that  the  service  of 
a  rule  to  discontinue,  vi^ithout  an  appointment  to 
tax  the  costs,  is  not  of  itself  a  discontinuance  of 
the  action''.  The  costs  being  taxed,  are  to  be 
forthwith  paid ;  otherwise  the  plaintiff  may  proceed 
in  the  action,  for  the  rule  being  conditional,  is  no 
stay  of  proceedings :  And  it  has  been  holden,  that 
for  the  non-payment  of  these  costs,  the  defendant 
is  not  liable  to  an  attachment  \  In  replevin^  the 
avowant,  though  an  actor,  cannot  have  a  rule  to 
discontinue"';  and  where  the  rule  is  obtained  by 
UFifair  practice,  the  court  will  discharge  it". 


A  nolle  prosequi  is  an  acknowledgment  or  agree- 
ment by  the  plaintiff,  that  he  will  not  further  pro- 
secute 

f  3  Lev.  440.  \  Str.  76.  116.  ^6  T.  R.  765. 

s  1  Salk.  178.  1  7  T.  R.  6. 

h  Id.  ibid.  m  1  Str.  112. 

*  Carth.  86,  -i  4  Bur.  2502, 
y  1  Salk.  179 
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secute  his  suit,  as  to  the  whole  or  a  part  of  the 
cause  of  action ;  or  where  there  are  several  defen- 
dants, against  some  or  one  of  them  ". 

On  a  plea  of  coverture,  &c.  if  the  plaintiff  can- 
not answer  it,  he  may  enter  a  nolle  prosequi,  as  to  the 
whole  Cause  of  action ;  but  the  defendant,  in  such 
case,  is  entitled  to  costs,  under  the  8  Eliz.  c.  2.  ^ 
2.  p  So  if  the  defendant  demur  to  one  of  several 
counts  of  a  declaration,  the  plaintiff  may,  on  pay- 
ment of  costs  of  the  demurrer,  Ctiter  a  nolle  prose- 
qui, as  to  that  count  which  is  demurred  to,  and  pro- 
ceed to  trial  upon  the  other  counts  '';  or  if  he  join 
in  demurrer  and  obtain  judgment,  he  Itiay  enter 
a  nolle  prosequi  as  to  the  issue,  and  proceed  to  a 
writ  of  inquiry  on  the  demurrer  ^  But  after  a  de- 
murrer for  misjoinder,  the  plaintiff  cannot  cul-e  it, 
by  entering  a  nolle  prosequi^.  And  if  there  be  d. 
demurrer  to  a  declaration,  consisting  of  two  counts, 
against  two  defendants,  because  one  of  them  was 
not  named  in  the  last  count,  the  plaintiff  cannot 
enter  a  nolle  prosequi  on  that  count,  and  proceed  on 
the  other  *.  So,  where  the  plaintiff  declares  on  a 
joint  contract  against  two  defendants,  and  one  of 

them 

o  Cro.   Car.    239.    243.    2  3T.  R.  511. 
Rol.   Abr.    100.  and   for    the         p  3  T.  R.  511. 
nature  and   effect   of  a  noils         i  2  Salk.  456. 
prosequi,  see  8  Co.  58.   Cro.         ■•  1  Salk.  219.  2  Salk.  456 

Jac.   211.    S.   C.  Hardr.  153.  1  Str.  532.  574. 
1  Saund.  207.  in  not  is.  1  Ld.        =1  H.  Blac.  108. 
Raym.  598,  8cc.    1  Wils.  90.         t  4  t.  R.  360. 
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them  pleads  infancy,  the  plaintiif  cannot  enter  a 
nolle  prosequi  as  to  him,  and  proceed  against  the 
other  defendant  in  that  action ;  but  should  com- 
mence a  new  action  against  the  adult  defendant 
only  '^. 

If  there  be  a  demurrer  to  part,  and  an  issue  upon 
other  part,  and  the  plaintift'  prevail  on  the  demur- 
rer, it  was  in  one  case  holden,  that  without  a 
nolle  prosequi  as  to  the  issue,  he  cannot  have  a  writ 
of  inquiry  on  the  demurrer ;  because  on  the  trial 
of  the  issue,  the  same  jury  will  ascertain  the  da- 
mages, for  that  part  which  is  demurred  to^'.  But  in 
a  subsequent  case '",  -where  the  declaration  consisted 
of  four  counts,  to  three  of  which  there  Avas  a  plea 
of  nan  assumpsit,  and  a  demurrer  to  the  fourth ;  and 
after  judgment  on  the  demurrer,  the  plaintiff  took 
out  a  writ  of  inquir)^  and  executed  it;  this  was 
moved  to  be  set  aside,  there  being  no  nolle  prosequi 
on  the  roll ;  and  it  was  insisted,  that  the  plaintiff 
ought  to  take  out  a  venire,  as  well  to  try  the  issue, 
as  to  inquire  of  the  damages  upon  the  demurrer  \ 
Sedper  Curiam,  "  that  is  indeed  the  course,  where 
the  issues  are  carried  down  to  trial,  before  the  de- 
murrer is  determined,  and  in  that  case  the  jury 
give  contingent  damages  ;  but  here  the  demurrer 
being  determined,   and  the  plaintiff  being  able  to 

recover 

"3  Esp,  Cas.  Ki.  Pri.    76.         ^v  i    Sir.  o32.  8  Mod.   108. 
'  1.  Salk.2I9.  12  Mod.  558,    S.  C.  and  see  7  T.  R.  473. 
S.  C. 
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recover  all  he  goes  for  upon  the  fourth  count, 
there  is  no  reason  why  we  should  force  him  to 
carry  down  the  record  to  nisi  prius:  and  as  to  the 
Avant  of  a  nolle  prosequi  upon  the  roll,  he  may  sup- 
ply that,  when  he  comes  to  enter  the  final  judg- 
ment ;  if  not,  the  defendant  will  have  the  advantage 
of  it  upon  a  writ  of  error:  The  judgment  upon  the 
inquiry  must  stand." 

In  trespass^  or  other  action  for  a  wrong,  against 
several  defendants,  the  plaintiff  may,  at  any  time 
before  final  judgment,  enter  a  nolle  prosequi  as  to 
one  defendant,  and  proceed  against  the  others  '' : 
And  so  in  assumpsit^  or  other  action  upon  contract, 
against  several  defendants,  one  of  whom  pleads 
bankruptcy,  or  other  matter  in  his  personal  dis- 
charge, the  plaintiff  may  enter  a  nolle  prosequi  as  to 
him,  and  proceed  against  the  other  defendants  ^. 
But  a  nolle  prosequi  cannot  be  entered  as  to  one  de- 
fendant, after  final  judgment  against  the  others  ^ ; 
And  it  seems  that  in  assumpsit^  or  other  action  upon 
contract,  against  several  defendants,  the  plaintiff 
cannot  enter  a  nolle  prosequi  as  to  one,  unless  it  be 
for  some  matter  operating  in  his /jer^o/m/ discharge, 
without  releasing  the  others  ^.  In  entering  a  nolle 
prosequi^  the  plaintiff  need  not  be  Simerced projalso 

clamor  e  : 

-^  Hob.    70.  Cro.  Car.  239.  y'lWils.  89. 

243.  2  Rol.  Abr.  100,  2  Salk.  ^  2  Salk.  455. 

455,    6,   7.    3    Salk.    244,     5.  •»  1  Wils.  89. 
1  Wils.  306. 
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vla??iore:  but  it  is  sufficient,  that  the  defendant  be 
put  without  day  ^ 

On  a  plea  in  abatement,  if  the  plaintiff  cannot 
deny  the  truth  of  the  ind.tter  alleged,  and  it  is  suf- 
ficient in  law  to  quasli  the  bill  or  writ,  he  may  en- 
ter a  cassetur  billa  vel  breve  '^;  or  in  other  words, 
pray  that  the  bill  or  writ  may  be  quashed,  to  the 
intent  that  he  may  exhibit,  or  sue  out  a  better  bill 
or  writ,  against  the  defendant :  And  upon  such  en- 
try, the  defendant  is  not  entitled  to  costs. 

In  an  action  against  an  executor  or  administratoi'y 
if  the  defendant  plead  plene  ad??ii7iist?'avit,  and  it 
cannot  be  proved  that  he  has  assets  in  hand,  the 
plaintiff  may  conftss  the  plea,  and  take  judgment 
of  assets  hi  futuro;  which  is  an  interlocutory  or 
final  judgment,  according  to  the  nature  of  the  ac- 
tion: and  if  it  be  only  interlocutory,  there  must  be 
a  writ  of  inquiry  to  complete  it.  So,  in  an  action 
qgciinst  an  insolvent  debtor  or  fugitive,  whose  fu- 
ture effects  remain  liable  to  the  payment  of  his 
debts,  the  plaintiff  may  take  judgment  for  his  de- 
mand, to  be  levied  of  those  effects'^. 


A  replication,  denying  the  truth  of  the  plea, 
is  either  in  denial  of  the  whole,  or  a  part  of  it; 

and 

b  1  Str.  574.  §  69. 

c  Append.  Chap.  XXXIX.        d  i  j.  R.  80. 

Vol.  I.  4M 
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and  such  denial  is  either  direct  and  immediate,  or 
consequential  to,  and  preceded  by  an  inducement: 
the  latter  mode  of  denial  is  called  a  traverse. 

When  the  defendant's  plea  doth  consist  merely 
of  matter  of  fact,  triable  by  the  country,  in  excuse 
or  justification  of  the  injury  complained  of,  as 
where  the  defendant,  in  trespass  and  assault,  pleads 
soil  assault  demesne.,  or  justifies  in  an  action  for 
words,  there  the  plaintiff  may  reply  generally, 
that  the  defendant  committed  the  injury  of  his 
own  wrong,  and  without  any  such  cause  as  the 
defendant  had  alleged;  which  puts  the  whole 
matter  of  the  plea  in  issue,  and  is  called  a  replica- 
tion de  injuria  sua  propria^  absque  tali  causa  ^  But 
where  the  plea  consists  of  matter  of  record,  as  well 
as  matter  of  fact,  or  the  defendant  claims,  in  his 
own  right  or  as  servant  to  another,  any  interest  in 
the  land,  or  any  common  or  rent  issuing  out  of  the 
land,  or  a  way  or  passage  over  it,  there  de  inju?'idy 
&c.  generally  is  not  a  good  replication  ^;  but  the 
plaintiff  must  either  deny  the  matter  of  record,  or 
traverse  the  title  specially,  or  admitting  the  matter 
of  record  or  title,  he  must  reply,  that  the  defend- 
ant committed  the  injury  of  his  own  wrong,  and 
without  the  residue  of  the  cause  alleged  by  the  de- 
fendant.   So  if   the   defendant,  without  claiming 

any 

e"  Crogatc's,  case,  8  Co.  67. 
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any  interest  in  the  land,  justify  under  an  authority 
derived  immediately  or  mediatelij  from  the  plaintiff, 
or  by  authority  of  law,  de  injuria^  &c.  generally  is 
not  a  good  replication. 

Where  there  is  an  affirmative  and  negative,  either 
in  express  words  or  by  necessary  implication  ^,  or  a 
complete  confession  and  avoidance,  a  traverse  is 
unnecessary  and  supei*fluous.  But  where  there  are 
two  afRrmatives,  which  do  not  impliedly  negative 
each  other,  or  a  confession  and  avoidance  by  argu- 
ment only,  it  is  necessary  to  add  a  traverse.  A  tra- 
verse is  a  denial  of  the  whole,  or  most  material 
point  of  the  adversary's  pleading,  or  if  there  are 
several  points  equally  material,  of  one  of  them ; 
and  it  should  consist  of  some  matter  of  fact,  triable 
by  the  country,  either  expressly  alleged,  or  neces- 
sarily implied.  Matter  of  inducement  therefore, 
or  conveyance  to  the  action,  a  mere  suggestion, 
surmise  or  supposal,  the  time  and  place,  or  what  is 
alleged  under  a  scilicet^  if  immaterial,  is  not  allow- 
ed to  be  traversed;  nor  matter  of  law,  or  mere  le- 
gal inference;  matter  of  intention,  which  is  not 
triable,  as  the  sciens  in  an  action  of  deceit;  matter 
of  record,  which  is  not  triable  by  the  country;  or 
any  other  matter,  which  is  not  expressly  alleged, 
or  necessarily  implied.  But  matter  of  inducement, 
&c.  is  traversable,  if  material. 

Every 

fSStr.  1177.  I  Wils.  6.  S.  C. 


636  QF   TRAVERSES. 

Ever}r  traverse  ought  to  have  a  proper  induce- 
ment;  and  if  that  be  bad,  the  traverse  is  in^Aiffi- 
cient:  But  the  inducement  to  a  traverse  does  not 
require  much  certainty,  though  the  traverse  itself 
should  be  certain,  and  neither  too  large  nor  too  nar- 
row, that  is,  it  should  deny  so  much  as  is  material, 
and  no  more.  The  proper  words  for  beginning  a 
traverse,  are  absque  h&c;  but  any  words  tantamount 
are  sufficient,  as  et  nan :  And  it  ought  not  to  con- 
clude to  the  country,  unless  it  comprise  the  whole 
matter  of  the  plea.  There  cannot  be  a  traverse  af- 
ter a  traverse,  where  the  first  was  apt  and  material : 
But  it  is  otherwise,  where  the  first  traverse  was  not 
to  the  point  of  the  action,  or  immaterial.  And  the 
king  is  allowed  to  take  a  traverse  after  a  traverse, 
where  his  title  appears  by  office,  or  other  matter  of 
record. 

The  want  of  a  necessary  traverse,  or  a  traverse 
that  is  unnecessary  and  superfluous,  is  merely 
form,  and  aided  after  verdict,  on  a  general  demur- 
rer, or  by  pleading  over.  A  traverse  improperly 
taken  is  also  aided  in  like  manner;  as  where  it  is 
without  an  inducement,  or  of  an  immaterial  point, 
or  of  one  that  is  not  the  most  material,  or  too 
large,  or  too  narro\v,  or  after  a  former  traverse  ^, 

If 

s   For  the  above  rules  re-    see  Com.  Dig.   tit.   Pleader-, 
Spectinp^    traverses,    and     the     (G),  &c. 
Ceses  which  illustrate   tliem, 
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If  the  plaintiff  caiiiiot  deny  the  truth  of  the  plea, 
he  may  confess  and  avoid  it,  or  conckide  the  de- 
fendant by  m?Ltter  of  estoppeh  Avoidance^  we  have 
seen  ^,  is  either  by  matter  precedent,  vvrhich  is  cal- 
led an  avoidance  in  law,  or  by  matter  subsequent, 
which  is  called  an  avoidance  in  fact.  And  in  gencr 
ral  we  may  observe,  that  the  qualities  of  a  replica- 
tion are  similar  to  those  of  a  plea :  Like  a  plea,  it 
should  answer  the  whole  matter  alleged,  and  be 
single ',  certain,  direct  and  positive,  triable,  and  ca^ 
pable  of  proof.  The  only  additional  quality,  rcr 
quired  in  a  replication,  is  that  it  be  consistent  with, 
and  do  not  depart  from  the  declaration. 

Departure 


•»  Ante,  591. 

^  Though  a  replication  must 
not  be  double,  yet  it  may  con- 
tain several  distinct  answers 
to  the  plea.  Thus,  at  common 
law,  where  the  defendant  in 
as-itnnfisit  pleads  infancy,  to  a 
declaration  consisting^  of  se- 
veral counts,  the  plaintiff 
may  reply,  as  to  part  of  his 
demand,  that  it  was  for  ne- 
cessaries, to  other  part,  that 
the  defendant  was  of  full  age 
at  the  time  of  the  contract, 
and  to  other  part,  that  lie 
confirmed  it  after  he  came  of 
age.  So  if  an  executor  or 
administrator  plead  several 
judgments  outstanding,  and 
no  assets  ultra-,  the  plaintifl" 
m  ay  reply,  as  to  one  of  the 


judgments,  nul  tiel  record,  to 
another,  that  it  was  obtained 
or  kept  on  foot  by  fraud,  and 
to  the  rest,  assets.  In  an  ac- 
tion of  debt  on  bond,  condi- 
tioned for  the  performance  of 
covenants,  the  plaintiff  may, 
by  the  statute  8  &  9  W.  III. 
c.  11.  §  8.  assign  several  brea- 
ches in  his  replication.  And 
to  a  plea  of  set-off,  consisting 
of  several  demands,  upon 
judgm  nt  or  recognisance 
and  simple  contract,  the  plain- 
tiff in  his  replication  may 
give  several  answers,  as  to  the 
judgment  or  recognisance, 
nul  tiel  record,  and  to  liie 
simple  contract,  that  he  was 
not  indebted,  or  the  statute  of 
limitations. 
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Departure  in  pleading,  is  when  a  man  quits  or 
departs  from  the  case  or  defence  which  he  has  first 
made,  and  has  recourse  to  another ;  or,  in  other 
words,  when  the  replication  or  rejoinder  contains 
matter,  not  pursuant  to  the  declaration  or  plea, 
and  which  does  not  support  and  fortify  it  K  Thus, 
if  the  declaration  be  founded  on  the  common-law, 
the  plaintiff  in  his  replication  cannot  maintain  it  by 
a  special  custom,  or  act  of  parliament ''.  So,  in  an 
action  of  debt  on  an  arbitration-bond,  if  the  de- 
fendant plead  no  award  made,  and  the  plaintiff,  in 
his  replication,  set  out  an  award,  and  assign  a 
breach,  the  defendant  cannot  rejoin  that  the  award 
was  not  tendered  \  or  is  void  ",  or  that  the  defen- 
dant hath  performed,  or  been  ready  to  perform  it ". 
So  in  an  action  of  debt  on  bond,  conditioned  for 
the  payment  of  an  annuity,  if  the  defendant  plead 
no  such  memorial  as  the  statute  requires,  to  which 
the  plaintiff  replies  thattherevv^as  a  memorial,  which 
contained  the  names  of  the  parties,  &c.  and  the 
consideration  for  which  the  annuity  Avas  granted, 
and  the  defendant  rejoins  that  the  considera- 
tion is  untruly  alleged  in  the  memorial  to  have 
been  paid  to  both  obligors,  for  that  one  of  them 

did 

3  Co.  Lit.  304.  a.  2   Wils.  188.  S.  C.  3  Salk.    123. 

98.  "1    1    Lev.     85.    127.     133' 

k  Co.   Lit.    304.   a.    1  Lev.  1  Wils.  122. 

81.  3  Lev.  48.  n  i  Sid.  10. 

I   1   Lev.     500.      2   Saund.. 
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did  not  receive  any  part  of  it;  this  rejoinder  is  bad, 
as  being  a- departure  from  the  plea".  So  in  an  ac- 
tion of  debt  on  bond,  conditioned  for  the  perform- 
ance of  covenants,  if  the  defendant  plead  perform- 
ance, and  the  plaintiff  reply  and  assign  a  breach, 
the  defendant  cannot  rejoin  any  matter  in  excuse 
of  performance  p.  But  where  the  rejoinder  discloses 
new  matter,  in  explanation  or  fortification  of  the 
bar,  it  is  no  departure ''. 

Time  and  place,  when  material,  cannot  be  de- 
parted from ;  as  in  an  action  upon  a  bond  '  or  pro- 
missory note  %  the  plaintiff  in  his  replication  can- 
not vary  from  the  day  laid  in  the  declaration.  So 
in  an  action  for  a  local  trespass,  he  cannot  reply 
that  it  was  committed  at  a  different  place.  But 
where  the  time  laid  in  the  declaration  is  immaterial, 
there,  if  it  become  necessary  by  the  defendant's 
plea,  the  plaintiff  in  his  replication  may  depart 
from  it;  as  in  trespass  *  or  trover  ",  or  upon  a  gene- 
ral indebitatus  assumpsit ",  where  the  time  becomes 
material  by  the  defendant's  plea  of  a  release,  tender, 
or  the  statute  of  limitations,  &c.  So  in  an  action 
for  a  transitory  trespass,  where  the  defendant  pleads 

a  local 

''4T.  R.  585.  222.  2  Ld.  Raym.  1015. 

p  Co.  Lit.  304.  a.  2  Lev.  67.  "   Cro.   Car.    245.   333.  1 

1  Salk.  221,  2.  Salk.  222. 

1  2  Wils.  98.  V   1  Str.  22.    2  Str.  806.     1 

>■  1  Salk.  222.  3  Lev.  348.  Lev.  110.    1  Keb.    566.   578. 

3  1  Str.  22.  2  Str.  806.  lOMod.251.  Fort.  275.  1  Bar- 

'  Co.  Lit.  282.  a.  b.  1  Salk.  navd.  K.  B.  54, 
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a  local  justification,  the  plaintiff,  in  his  replication, 
may  vaiy  from  the  place  laid  in  the  declaration  ^. 
The  proper  mode  of  taking  advantage  of  a  depar- 
ture, is  by  demurrer;  for  if  the  defendant,  instead 
of  demurring,  take  issue  upon  a  replication  con- 
taining a  departure,  and  it  be  found  against  him, 
the  court  ^vill  not  arrest  the  judgment "". 

But  though  a  departure  be  not  allowable,  yet  in 
many  actions,  and  particularly  in  trespass,  the  plain- 
tiff, who  has  alleged  in  his  declaration  a  general 
wrong,  may  in  his  replication,  after  an  evasive  plea 
by  the  defendant,  reduce  that  general  wrong  to  a 
more  particular  certainty,  by  assigning  the  injury 
afresh,  with  all  its  specific  circumstances,  in  such 
manner,  as  clearly  to  ascertain  and  identify  it,  con- 
sistently with  his  general  complaint-;  which  is  called 
a  new  or  novel  assigjiment  ■'. 

A  new  assignment  is  either  as  to  time,  place,  or 
other  circumstances.  With  respect  to  time^  wheii 
the  defendant  justifies  under  a  right  of  common, 
&c.  at  particular  times,  the  plaintiff  may  new*- 
assign  the  trespass,  at  other  times.  So  in  an  actioh 
of  assault  and  battery,  if  the  defendant  plead  s&n 
assault  de?nesne,  and  there  were  in  truth  two  assaults, 
one  of  which  the  defendant  can  justify,  and  the 

other 

'■■■  1  Ld.  Raym.  120.  >•  "^  Blac  Com.  311. 

•T.  Harm.  86. 
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Other  not,  the  plaintiff  may  new- assign  the  assault 
for  which  he  brought  his  action \  But  it  seems 
that  without  a  new  assignment,  the  plaintiff,  on  the 
general  replication  ofde  injuria  sua  propria,  absque 
tali  causa  ^  would  be  permitted  to  give  evidence  of 
the  assault  for  which  he  brought  his  action,  and 
the  defendant  must  answer  it^. 

With  respect  to  the  place,  it  is  a  rule,  that  if  the 
plaintiff  in  trespass  give  it  a  name  by  his  writ,  the 
defendant  cannot  vary  from  that  name  :  but  if  the 
writ  be  only  general,  quare  clausumf regit,  and  the 
plaintiff  give  a  name  in  his  count,  this  shall  not 
bind  the  defendant,  but  he  may  give  the  place 
another  name  *".  And  it  is  on  all  hands  agreed, 
that  where  the  writ  and  count  are  both  general,  the 
defendant  may  give  the  place  a  name  in  his  plea*^, 
or  he  may  plead  liherum  tenementum  generally, 
without  giving  it  a  name*^.  But  where  the  place  is 
made  material  by  the  defendant's  plea,  he  must 

shew 

''•  6  Mod.  120.  2  Ld.  Raym.  signment,  which  must  be  of  a 

1015,  battery  on  the  same  day  men- 

a  Cro.    Car.   514,   15.    Ta-  tioned  in  the  declaration,  else 

men    qusre;    for  in   Bui.   Ni.  it  will  be  a  departure.  And  see 

Pri.    p.    17.    it   is   said,  that  1  Esp.  Cas.  Ni.  Pri.  38. 

the   defendant,   in  such  case,  ^   Per   Fairfax,     Just.     22 

may  prove  an  assault  on  any  Edw.    IV.   17.   Willes,   222, 

day  before  the  action  brought;  8cc.    2  Blac.  Rep.  1090. 

and  the  plaintiff  cannot  give  ^  Biq.  Abr.  tit.  Tresfiass,  pi, 

n  evidence  a  battery  at  another  277.  360.  366. 

day,  or  at  another  time  on  the  <^  Id.  pi.  153, 
same  day,  without  a  7iovel  as- 

Voi..  T.  4N 
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bhew  it  A\ith  certainty;  as  in  trespass  for  taking 
and  carr34ng  away  the  plaintiff's  goods  in  Z),  the 
defendant  pleaded  that  the  locus  in  quo  was  his  free- 
hold, and  that  he  took  the  goods  damage  feasant^ 
&:c.  the  plaintiff  demurred  generally,  and  had  judg- 
ment; for  the  action  being  transitory,  there  is  no 
locus  in  quo  supposed,  D.  being  only  alleged  for  a 
venue,  therefore  if  the  defendant  will  make  the 
place  material,  it  must  come  on  his  part  to  shew 
the  certainty  of  if. 

If  the  defendant  say,  that  the  locus  in  quo  is  six 
acres  in  Z),  which  are  his  freehold,  and  the  plain- 
tiff say  they  are  his  freehold,  and  in  truth  the  plain- 
tiff and  defendant  have  both  six  acres  there,  it  was 
in  one  case  determined,  that  the  defendant  cannot 
give  in  evidence,  that  he  committed  the  trespass 
in  his  own  soil,  unless  he  give  a  name  certain  to 
the  six  acres;  for  otherwise,  it  is  said,  the  plaintiff 
cannot  make  a  new  assignment  *.  But  in  a  later 
case  ^,  it  was  determined,  that  in  trespass  quare 
elausumf regit  in  Z),  if  the  defendant  plead  liberum 
tenemcntum,  without  giving  the  close  a  name,  and 
issue  be  joined  thereupon,  it  is  sufficient  for  the  de- 
fendant to  shew  any  close  there  that  is  his  freehold; 
and  therefore,  in  that  case,  the  better  way  is  to 
make  a  new  assignment. 

As 

^2  Salk.  453.    6  Mod.   I  IT.  s  2  Sulk.  453.  6  Mod.  119. 

S.  C.  S.    C.    Willes,  223.    7  T.  R. 

'■  Dyer,  23.  335.  per  Laiormce,  Just. 
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As  the  plaintiff  may  new-assign  the  trespass  in 
u  different  close,  so  he  may  new-assign  it  in  another 
part  of  the  same  close :  In  the  latter  case,  he  ought 
to  allege,  in  what  other  part  of  the  close  the  de- 
fendant committed  the  trespass,  as  in  the  south  or 
north  part,  so  that  the  difference  may  be  plainly 
perceived  \  If  the  defendant  justify  under  a  right 
of  way,  the  plaintiff  may  either  deny  the  existence 
of  the  right  claimed  by  the  defendant,  or  admitting 
it,  he  may  new-assign  the  trespass  extra  viam;  or, 
if  he  be  so  disposed,  he  may  deny  the  right,  as  well 
as  make  a  new  assignment,  by  saying  that  he 
brought  his  action,  not  only  for  the  trespass  at- 
tempted to  be  justified,  but  also  for  the  other  tres- 
pass extraviam.  And  where  the  defendant  justifies 
under  a  right  of  common  of  pasture  or  turbary,  &c. 
the  plaintiff  may  state  the  trespass  to  have  been 
committed  on  other  occasions,  and  for  other  pur- 
poses, than  those  mentioned  in  the  plea. 

A  new  assignment,  being  in  nature  of  a  new 
declaration,  should  be  equally  certain;  and  the  de- 
fendant may  answer  it  in  the  same  w^ay,  either 
by  pleading  the  general  issue  of  not  guilt}*,  or  a 
special  justification.  But,  in  answer  to  a  new  as- 
signment at  a  different  place,  he  cannot  say  that 

the 

''   Bro.   Abr.  tit.  Tresfiass,        "»  7f/.  pi.  168.  359. 
pi.  203. 
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the  places  mentioned  in  the  plea  and  new  assign- 
ment are  the  same^;  for  by  new- assigning,  the 
plaintiff  admits  the  truth  of  the  plea,  and  is  estop- 
ped from  giving  any  evidence  in  the  place  stated 
therein,  so  that  if  the  places  are  in  truth  the  same, 
the  defendant  may  take  advantage  of  it,  on  the  gene- 
ral issue  of  not  guilty.  Neither  can  the  defendant 
justify  at  a  different  place,  and  traverse  the  place 
mentioned  in  the  new  assignment  \ 

Where  a  replication  denies  the  whole  substance 
of  the  defendant's  plea,  there  the  plaintiff  ought 
to  tender  an  issue,  and  conclude  to  the  country '; 
and  it  matters  not  whether  the  replication,  in  such 
case,  be  with  or  without  a  traverse,  for  where  a  tra- 
verse comprises  the  whole  matter  of  the  plea,  the 
replication  may  still  conclude  to  the  country  "". 
But  where  a  particular  fact  is  selected  and  denied, 
the  conclusion  seems  to  depend  on  the  form  of  the 
replication  :  If  it  be  so  framed,  as  simply  to  deny 
the  fact,  without  any  inducement  or  traverse,  it 
ought  to  conclude  to  the  country";  but  the  plaintiff 
is  not  always  obliged  to  reply  in  that  way ,  for  in  some 

cases 

}  Bvo.  Ahr.tit.Tresfiass,^)].  5.  ^  1  Salk.  4. 

168.  Cro.  Eliz.  355.  492,  3.  ^  2  T.  R.  439.  and  the  cases 

^  Bro.  Abr.  tit.  Trespass,  pi.  there  cited  of  Bush  v.   Leake, 

!68.  T.    23  Geo.  III.  and  Slater  v. 

1  1  Bur.   316.    2  Bur.  1022.  Came,  H.  25  Geo.  III.  accord. 

Doug.     94.     428.     2    T.     R.  Mulliner  v.  fVilf:es,E.  23  Geo 

442,  3.  III.  semb.  contra. 
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cases  he  is  allowed,  after  a  proper  inducement,  to 
traverse  the  fact,  with  an  absque  hoc'';  and  where  a 
particular  fact  is  so  traversed,  the  replication  should 
conclude  to  the  court,  with  an  averment  and  prayer 
of  damages,  or  of  the  debt  and  damages  p.  And  it 
is  an  invariable  rule,  that  wherever  new  matter  is 
alleged  in  the  replication,  it  should  be  concluded 
with  an  averment,  in  order  to  give  the  defendant 
an  opportunity  of  answering  it  '^.  A  new  assign- 
ment concludes,  by  averring  that  the  trespass  new- 
ly assigned  is  another  and  different  trespass,  than 
that  mentioned  in  the  plea ;  wherefore,  inasmuch 
as  the  defendant  hath  not  answered  the  trespass 
newly  assigned,  the  plaintiff  prays  judgment,  and 
his  damages,  &c. 

In  all  cases,  where  the  plea  was  entered  in  the 
general  issue  book,  or  delivered  to  the  plaintiff's 
attorney,  the  replication  should  be  delivered  to  the 
defendant's  attorney  ;  but  otherwise  it  should  be 
Jiled^  in  the  office  of  the  clerk  of  the  papers  :  And 
unless  the  replication  conclude  to  the  country  it 
should  be  signed  by  counsel  ^ 

If 

0  Fen   V.  Alston^    cited    in         •"  In  the  Common  Pleas,  a 

1  Bur.    320,    1.    2    Str.    871.     replication  of  nul  del  record 

2  Wils.  113.  Barnes,  161.  must  have  a  Serjeant's  hand* 
S.  C.  Doug.  428.  2  Wils.  74.  And  in  that  court, 

p  Same  cases;  1  Bur.  319.     we  have  seen,  a  tender  of  issue 

2  T.  R,  442,  3.  must  be  signed,  but  a  joinder 

1  2  Wils.    65.  Doug.    58.    in  issue  need  not.  ji7ite^  622. 
2  T.  R.  576.  {fi). 
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If  the  plaintiff  reply,  without  joining  issue,  the 
defendant  may  be  called  upon  to  reJoi?i;  or  if  there 
be  a  new  assignment,  he  may  be  ruled  to  plead 
thereto,  in  like  manner  as  to  the  original  declara- 
tion. After  a  rejoinder,  if  the  parties  are  not  yet  at 
issue,  the  plaintiff  must  sur-rejoin.,  the  defendant 
rebut,  and  the  plaintiff  stir-rebut,  &c.  till  issue  is 
joined.  The  rule  for  these  purposes  is  given  by 
the  master,  in  like  manner  as  the  rule  to  reply ;  and 
if  the  plaintiff  do  not  reply,  sur-rejoin,  or  sur-rebut, 
within  the  time  limited  by  the  rule,  or  order  for 
further  time,  the  defendant  may  sign  a  judgment 
of  non  pros :  And  it  is  not  necessary  for  him  to 
demand  a  replication,  &c.  the  service  of  the  copy 
of  the  rule  being  deemed  a  demand  of  itself.  The 
judgment  oi  non  pi'os  is  a  final  judgment,  and  sign- 
ed on  a  double  half-crown  stamp;  on  which  the 
defendant  may  tax  his  costs,  and  take  out  execu- 
tion \  If  the  defendant,  on  the  other  hand,  neglect 
to  rejoin  or  rebut,  when  called  upon  for  that  pur- 
pose, the  plaintiff  may  strike  out  the  previous 
pleadings,  and  sign  judgment  by  default,  as  for 
want  of  a  plea  ^ 

"Imp.  K.  B.  471,  5  T.  R.  152. 

CHAP- 
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Q/'Demurrers  anc/ Amendment. 

A  DEMURRER  admits  the  facts,  and  refers  the 
law  arising  thereon  to  the  judgment  of  the  courts 
And  it  is  either  to  the  whole  or  part  of  a  declara- 
tion, or  to  the  plea,  replication,  &c.  When  there 
are  several  counts  in  a  declaration,  some  of  which 
are  good  in  point  of  law,  and  the  rest  bad,  the  de- 
fendant can  only  demur  to  the  latter ;  for  if  he  were 
to  demur  generally  to  the  whole  declaration,  the 
court  would  give  judgment  against  him  ^  But  if 
a  plea  or  replication,  which  is  entire,  be  bad  in 
part,  it  is  bad  for  the  whole ''. 

Demurrers  are  general  or  special^,  the  former 
are  to  the  substance^  the  latter  to  the  Jhrm  of  plead- 
ing. Thus,  if  a  defective  title  be  alleged,  it  is  a 
fault  in  substance,  for  which  the  party  may  demur 
generally ;  but  if  a  title  be  defectively  stated,  it  is 
only  a  fault  in  form,  which  must  be  specially 
assigned  for  cause  of  demurrer.  Of  the  same  na- 
ture is  duplicity:  And  it  is  not  sufficient  to  say  that 

the 

a  Co. Lit.  71. b.  5  Mod.  132.  312.     1  T.  R.  40.  3  T.  R. 

b  1  Saund.    286.     2  Saund.  374. 

380.  1  Wils.  248.  rt  Co.  Lit,  72.  a. 
■^   2  Saund.    124.     1    Salk. 
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the  pleading  is  double,  or  contains  two  matters, 
but  the  party  demurring  must  specially  shew 
wherein  the  duplicity  consists  ^ 

At  common  law,  there  were  special  demurrers, 
but  they  were  never  necessary  except  in  -eases  of 
duplicity,  and  therefore  were  seldom  practised; 
for  as  the  law  was  then  taken  to  be,  upon  a  special 
demurrer,  the  party  could  take  advantage  of  no 
other  defect  in  the  pleadings,  but  of  that  which 
was  specially  assigned  for  cause  of  his  demurrer: 
But  upon  a  general  demurrer,  he  might  take  ad- 
vantage of  all  manner  of  defects,  that  of  duplicity 
only  excepted;  and  there  was  no  inconvenience  in 
such  practice,  for  the  pleadings  being  at  bar  viva 
voce,  and  the  exceptions  taken  ore  tenus,  the  causes 
of  demurrer  were  as  well  known  upon  a  general  de- 
murrer, as  upon  a  special  one  ^. 

Afterwards,  when  the  practice  of  pleading  at  bar 
was  altered,  this  public  inconvenience  followed 
from  the  use  of  general  demurrers,  that  the  parties 
wxnt  on  to  argument,  without  knowing  what  they 
wxre  to  argue ;  and  this  was  the  occasion  of  mak- 
ing the  statute  27  JEliz.  c.  5.,  by  which  it  is  enacted, 
"  that  after  demurrer  joined  and  entered  in  any 
"  action  or  suit,  in  any  court  of  record,  the  judges 
^'  shall  proceed  and  give  judgment,  according  as 

"  the 

<■-  R.  M.  1654.  §  17.  1  Salk.    Hardw.  167. 
219.  Willes,  220.  Cas.  temp.         f  3  Salk.  122. 
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"'  the  very  right  of  the  cause  and  matter  in  law 
"  shall  appear  to  them,  without  regarding  any  im- 
*'  perfection,  defect,  or  want  of  form,  in  any  writ, 
*'  return,  plaint,  declaration,  or  other  pleading,  pro- 
"  cess,  or  course  of  proceeding  whatsoever,  ex- 
"  cept  those  only  which  the  party  demurring  shall 
"  specially  and  particularly  set  down  and  express, 
"  together  with  his  demurrer."  This  statute,  by 
making  known  the  causes  of  demurrer,  was  so  far 
restorative  of  the  common  law^;  and  as  a  general 
demurrer  before  did  confess  all  matters  formally 
pleaded,  so  by  this  statute,  whenever  the  right  suf- 
ficiently appeared  to  the  court,  it  confessed  all  mat- 
ters, though  pleaded  informally  ^. 

But  there  were  still  many  defects  and  imperfec- 
tions, which  were  not  aided  as  form  upon  a  gene- 
ral demurrer;  to  remedy  which,  it  was  enacted,  by 
the  Stat.  AfAnn.  c.  16.  "  that  no  advantage  or  excep- 
"  tion  shall  be  taken  of  or  for  an  immaterial  tra- 
"  verse,  the  default  of  entering  pledges  upon  any 
"  bill  or  declaration,  the  default  of  alleging  a  pro- 
'''■  fert  in  curia  of  any  bond,  bill,  indenture,  or 
*'  other  deed  mentioned  in  the  declaration  or  other 
"  pleading,  or  of  letters  testamentary  or  letters  of 
"  administration,  the  omission  of  vi  et  armis  or  coji- 
"  trapacem^  the  want  of  averment  oihoc  paratus  est 
"  verijicare,  or  /loc  paratus  est  verijicare  per  re- 

*'  cardum^ 

ssSalk.  122.  I'Hob.  233. 

V«L.  I.  4  0 
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''  cordum^  or  not  alleging  prout  patet  per  recor- 
'■'  dum;  but  the  court  shall  give  judgment,  accord- 
**  ing  to  the  very  right  of  the  cause,  without  re- 
**  garding  any  such  imperfections,  omissions,  and 
"  defects,  or  any  other  matter  of  like  nature,  ex- 
"  cept  the  same  shall  be  specially  and  particularly 
"  set  down,  and  shewn  for  cause  of  demurrer;  not- 
"  withstanding  the  same  might  have  heretofore 
-'  been  taken  to  be  matter  of  substance,  and  not 
"  aided  by  the  statute  of  Queen  Elizabeth j  so  as 
"'  sufficient  matter  appear  in  the  pleadings,  upon 
"  which  the  court  may  give  judgment,  according 
*'  to  the  very  right  of  the  cause."  Since  the  mak- 
ing of  these  statutes,  the  party,  on  a  general  de- 
murrer, can  only  take  advantage  of  defects  in  sub- 
stance ;  and  therefore,  if  the  defects  be  not  clearly 
of  that  nature,  it  is  safest  to  demur  specially,  in 
which  case  he  may  not  only  take  advantage  of  such 
defects,  but  also  of  any  others  that  are  specially 
set  doAvn. 

All  demurrers,  whether  general  or  special,  must 
he  signed  by  counsel ';  and  general  demurrers  to 
the  declaration  are  delivered,  on  treble-penny 
stampt  paper,  to  the  plaintiff's  attorney;  but  spe- 
cial demurrers,  or  general  demurrers  after  special 

pleas, 

i  So  in  the  Common  Pleas,  murrer  must  have  a  Serjeant's 

all  demurrers  must  be  signed  hand.   2  Bos.  &  Pul.  376.  and 

hj  Q.5tv']ft?Lr\t.  Douglas  \ .  Childy  see  3  Bos.    &   Pol.    171.    in 

E.  33  Geo.  III.  C.  B.  and  in  notia. 
that  court;  a  joinder  in  de- 
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pleas,  are  filed  in  the  office  of  the  clerk  of  the  pa- 
pers, who  makes  copies  of  them.  The  defendant, 
we  may  remember,  cannot  waive  a  general  demur- 
rer to  the  declaration ;  but  a  special  one  may  be 
waived,  after  the  book  is  made  up,  unless  the  de- 
fendant has  been  previously  ruled,  and  elected  to 
abide  by  it. 


Wheneitherparty  demurs,  the  other,  in  due  time, 
joins  in  demurrer  and  proceeds  to  argument, 
amends,  discontinues,  or  enters  a  nolle  prosequi^. 

Amendments  are  either  at  common  law  or  by 
statute  ^.  At  common  law,  there  was  very  little 
room  for  amendments;  for,  according  to  jSnV^ow, 
the  judges  were  to  record  the.  parols^  or  pleadings, 
deduced  before  them  in  judgment;  but  they  were 
not  to  erase  their  records,  nor  amend  them,  nor  re- 
cord against  their  enrolment  ^,  &c.  All  mistakes, 
however,  were  amendable  at  common  law,  during 
the  same  term  •";  and  afterwards,  an  amendment 
was  in  some  instances  permitted,  as  in  the  recital 
of  a  writ,  or  entry  of  an  essoign  or  continuances ", 
&c.  So  at  common  law,  when  the  pleadings  were 

ore 

i  Co.  Lit.  72.    a.    R.    M.  107. 
1654.  §17.  «i8   Co.    157.  Gilb.  C.  P 

k  1  Str.  137.  108. 
>  4  Inst.    255.  Gilb.  C.  P.        "  Gilb.  C.  P.  108.  9. 
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ore  tenus  at  the  bar  of  the  court,  if  any  error  was 
perceived  in  them,  it  was  presently  amended".  Af- 
terwards, when  the  pleadings  came  to  be  in  paper, 
it  was  thought  but  reasonable  that  the  parties 
should  have  the  like  indulgence  ^  And  hence  it  is 
now  settled 'I,  that  whilst  the  pleadings  are  in  paper, 
and  before  they  are  entered  on  record,  the  court 
on  motion,  or  a  judge  at  chambers,  will  amend  the 
declaration  %  plea%  replication*,  &c.  in  form  or  in 
substance,  on  proper  and  equitable  terms. 

The  declaration  may  be  amended,  in  form  or  in 
substance";  and  it  may  be  so  amended,  even  after 
a  plea  in  abatement",  or  of  jiul  tiel  record  ".  And 
leave  has  been  granted,  upon  the  application  of 

the 


o  10  Mod.  88.  1  Str.  11. 

p  2  Salk.  520.  Gilb.  C.  P. 
114,   15. 

q  1  Salk.  47.  3  Salk.  51. 

'1  Wils.  7. 

s  Id. 222. 

t  Id.  76. 

>i  As  to  an  amendment  of 
the  declaration,  by  altering  the 
venue,  see  2  Barnard.  K.  B. 
153.  2  Str.  1162.  1202.  1 
Wils.  173.  Say.  Rep.  150. 
294.    2  Bur.  1098. 

V  1  Salk.  50.  1  Ld.  Raym. 
669.  S.  C.  1  Str.  11.  2  Str. 
739.  2  Ld.  Raym.  1472.  S. 
C.  Cas.  tem/i.  Hardw.  44.  but 
see  1  Salk.  50.  2  Ld.  Raym. 


859.  S.  C.  Id.  1307.  contra. 
In  the  case  of  Owens  v.  Du- 
bois, T.  38  Geo.  IIL  the  plain- 
tiff was  allowed  to  amend  his 
declaration,  on  payment  of 
costs,  by  altering  the  defend- 
ant's name,  after  a  plea  of 
misnomer  in  abatement,  and 
even  after  two  terms  had 
elapsed,  and  notwithstanding 
the  defendant  was  in  custody. 
See  7  T.  R.  698. 

^v  1  Wils.  87.  7  T.  R. 
447.  (d).  but  see  I  Salk.  52. 
6  Mod.  263.  310.  S.  C.  semb. 
contra.  See  also  3  Bur.  901. 
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the  plaintifF,  to  amend  the  declaration  after  ver- 
dict, by  increasing  the  damages  laid,  according 
to  the  truth  of  the  case,  as  found  by  the  jury ;  the 
former  verdict  being  at  the  same  time  set  aside, 
and  a  new  trial  granted,  to  enable  the  defendant 
to  make  his  defence  to  the  demand  so  enlarged  ". 
But  the  plaintifF  was  not  formerly  allowed  to  add 
a  new  count  to  his  declaration,  under  pretence  of 
amending  it,  after  plea  pleaded,  or  after  the  end 
of  the  second  term  from  the  return  of  the  writ  ^ : 
And  a  new  right  of  action  was  considered,  in  this 
respect,  as  a  new  count  \  Yet,  where  the  plain- 
tiffs declared  as  executors,  on  a  promise  to  their 
testator,  and  issue  was  joined  on  a  plea  of  the 
statute  of  limitations ;  the  court,  after  two  terms, 
permitted  the  plaintiffs  to  amend,  by  laying  the 
promise  to  have  been  made  to  themselves':  But 
the  amendment  in  this  case  was  under  particular 
circumstances;  and  if  it  had  not  been  allowed, 
the  action  would  have  been  lost,  by  the  running 
of  the  statute  of  limitations  \  By  the  modern 
practice  however,  it  seems  that  the  plaintiff  may 
amend  his  declaration,  by  adding  a  new  count, 
after  plea  pleaded,  and  even  after  two  terms  have 
elapsed,  on  payment  of  costs. 

Before 

f  ^  7  T.  R.  132.  a  2  Str.   89Q.  Fitzgib.   19S. 

yR.  M.    10  Geo.   II.  {b).  1  Barnard.  K,  B.  408.  418, 

1   Wils.  149.  Say.  Rep.  97.  S.  C. 

151.234.  t,  1   Wils.   149.  S»y.   Rep 

^  1  Wils.   149.   Say.   Rep.  235,  6 
234. 
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Before  plea,  there  are  no  costs  payable  upon 
amending  the  declai'ation,  except  the  costs  of  the 
application;  and  the  declaration  may  be  amend- 
ed, in  matter  of  forniy  after  the  general  issue 
pleaded,  and  before  entry,  without  paying  costs, 
or  giving  an  imparlance  "= :  But  if  the  amendment 
be  in  matter  of  substance^  or  after  the  general  issue 
is  entered  ^,  or  a  special  plea  pleaded  %  the  plain- 
tiff must  pay  costs  or  give  an  imparlance,  at  the 
election  of  the  defendant.  On  amending  the  de- 
claration, after  plea  pleaded,  the  defendant  is  at 
liberty  to  plead  de  novo,  and  has  two  days  allowed 
him  for  that  purpose,  after  the  amendment  made, 
and  payment  of  costs  *^;  and  if  a  rule  to  plead  be 
entered  the  same  term  the  amendment  is  made, 
though  before  such  amendment,  it  is  sufficient; 
otherwise  a  new  rule  to  plead  must  be  entered  ^ 

The  reason  of  not  permitting  a  new  count  to 
be  added,  or  right  of  action  alleged,  after  the 
end  of  the  second  term,  was  that  the  plaintiff  was 
obliged  to  declare  within  two  terms ;  and  a  new 
count  or  right  of  action  was  considered  as  a  new 
declaration  s.    But  this  reason  is  not  applicable 

to 

c  R.  M.   10  Geo.  II.  reg.  R.  T.  5    &  6  Geo.   II.  (A). 

2.  {b).  R.  M.    10  Geo.   II.  reg.   2. 

d  Id.   Sty.  P.  R.  20.  2   Str.  (6).     Yeates   v.    Edmonds,    T. 

950.  but   see    R.   M.    1654.  35  Geo.  III.  and  see  8  T.  R 

§  13.  87. 

e  2  Str.  890.  Lofft,  155.  6  1  Wils.  223, 
f  I    Salk.    517,    518.    520. 
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to  pleas  or  replications,  &c.  which  may  be  amend- 
ed at  any  time,  so  long  as  they  are  in  paper: 
Thus,  where  tJie  defendant  in  trespass  pleaded  two 
pleas,  in  Hilary  term ;  and  in  Trinity  term,  after 
issue  joined,  obtained  a  rule  to  shew  cause  why  he 
should  not  have  leave  to  amend  his  two  pleas,  and 
to  add  a  third  plea;  the  rule  was  made  absolute, 
upon  payment  of  costs  ^.  In  like  manner,  the  plain- 
tiflf  has  been  allowed  to  amend,  by  withdrawing 
his  replication,  and  replying  de  novo,  after  a  lapse 
of  many  terms '.  And  in  one  case,  the  plaintiff  had 
leave  to  amend  his  replication,  where  issue  had 
been  joined  upon  it,  and  the  cause  entered  at  the 
assizes,  and  made  a  remanet  for  defect  of  jurors  ^ 
But  where  to  a  plea  of  specialties  outstanding, 
in  an  action  on  simple  contract  against  an  execu- 
trix, the  plaintiffs  replied  assets  ultra,  which  was 
found  for  them,  but  the  verdict  set  aside,  the 
court  refused  to  give  them  leave  to  alter  their 
replication,  and  reply  yraz^c?';  for  besides  that 
there  had  been  a  trial,  it  might  have  been  dan- 
gerous to  permit  the  alteration ;  because  the  de- 
fendant, on  the  former  issue,  might  have  paid 
away  assets,  as  knowing  the  replication  could  not 
affect  her.  So  where  the  plaintiff  had  been  non- 
suited,   upon  a  general    replication,   "  that   the 

cause 

^  1  Wils.  223.  k  Say.  Rep.  285. 

>  Say.  Rep.   IfS.   2  Bur,  '  2  Str.  1002. 

756. 
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cause  of  action  arose  within  six  years,"  the  court 
refused  to  set  aside  the  nonsuit,  and  to  give  the 
plaintiff  leave  to  reply  de  novo.,  "  that  the  writ  of 
latitat  issued  within  the  six  years'^." 

After  a  demurrer ^  the  court  would  not  formerly 
permit  an  amendment  to  be  made,  without  the 
consent  of  the  adverse  party  ".  But  of  late  years, 
the  court  have  not  observed  the  same  strictness 
as  formerly,  with  regard  to  amendments  ° ;  and 
it  is  much  better  for  the  parties  that  they  should 
not.  Hence  it  is  now  settled,  that  after  a  de- 
murrer, or  joinder  in  demurrer,  either  party  is  at 
liberty  to  amend,  as  a  matter  of  course,  whilst 
the  proceedings  are  in  paper  p  :  Indeed,  the  very 
intent  of  requiring  mistakes  in  point  of  form  to 
be  shewn  for  cause  of  demurrer,  was  to  give  the 
party  an  opportunity  of  amending 'i.  And  even 
where  the  proceedings  are  entered  on  record  % 
and  the  demurrer  has  been  argued  %  the  court 
will  give  leave  to  amend,  where  the  justice  of  the 

case 

m  5  Bur.  2692,  5.  ^  Saund.  402.   2  Str.  735. 

n  1   Ld.    Raym.     310.    Id.  954.  976.  Cas.  temfi.  Hardw. 

668.  1  Salk.  50.  S.  C.  1   Ld.  42.    S.  C.     1    Bur.    321,    2. 

"Raym.    679.   S.    P.  but   see  Doug.  330.  620.   1  East,  372. 

Cas.  rem/?.  Hardw.  171,  Barnes,  9.21.  25.  But  after 

n  2  Bur.  756.  the    court    had    given    their 

p  2  Salk.  520.  Gilb.  C.  P.  opinion  on  the  argument,  an 

il4,  15.  amendment    was    denied.     I 

1  2  Str.  846.  East,  391.  and  see  2  Bos.  Sc 

*  Id.  ibid.  1  Barnard.  K-  B.  Pul.  482.  3  Bos.  Sc  Pul.  11,1?. 

':13.220.  S.  C, 
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case  requires  it,  and  there  is  any  thing  to  amend 
by.  The  court  however  will  always  take  care, 
that  if  one  party  obtain  leave  to  amend,  the  other 
party  shall  not  be  prejudiced  or  delayed  thereby^ 

Upon  similar  grounds,  the  court  will  some- 
times give  a  party  leave  to  xvithdraw  his  demur- 
rer, after  it  has  been  argued,  and  to  plead  or  reply 
de  novo,  in  order  to  let  in  a  trial  of  the  merits". 
Thus,  after  a  demurrer  to  the  defendant's  plea  had 
been  argued,  and  the  matter  stood  over  for  the 
judgment  of  the  court,  a  rule  was  .made  to  shew 
cause,  why  the  plaintiff  should  not  have  leave  to 
withdraw  his  demurrer,  and  reply  to  the  plea; 
which  rule,  no  cause  being  shewn,  was  afterwards 
made  absolute''. 

But  this  is  altogether  discretionary  in  the  court"*. 
Therefore  where,  to  an  action  of  debt  upon  a 
bail-bond,  the  defendant  pleaded  there  was  no  bill 
of  Middlesex,  and  the  plaintiff"  demurred,  the 
court,  after  delivering  their  opinion  in  favour  of 
the  defendant,  refused  to  give  the  plaintiff"  leave 
to  withdraw  his  demurrer,  and  amend'':  And  by 
Wright,  Just.  "  It  is  not  usual  to  amend,  after  a 
demurrer  has  been  argued,  and  the  opinion  of  the 

court 

t  2  Bur.  756.  but  see  1  East,  "  Doug.  385.  452. 

372.   where   the  plaintiff  had  ^  Say.  Rep.  316. 

leave  to  amend  a  replication  ^  i  East,  135.  (a). 

to  a  sham  plea,  after  argument,  ^  Say.  Rep.  116,  17 
without  paying  costs. 

Vol.  T.  4P 
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court  is  known :  And  it  is  certainly  improper  to 
give  leave  in  the  present  case,  it  being  an  action 
against  bail,  whom  the  court  are  always  inclined 
to  favour."  So  where  the  defendant  rejoined  to 
several  replications  in  trespass^  and  demurred  to 
others,  and  a  verdict  was  found  for  him  upon  the 
issues  in  fact,  and  contingent  damages  assessed 
upon  the  demurrers,  which  were  afterwards  over- 
ruled; the  court  refused  to  let  the  defendant  with- 
draw his  demurrers,  and  plead  to  issue^:  And  by 
Defiison^  Just.  "  Where  the  demurrer  is  first  ar- 
gued, before  any  trial  of  the  issues,  the  court  will 
give  leave  to  amend;  as  in  the  case  of  Giddins  v. 
'Giddins^ :  But  this  is  an  attempt  to  amend  issues 
in  law,  after  a  verdict  has  been  found  on  the  issues 
in  fact,  and  contingent  damages  assessed;  of 
which  there  never  was  an  instance.  And  we  do 
not  know  where  it  would  end;  nor  how  the  cause 
could  be  again  carried  down  to  trial.  The  court 
cannot  help  seeing  that  this  is  upon  record :  Here 
are  verdicts,  and  contingent  damages  found.  The 
cases  of  amendment  cited  are  where  the  whole  is 
supposed  to  be  in  paper;  or  else  the  court  could  not 
have  done  it.  We  have  no  authority  to  do  this,  af- 
ter it  is  plainly  upon  record." 

Whilst  the  proceedings  are  7/7  j&Oj&dT,  the  amend- 
ment is  at  common  law,  and  not  within  any  of 

the 

y  I  Bur.  321,  2.  «  Say.  Rep.  316. 
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the  statutes  of  amendments,  which  relate  only  to 
proceedings  of  records  And  there  is  no  differ- 
ence, as  to  the  doctrine  of  amending  at  common 
law,  between  civil  and  criminal  cases^;  nor  be- 
tween penal  and  other  actions'^.  Thus,  in  a  qui 
tarn  action  for  usury,  the  plaintiff  was  permitted 
to  amend  his  declaration,  by  altering  the  date  of  a 
note,  after  issue  joined  and  entered  on  the  roll, 
and  after  many  terms  had  elapsed  since  the  com- 
mencement of  the  action  '^.  A  similar  amendment 
was  permitted,  in  a  subsequent  case,  after  the  re- 
cord had  been  made  up  for  trial,  and  withdrawn 
upon  discovery  of  the  mistake  ^  And  in  general 
it  seems,  that  where  there  has  been  no  unnecessa- 
ry delay,  on  the  part  of  the  plaintiff,  the  court  will 
give  him  leave  to  amend  his  declaration  in>a  penal 
action,  even  after  the  time  allowed  for  bringing  a 
new  one  is  expired  ^  But  where  the  plaintiff  in 
such  an  action  has  been  guilty  of  any  unnecessary 
delay  in  prosecuting  his  suit,  the  court  in  their 
discretion  will  not  permit  amendments  to  be  made 
in  the  declaration,  though  the  pleadings  are  still  in 
paper  ^.  And  there  is  said  to  be  no  instance,  in 
which  the  court  have  given  leave  to  amend,  as  to 

the 

a  1  Salk.  47.  3  Salk.  31.  «  5  Bur.  2833,  4;  and  see 

^  1  Sjilk.  51.2  Ld.  Raym.  Tailleur^  qui  tarn,  v.  Cocks,  T. 

1068.  6  Mod.  285.  S.  C.  23  Geo.  III.  6  T.  R.   173. 

«:  1  Str.   137.  2  Str.  1227.  f  6  T.  R.  543.  7  T.  R.  55, 

1  Wils.  256.    1  Bur.  402.  g  2  T.  R.  707.  6  T.  R.  171. 

A  3  Bur.  1098,  9.  8  T.  R.  30. 
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the  parties  to  the  suit,  in  a  qui  tarn  action,  after 
demurrer  \ 

When  the  proceedings  are  entered  on  record, 
the  court  will  amend  no  farther  than  is  allowable 
by  the  statutes  of  amendments '.  By  the  first  of 
these  statutes,  (14  Ed.  III.  stat.  1.  c.  6.)  it  is 
enacted,  that  "  no  process  shall  be  annulled  or 
"  discontinued,  by  misprision  of  the  clerk,  in 
"  wTiting  one  syllable  or  letter  too  much  or  too 
"  little ;  but  as  soon  as  the  mistake  is  perceived, 
"  by  challenge  of  the  party,  or  in  other  manner, 
*'  it  shall  be  amended  in  due  form,  without  giv- 
*'  ing  advantage  to  the  party  that  challengeth  the 
"  same,  because  of  such  misprision."  The  judges 
construed  this  statute  so  favourably  for  suitors, 
that  they  extended  it  to  a  xvordK  And  by  the 
9  Hen.  V.  stat.  I.e.  4.  it  is  declared,  that  they 
shall  have  the  same  power,  as  well  after  as  before 
judgment,  so  long  as  the  record  and  process  are 
before  them.  This  statute  is  confirmed  and  made 
perpetual  by  4  Hen.  VI.  c.  3.  with  a  proviso,  that 
it  shall  not  extend  to  process  of  outlawry,  &c.  By 
the  8  Hen.  VI.  c.  12.  the  justices  are  farther  em- 
powered to  examine  and  amend  what  they  shall 
think,  in  their  discretion,  to  be  the  misprision  of 
their  clerks,  in  any  record,  process,  word,  plea, 

warrant 

^  Per  Buller,  Just.  4  T.  R.     Gilb.  C.  P.  1 14,  15. 
228.  J  8  Co.  157.  a. 

i  1  Salk.    47.   3  Salk.    31. 
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warrant  of  attorney,  writ,  panel,  or  return :  And 
by  the  8  Hen.  VI.  c.  15.  they  may  amend  the  mis- 
prisions of  their  clerks  and  other  officers,  as  sheriffs, 
coroners,  &c.  in  any  record,  process,  or  return 
before  them,  by  error  or  otherwise,  in  writing  a 
letter  or  syllable  too  much  or  too  little.  These  are, 
properly  speaking,  the  only  statutes  of  amend- 
ments^ \  and  they  do  not  extend  to  criminal  cases, 
or /jena/ actions^;  nor,  as  it  should  seem,  to  pro- 
cess in  inferior  courts "". 

In  order  to  amend  upon  these  statutes,  it  is  a 
general  rule,  that  there  must  be  something  to 
amend  by.  It  has  however  been  determined, 
in  compliance  with  this  rule,  that  the  original 
writ "  or  bill  °  is  amendable  by  the  instructions 
given  to  the  officer;  the  declaration  by  the  biiiP; 
the  pleadings,  subsequent  to  the  declaration,  by 
the  paper-book  **,  or  draft  under  counsel's  hand""; 
the  nisi  prius  roll  by  the  plea  roll ' ;  the  verdict, 

whether 

k  1  Salk.  51.    The  rest,  be-  i  8  Co.  161.  b.  Palm.  404, 

ginning  with   the    32    Hen.  5.  Latch,   58.  86,  S.  C.  Cro. 

VIII.   c.   30.  are   statutes  of  Car.  144.     1  Salk.  50.  88.    2 

Jeofails.  Ld.  Raym.  895.  S.  C, 

i/rf.    2    Ld.    Raym.    1307.  ■•  Cro.  Eliz.  258.  2  Str.  846. 

Gilb.  C.  P.  116.  1  Barnard.   K.  B.   213.  220. 

m  Wiles,  122.  S.  C. 

n  8  Co.    161.   1  Ld.  Raym.  ^8   Co.   161.  b.  Cro.  Car. 

564.   1  Salk.  49.  S.  C.  Barnes,  203.  1  Salk.  48.  1  Ld.  Raym. 

10.  16.  22.  94.   12  Mod.  107.  Comb.  393. 

°  Barnes,  3.  11.  16.  24.  26.  S.  C.    2  Str.    1264.  Say.  Rep. 

P  1   Str.  583.  2    Str.   954.  76.  Barnes,   U.  but  see  1  Ld. 

1151.  1162.  1271.  Say.  Rep  Raym.  511. 
.294. 
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whether  general  or  special,  by  the  plea-roll  % 
memory  "  or  notes'"  of  the  judge,  or  notes  of  the 
associate  or  clerk  of  assize'';  and  if  special,  by 
the  notes  of  counsel "",  or  even  by  an  affidavit  of 
what  was  proved  upon  the  trial  y;  the  judgment 
by  the  verdict^;  and  the  writ  of  execution  by 
the  judgment  %  or  by  the  award  of  it  on  the 
roll  \ 

The  amendment  may  be  made  in  any  stage  of 
the  proceedings;  and  those  things  which  are 
amendable  before  error  brought,  are  amendable 
afterwards^  so  long  as  diminution  may  be  al- 
leged, and  a  certiorari  awarded".  After  error 
brought  in  this  court,  on  a  judgment  of  the 
Common  Pleas,  the  amendment  may  be  made 
here  ^^  or  in  the  court  below  ^  If  it  be  made  in 

the 


t  1  Ld.  Raym.  133. 

"iCro.  Car.  338.  Gilb.  C. 
P.  164.  1  Bac.  Abr.  101. 
Bui.  NL  Pri.  320.  Barnes,  6. 
449. 

V  2  Str.  1197.  1  Wils.  33. 
S.  C.  Doug.  376.  673.  722. 
745.  3  T.  R.  659.  749. 
Barnes,  478.  but  see  6  T.  R. 
694. 

^^  Cro.  Car.  145.  I  Salk. 
47,  8.  1  Ld.  Raym.  138.  S. 
C.  I  Salk.  53.  1  Ld.  Raym. 
335.  1  Barnard.  K.  B.  191. 
1  Bac.  Abr.  101.  Gilb.  C.  P. 
J63.  butsee  2  T.R.  281. 

"  1  Rol.  Rep.  82.  Rol. 
Abr.  207.  pi.    15.      1    Sa-lk. 


47,  8.  53. 

y  1  Str.  514.  8  Mod.  49. 
S.  C. 

*  2  Str.  787.   3  T.   R.  349. 

a  Say.  Rep.  12.  3  Blac. 
Rep.  836.  2  T.  R.  737.  3  T. 
R.  657. 

b  2  Bos.  Sc  Pul.  336. 

c  8  Co.  162.  a.  W.  Jon.  9. 
3  T.R.  349.  659.  749.  7  T. 
R.  474.  703.  and  see  1  Salk. 
269.  Cas.  Cem/2.  Hardw.  119. 
for  the  time  of  awarding  a 
certiorari. 

d  Poph.  102.  8  Co.  162.  a. 
2  Rol.  Rep.  471. 

epoph.    102.   Hardr.     505. 
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the  court  below,  a  certiorari  may  be  had,  on  al- 
leging diminution,  to  bring  up  the  record  in  its 
amended  state ;  or  if  the  clerk  of  the  treasury 
of  the  Common  Pleas  attend  with  the  record 
here,  this  court  on  motion  will  order  the  tran- 
script to  be  amended  by  it  ^.  And  this  way  of 
amending  the  transcript  here,  by  the  record  there, 
is  the  course  of  the  court,  to  save  a  certiorari; 
for  if  the  record  be  right  below,  upon  diminution 
alleged,  the  party  may  have  a  certiorari  of  com- 
mon right  for  bringing  it  up  ^.  After  error  brought 
in  the  Exchequer-Chamber,  upon  a  judgment  of 
this  court,  it  is  necessary  to  make  the  amendment 
here ;  as  this  differs  from  the  case  of  a  writ  of  error 
from  the  Common  Pleas,  because  that  court  is 
supposed  to  send  up  the  very  record,  but  this 
court  sends  only  a  transcript  \  When  the  record 
in  such  case  is  amended,  it  is  either  certified  into 
the  Ex  chequer- Chamber,  upon  diminution  al- 
leged'; or  upon  carrying  it  there,  by  the  clerk  of 
the  treasury  of  this  court,  the  justices  and  barons 
will  order  the  transcript  to  be  amended  ^ ;  or 
the  transcript  may  be  brought  back,  and  amended, 
in  this  court,  by  the  original  record  K  If  there 
be  any  mistake  in  the  transcript,  by  the  negli- 
gence 

f  2  Rol.  Rep.  471.  Hardr.        i  Cro.  Jac.  429.  628.  2  Rol. 
505.  Rep.  471. 

«  1  Salk.  49.  J  1  Rol.  Abr.  209. 

h  2  Str.  837.  k  Id.  2  Str.  837. 
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gence  of  the  clerk,  the  court  above,  on  carrying 
up  the  record,  will  order  the  transcript  to  be 
amended  by  it  ^ :  and  though,  after  a  writ  of  error, 
it  is  not  usual  to  suffer  an  amendment  of  the  record 
of  an  inferior  court  *",  yet  where  there  is  a  mistake 
in  the  transcript,  the  court  above  will  order  it  to 
be  rectified". 

On  an  amendment  after  error  brought,  it  was 
not  formerly  usual  to  allow  the  plaintiff  his  costs  of 
the  writ  of  error";  but  it  is  now  settled,  that  they 
shall  be  allowed  him,  provided  the  amendment  be 
made  after  final  judgment,  and  the  plaintiff,  after 
notice  of  the  amendment,  do  not  proceed  farther  p; 
but  if  the  amendment  be  made  before  final  judg- 
ment **,  or  the  plaintiff  proceed  after  notice  thereof"", 
he  shall  not  be  allowed  his  costs.  And  where 
amendments  are  made,  upon  a  writ  of  error,  after 
verdict,  he.  by  virtue  of  the  statutes  of  jeofails, 
no  costs  are  given ;  for  the  construction  of  those 
statutes  has  been,  to  give  judgment  for  the  party 
upon  the  writ  of  error,  as  if  the  amendments  had 
been  made  ^ 

1  Hardr.  505.  p  3  Lev.  361.  2  Ld.  Raym 

«»  1  Rol.  Abr.  209,  10.  897. 

n  1   Wils.    337.  Say.   Rep.  i  1  Ld.  Raym.  95. 

59.  S.  C.  «■  1  Salk.  49.  in  marg. 

"3  Mod.  113.  sCa3.   temfi.    Hardw.    314 
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